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JUSTICES 

OF  THE 


SUPREME  COURT  OF  NORTH  CAROLINA 


FEBRUARY  TERM,  lOOl. 


CHIEF  JUSTICK; 

DAVID  M.  FURCHES.* 


ASSOCIATE  JUSTICES: 

WALTER  CLARK,  ROBERT  M.  DOUGLAS. 

WALTER  A.  MONTGOMERY,  CHARLES  A.  COOK.+ 


ATTOBNET-OENERAL : 

ROBERT  D.  GILMER. 


SUPBBMS  COURT  REPOBTEB: 

ZEB  V.  WALSER. 


CLSHK  OF  THE  SUPREME  COURT  : 

THOMAS  S.  KENAN. 

OFFICE  CLERK  : 

JOSEPH  L.  SEAWELL. 


UABSHAL  AND  UBRARIAN  : 

ROBERT  H.  BRADLEY. 


*  Appointed  January .%  1901,  vice  Wm.  T.  Faircloth,  who  died  December  SO,  1900. 
t  Appointed  Janaary  7, 1901,  vice  D.  M.  Furches,  appointed  Chief  Justice. 


CITATION  OF  REPORTS. 


Rule  62  of  the  Supreme  Court  is  as  follows : 

Inasmuch  as  many  volumes  of  Reports  prior  to  the  63rd  have  been 
reprinted  by  the  State  with  the  number  of  the  Reports  instead  of  the 
name  of  the  Reporter,  and  all  the  other  volumes  will  be  reprinted 
and  numbered  in  like  manner,  counsel  will  oite  the  volumes  prior  to 
the  68rd  as  follows : 
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In  quoting  from  the  reprinted  Reports  conniel  will  cite  always  the  mar- 
ginal (1.  e.,  the  original)  paging,  ezeept  1  V.  C.  and  20  K.  C,  whioh  are 
re-paged  thronghont,  without  marginal  paging. 


JUDGES 

OF  THE 

Superior  Courts   of  North  Carolina. 


NAMB.  DISTRICT.  RBSIDBNCB. 

QEORGE  H.  BROWN,  Jb First Washington. 

FRANCIS  D.  WINSTON Second Windsor. 

HENRY  R.  BRYAN Third...  New  Bern. 

B.  W.  TIMBERLAKE Fourth Louisburg. 

OLIVER  H.  ALLEN Fifth Kinston. 

W.  S.  O'B.  ROBINSON Sixth Goldsboro. 

THOU  AS  A.  McNeill seventh Lumberton. 

WALTER  H.  NEAL Eighth Laurinburg. 

THOMAS  J.  SHAW Ninth Greensboro. 

ALBERT  L.  COBLE. ...^ Tenth StatesviUe. 

HENRY  R.  STARBUCK Eleventh Winston. 

WILLIAM  A.  HOKE Twelfth Lincolnton. 

W.  B.  COUNCIL Thirteenth Boone. 

M.  H.  JUSTICE.  Fourteenth Rutherfordton. 

FREDERICK  MOORE Fifteenth Asheville. 

GEORGE  A.  JONES Sixteenth Franklin. 


SOLICITORS. 


NAMB.  DISTRICT.  RBSIDBNCB. 

QEORGE  W.  WARD First ; Elizabeth  City. 

WALTER  E.  DANIELS Second Weldon. 

L.L  MOORE Third Greenville. 

CHARLES  C.  DANIELS Fourth Wilson. 

RODOLPH  DUFFY Fifth Catherine's  Lake 

ARMISTEAD  JONES Sixth Raleigh. 

COLIN  M.  MoLE AN Seventh Elizabethtown. 

L.  D.  ROBINSON Eighth Wadesboro. 

AUBREY  L.  BROOKS Ninth Greensboro. 

WILEY  RUSH Tenth Ashboro. 

M.  L.  MOTT Eleventh Wilkesboro. 

JAMES  L  WEBB Twelfth Waynesville. 

MOSES  N.  HARSHAW Thirteenth Lenoir. 

J.  F.  8PAINH0UR Fourteenth Morganton. 

JAMES  M.  GUDGER,  JR Fifteenth Asheville. 

JAMES  W.  FERGUSON Sixteenth Waynesville. 


LICENSED   ATTORNEYS. 


FEBRUARY  TERM.  1901. 


Bell,  Pbteb  H Washington  County. 

BowiK,  Thomas  C Ashe  County. 

Boyd,  Robert  W Haywood  County. 

Brooks,  Frederick  H Johnston  County. 

Craiob,  Burton. Rowan  County. 

Dancy,  Oscar  C Wilkes  County. 

Davis,  Robert  W Brunswick  County. 

Dunn,  Thomas  J .Mecklenburg  County. 

Garland,  George  W Davidson  County. 

Greene,  Charles  E Mitchell  County. 

Greer,  Jackson Columbus  County. 

Harkins,  Thomas  J. ,  Jr Buncombe  County. 

Harold,  Albert  B Harnett  County. 

Harrison.  William  H Johnston  County. 

Hatcher,  Marion  F Randolph  County. 

Hinsdale,  John  W.,  Jr Wake  County. 

Humphreys,  Robert  I Rockingham  County. 

Johnson,  Norman  H Warren  County. 

Jones,  William  B Wake  County. 

McCuLLEN,  Claudius  E Sampson  County. 

Peterson,  Samuel  D Mitchell  County. 

Peterson,  William  M Washington  County,  Tenn. 

Rector,  Wiley  C Henderson  County. 

RossER,  Carney  K Moore  County. 

Shaw,  Duncan  P Robeson  County. 

Stewart,  Plummer Union  County. 


CflLENDflR  OF  COURTS 


TO  BB  HBU>  IN 


%rtk  Camlina  Dnrioii  tbe  Fall  of  1901  anl  im  of  M 


SUPREME  COURT. 

The  Supreme  Court  meets  in  the  city  of  Raleigh  on  the  first  Monday 
in  February  and  the  last  Monday  in  August  of  every  year.  The  ex- 
amination for  applicants  for  license  to  practice  law,  to  be  conducted 
in  writing,  takes  place  on  the  first  Monday  of  each  Term,  and  at  no 
other  time.  The  Docket  for  the  hearing  of  cases  from  the  First  Judicial 
District  will  be  called  on  the  Tuesday  next  succeeding  the  meeting  of 
the  Court,  and  from  the  other  Districts  on  Tuesday  of  each  succeeding 
week  in  numerical  order,  until  all  the  Districts  have  been  called. 


SUPERIOR  COURTS. 

Spring  Terms  date  from  January  i  to  Tune  y>. 
Pall  Terms  date  from  July  x  to  December  31. 

(The  parenthesis  numeral   following  the  date  of  a  Term  indicates  the  number  of 
weeks  dnring:  which  the  Court  may  hold.) 


FIRST  JUDICIAL  DISTRICT. 

Pall  Term,  1901 — Judge  Geo.  H.  Brown, 

Jr. 
Spring  Tbrm,  1902— Judge  G.  A.  Jones. 

Beaufort— i  Oct.  14  (2);  §Dec.  2  (3),  Peb. 
10  (2);  tApr  14  (i);  *  May  12  (x). 

Currituck-— Sept.  2  (i):  Peb.  24  (i). 

Camden— Sept.  9  (x);  Mar  3  (i). 

Pasquotank— Sept.  16  (i);  Nov.  18  (i); 
March  10  (2);  i  May  26  (2) 

Perquimans— Sept.  23  (i);  March  24  (i). 

Chowan— Sept  30(1);  Mar.  31  (1) 

Gates— Oct  7  (i);  April  7  (i). 

Washington — Oct.  m  (i);  April  21  (i). 

Tyrrell- Nov.  4  (1):  April  28  (i). 

Hyde— Nov.  25  (i);  May  5  (i). 

Dare — Nov.  ix  (i);  May  X9  (i). 

SECOND  JUDICIAIv  DISTRICT. 

Pall  Term,  1901— Judge  Prancis  D.  Win- 
ston. 

Sprihg  Term,  1902— Judge  G.  H.  Brown, 
Jr. 

Halifax— Aug.  19  (2);  Nov.  25  (2);  Jan.  20 
(2).  April  7  (2). 

Northampton— tSept.  2  (i);  Oct.  28  (2); 
X  Peb.  3  (1);  Mar.  24  (2). 

Warren— Sept.  16  (2);  Peb.  10  (i);  May 

w  (I) 

Bertie— t  Sept.  9(1);  Nov.  ix  (2);  J  Peb. 
17  <i):  April  28(2). 

Hertford— ♦Aug.  12  (i);  Oct.  21  (i);  •Peb. 
24  (x);  April  21  (i). 

THIRD  JUDICIAL  DISTRICT. 

Pall  Term,  X901— Judge  Henry  R.  Bryan. 
Spriho  Term,   X902— Judge  Prancis   D. 
Winston. 

Pitt— Sept  2  (2)-  tOct.  14  (2);  Jan.  13  (2); 
tMar.  17  (2);  April  21  {2). 


Craven— •Aug.  X9  (x);  fSept.  x6  (2);  •Nov. 

11  (1):  tNov.  18  (i);  tFeb.  10  (i);  •April  7 
(I);  tMay  5  (2). 

Greene— Aug.  26  (i);  Dec  2  (2);  Peb.  34 
(0. 
Carteret— Sept.  30  (x);  Mar.  10  (x). 
Jones— Nov.  4(1);  Mar.  31  (x) 
Pamlico— Oct.  7  (1);  Apr.  14  (x) 

POURTH  judicial  DISTRICT. 

Pall  Term.  1901— Judge  E.  W.  Timber- 

Uke. 
Spring  Term,  1903— Judge  H.  R.  Bryan. 

Pranklin— Oct.  14  (a);  Jan.  20  (2);  April 
14  (2). 

Wilson— •Sept.  2  (i);  fNov.  11  (2);  •Dec. 
9(x):gFeb.3{2);  t May  12(1). 

Vance— Sept.  30  (2);  Peb.  17  (2);  May  19(1) 

Edgecombe- Sept.  9  (i) ;  fOct.  28  (2); 
MLr.  3  (0;  tMar.  31  (2). 

Martin— Sept.  16  (2);  March  17  (2). 

Nash— Aug.  26  (i);  Nov.  25  (2);  Mar.  xo 
(1);  April  28(2). 

PIPTH  judicial  DISTRICT. 

Pall  Term,  1901— Judge  Oliver  H.  Allen. 
Spkino  Term.  1902— Judge  E.W. Timber- 
lake. 

New  Hanover— •July  8  (x);  •Aug.  12  (x); 
■fOct.  7(2);^Nov  4  (i);  •Nov.  25(1):  •Jan. 
6  (2);  tjan.  27  (2);  •Mar.  24  (i);  fApr.  7(2); 
•May  26(1). 

Duplin  -Aug.  26  (i);  Dec  2  (2);  Peb.  10 
(i);  May  5(1). 

Lenoir— Nov.  ii  (2);  Mar.  10  (2);  April 
28(1) 

Sampson— Sept.  23  (a);  Peb.  17  (2);  May 

12  (2). 

Pender- Sept.  2(1;:  Dec.  16(1);  Mar.  3(1). 
Onslow— July  15  (i);    Oct.   21  (2);  Jan. 
20  (i). 


vm 


COURT  CALENDAR. 


SIXTH  JUDICIAL  DISTRICT. 

Fall  Tbrm,  1901— Judge  W.  S.  O'B.  Rol>- 
inaon. 

Spring  Tbrm.  1902— Judge  Oliver  H.  Al- 
len. 

Wake— •July  8  (2):  ♦Sept.  23  (2);  fOct.  21 
(3);  •Jan.  6  (2);  tFeb.  24  (2);  •Mar.  24  (2); 
fApr.  21  (2). 

Wayne— Sept  9  (2);  Nov.  25  (i);  Jan.  ao 
(2);  April  14  (1) 

Harnett— Aug.  26  (1);  JNov.  11  (2);  Feb. 
10  (2). 

Johnston— Sept.  2(1);  Dec.  2(2);  March 
10  (2). 

SRVBNTH  JUDICIAL  DISTRICT. 

PAI.L  Tbrm,  1901— Judge  Thomas  A.  Mc- 

NelL 
Spring  Term,  1602— Judge   W.   S.    O'B. 

Rotrinson 

Columbus— Sept.  2  (i);  Nov.  25  (i);  Feb. 
24(1);  April  14  (i). 

Cumberland— ♦Aug.  26  (i);  tOct.  21  (2); 
♦Nov.  18  (i);  ♦Jan  13T1);  tFeb.  17  (i);  tMar. 
24  (i);  ♦April  28  (I);  t May  5  (2). 

Robeson— ♦July  22  (i);  fSepl.  9  (2);  ♦Nov. 
A  (2);  fDec.  2  (i);  ♦Feb.  3  (2):  f  Mar.  31  (i); 
fMay  19  (i). 

Bladen— Oct.  7  (2);  March  3  (2). 

Brunswick— Sept.  23  (i);  Mar.  17  (1). 

BIGHTH  JUDICIAL  DISTRICT. 

Fall  Term,  1901— Judge  Walter  H.  Neal. 
Spring  Term,  1902— Judge  Thomas  A.  Mc 

Nell. 

Chatham— t  Aug.  5  u);  Nov.  11  (i);  Feb. 

3(1);  May  5  (0« 
Moore— *Aug  i2(i):tSept  16(1);  ♦Dec. 

2  (0;  tjan.  20  (2);  ♦Apr  21  (i);  fMay  12  (2). 
Scotland— tOct.  28(1);  ♦Nov.  i8(i);tMar. 

10(1);  ♦Apr  28(1). 

Anson -♦Sept.  9  (i);  tOct.7  (1);  ♦Feb.  10 
(i);tApr.  14(1).  ^  ^    ^ 

Union— ♦July  29  (i);  gAug.  19  (2);  tOct. 
14  (2);  tNov.  25  (1);  ♦Feb.  17  (2);  t  March 

17(0 
Richmond— ♦Sept.    2    (i);    Sept.   23  (2): 

♦Mar.  3(0;  tMar. 31  (2). 

NINTH  JUDICIAL  DISTRICT. 

Fall  Term,  1901— Judge  Thos.  J.  Shaw. 
SPRING  Term,  1002  — Judge    Walter    H. 
Neal. 

Durham— ♦Aug.  26  (i);  tSept.  to  (2); 
♦Dec.  2(1);  *Jan.  6(1);  fjan.  20(2);  tMar. 
17(2):  'May  12(2). 

Guilford— ♦Aug  19  (i);  tSept  16  (2); 
♦Oct.  21  ( I):  tOct.  28  fi);  tDec.  9  (2):  ♦Jan. 
13(1);  f-Feb  10  (2);  Hpril  14  (i);  *May  5 
(I);  f  June  9  (2) 

Granville— July  29  (i);  Nov.  18  (2);  Feb. 

3  (1);  April  21  (2). 

Alamance— tSept.  2  (2);  ♦Nov  4(1);  Feb. 
24  (2);  tMay  26  (1). 

Orange— t Aug.  5  (r);  Oct.  14  (i);  Mar.  10 
(I);  tMay  19(1). 

Person— Aug.  12(1);  Nov.  11  (1);  Apr.  7(1). 

TENTH  JUDICIAL  DISTRICT. 

Fall  Term,  1901— Judge  Albert  L.  Coble. 
Spring  Term,  1902— Judge  Thos.  J.  Shaw. 

Montgomery— Sept.  23  (2);  ♦Jan  20  (i); 
tAprili4(i). 


I 


Iredell— Aug.  5(1);  Nov  4(2);  Jan.  27(1); 
May  19  (i). 

Rowan— Sept.  2  (2);  J  Nov.  18  (2);  Feb.  10 
(2);  gMay  5  (2) 

Davidson— Aug.  19(2);  Feb.  24(2);  tApr. 
ai  (1). 

Stanly— tjuly  15  (i);  ♦Sept.  16  (i);  t  Dec. 

16  (i):  ♦March  10  (i). 

Randolph— July  22  (2);  Dec.  2  (2);  Mar. 
17(2) 
Davie— Oct  7  (2):  March  31  (2). 
Yadkin— Oct.  21  (2);  April  28  (2). 

ELEVENTH  JUDICIAL  DISTRICT. 

Fall  Term,  1901— Judge  Henry  R.  Star- 
buck 
Spring  Term,  1902— Judge  Albert  L.  Coble 

Forsyth— ♦July  22  (i);  tSept.  9  (2);  ♦Oct- 
7  (i);  tDec.  2  (2);  ♦Feb  10  (2);  tMar.  to  (2); 
fMay  19  (2). 

Wilkes-Aug.  5  (2);  tOct.  21  (2);  Jan. 
27(2) 

Rockingham— July  29  (i);  Nov.  4  (2]; 
Feb  24  (2) 

Alleghany— Aug  19  (i);  Mar.  24  (i) 

Caswell— Oct.  14  (i);  Apr.  14  (i). 

Surry— t Aug.  26  (2);  Nov.  18  (2):  April 
21  (2). 

Stokes -Sept.  23  (2);  May  5  (2). 

TWELFTH  JUDICIAL  DISTRICT. 

Fall  Term   1901— Judge  Wm  A  Hoke. 
Spring  Term,  1902— Judge  Henry  R.  Star- 
buck. 

Mecklenburg— tJuly  15  (2);  ♦Aug.  12  (2); 
♦Sept  23(2);  tOct  7(2);  ♦Nov.  25(2);  tJan. 
13  (2):  ♦Feb  10(2);  tMar.  10  (2);  ♦April  21 
(2);  ♦June  2  (2) 

Cleveland— July  29  (2);  Nov.  4  (2);  Mar. 
24  (2). 

Gaston -Sept  9(2);  Nov.  18  (i);  Feb.  24 
(2);  May  19  (i). 

Lincoln— Sept.  2  (i);  Dec  9(1);  Apr.  7  (2). 

Cabarrus— Aug  26  (i);  Oct  21  (2);  Jan. 
27(2);  May  5  (2). 

THIRTEENTH   JUDICIAL   DISTRICT. 

Fall  Term,  1901— Judge  W.  B  Council. 
Spring  Term,  1902— Judge  Wm  A.  Hoke. 

Catawba— Julv  8  (a);  OcL  28  (2):  Feb.  3 
(2);  tMay  5  (2). 

Alexander— Sept.  30  (i):  Feb.  17  (1). 

Caldwell -♦Sept  16  (2);  tNov.  25  (2); 
Feb.  24  (2). 

Mitchell— Sept  2  (2);  Nov.  11  (2);  Mar. 
10  (2):  tMay  19  (2). 

Watauga— Aug.  5  (2):  June  2  (i^  Mar. 
24  (2) 

Ashe-July  22  (2);  Oct  14(2);  Apr.  21  (2). 

FOURTEENTH  JUDICIAL   DISTRICT. 

Fall  Term,  1901— Jadge  M  H  Justice. 
Spring  Term,  1902— ^Judge  W.  B.  Council. 

Yancey— Dec.  2  (2);  April  21  (3) 
McDowell— Aug  5  (2);  Oct.  21  (2);  Feb. 

17  (a^ 

Henderson— ♦Sept.  16  (2);  J  Nov.  4  (2); 
♦Mar  3(1);  J  May  12(2). 

Rutherford  — Sept.  2  (2);  Nov  18  (2); 
Mar.  10  (2). 

Polk— Sept.  30  (2);  Mar.  24  (2). 

Burke— t Aug  19  (2);  Oct  7  (2);  April  7 
(2);  tjunc2(2). 
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FIFTEENTH  JUDICIAL  DISTRICT.  SIXTEENTH  JUDICIAL  DISTRICT. 

V^,T   T».w    .««,      T.tito»  Ri-«H    ^4t^nr^  FALL  TERM,  I9OI— JudjC  GCO.  A.  JOlieS. 

Fall  Tbrm,  1901-Judge  Fred.  Moore.  spring  TBRMri9o5- Judge  Fred.  Moore 

SFRWO  Tbrm.  1902-Judge  M.  H.  Justice.  '       Haywood-Sept.  23  (2);  Feb.  3  (a);  May 

Buncombe-*  July  29  (2);  fSept.  9  (6);  '    5  (2). 

♦Nov.  11(2);  tDec  2  (2);  ♦Feb.  3(3);  t Mar.  1       Jackson— Oct.  7  (2);   Feb.   17  (2);   May 

10  (4);  •April  21  (2);  fMay  26  (4).  '    %wain-tjuly  22  (2);  Oct.  2x  (2);  March 

Madiaon— fAujr.  i2(2);»Oct.2i(3);*Feb.  I    3(2). 
2A  (2V  9Mav  ^  (iS  Graham— Sept.  2  (2);  Mar.  17  (2). 

^^o.yI«nta-A«g.  ^S  (a);  Nov.  ,5  (0;  i   .."^r^^^^'  '^^'  """•  *  ^'^'  «'~'" 
April  7  (2).  Clay— Sept.  16  (i);  April  14  (1). 

Macon— Aug.  19  (2);  fNov    18  (2);  April 
21  (2). 
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CIRCUIT  COURT. 
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DISTRICT  COURTS. 

Eastern  District,  Thomas  R.  Pumell,  Judge,  Raleigh. 
Western  District,  James  E.  Boyd,  Judge,  Greensboro. 


UNITED  STATES  CIRCUIT  COURT. 

7>rifis.— Wilmington,  first  Monday  after  fourth  Monday  in  April  and  October. 
Raleighy  fourth  Monday  in  May  and  first  Monday  in  December. 


UNITED  STATES  DISTRICT  COURT. 

EASTERN  district. 

72rrmj.— Elisabeth  City,  third  Monday  in  April  and  October. 
New  Bern,  fourth  Monday  in  April  and  October. 
Wilmington,  first  Monday  after  fourth  Monday  in  April  and  October. 
Raleigh,  fourth  Monday  in  May  and  first  Monday  in  December. 

OFFICERS. 

C.  M.  Bernard,  United  States  District  Attorney,  Raleigh. 
Oscar  J.  Spears,  Assistant  United  States  District  Attorney,  Lillington. 
Henry  C.  Dockery,  United  States  Marshal,  Rockingham. 
N.  J.  Riddick,  Clerk  Circuit  Court  at  Raleigh  and  Wilmington. 

H.  L.  Grant,  Clerk  United  States  District  Court  for  the  Eastern  District  of  North 
Carolina,  Goldsboro. 

DEPUTY  CLERKS. 

George  L.  TonnoflEski,  Raleijgfh. 

W.  H.  Shaw,  Deputy  Clerk  for  both  Circuit  and  District  Courts,  Wilmington. 

George  Green,  New  Bern. 

John  P.  Overman,  Elixsbeth  City. 

WESTERN  DISTRICT. 

7>rM^.— Circuit  and  District  terms  are  held  at  same  time  and  place,  as  follows : 

Greensboro,  first  Monday  in  April  and  October,  Samuel  L.  Trogden,  Clerk. 
Statesville,  third  Monday  in  April  and  October,  H.  C.  Cowles,  Clerk. 
Asheville,  first  Monday  in  May  and  November,  Charles  McKesson.  Clerk. 
Charlotte,  second  Monday  in  June  and  December,  H.  C.  Cowles,  Clerk. 

A.  E.  Holton,  United  States  District  Attorney,  Winston. 
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J.  M.  Milliken,  United  States  Marshal,  Greensboro. 

*  For  criminal  cases  only,    f  For  dvil  cases  only.    X  I^or  civii  cases  and  jail  cases. 
(1)  one  week ;  ( 2)  two  week ;  (3)  three  weeks. 
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City  National  Bank  of  Norfolk 

V.  Bridgers 322 

City  of  Asheville,  School  Di- 
rectors V 249 

City  of    Fayetteville,  Broad- 
foot  v  529 
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Cook  v.  Southern  Railway  Co.  333 

Cooper,  King  v 347 

Cooper  V.  Jones 40 

Commissioners  v.  Old  Domin- 
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Cutler   V.   Roanoke    Railroad 
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ian Land  and  Lumber  Co..  198 

F. 
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Fleming  v.  Greenleaf- Johnson 
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Fountain,  Hospital  V 23 

Friedenwald  Co.  v.  Sparger  .  446 
Fries,  Messick  v 450 
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Gwyn  Harper  Mfg.  Co.,  v.  Car- 
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Life  Association 463 

Hinton,  Jennings  v  214 

Hobbs,  Manufacturing  Co.  v.  46 

Hodges  V.  Lipscomb 57 

Hodgin  V.  Bank 110 

Hoke,  Roseman  v 154 

Holt  V.  Johnson 67 

Hooker  V.  Yellowley 297 

Hospital  V.  Fountain 28 

Houck,  Lipe  V 115 

Howev.  Hall 167 

Hunt,  Statev 584 

Hunter  v.  Randolph 91 

Hutchins  v  Bank    72 
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Tn  re  Sheppard's  Will 54 

In  re  Snow  8  Will 100 

Insurance  Co. ,  Strauss  v 64 
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James  v.  Markham  380 
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Jennings  v.  Hinton 214 
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Jones,  Cooper  v 40 
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King  V.  Cooper 347 
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Kramer  v.  Railroad 269 
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Lamb  v.  Littman 36 1 

Lamb,  Pool  v 1 

Land  Co.,  Collins  v 563 
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Life  Association,  Biggs  v 5 
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Life  Association,  Simmons  v.  469 
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Lindsay  V.  Beaman 189 

Lipe  V  HoQck 115 

Lipscomb,  Hodges  v 57 

Littman,  Lambv 361 
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Long,  Ray  v.. .     90 

Lumber  CJo.,  Cutler  v 477 
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Lumber  Co,,  Rowe  v 801 
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Miller  V.  Railroad 26 
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Shelton,  Fair  V 105 

Sherrod  V.  Vass 49 

Shuford,  State  V 588 

Simmons  v.  Mutual  Reserve 

Fund  Life  Association 469 

Skinner  v.   Wilmington  and 

Weldon  Railroad  Co 435 
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Stanley,  Price  v 38 

Steamship  Company,  Beaufort 

County  V 558 

Statev.  Baum 600 

State  V.  Crews 581 

State  V.  Hartness 577 

State  V.  Hewlin 671 

Statev.  Hunt 584 

State  V.  McCourry 694 

State  V.  Rogers   576 

State  V.  Shuford  - 588 

State  V.  Stancill 606 

State  V.  Williams 573 

State  Prison,  Moody  v 12 

Stuart  V.  Southern  Railway 

Company 517 

Strain  v.  Fitzgerald  396 

Strauss  v.  Insurance  Co 64 

Strauss   v.    Mutual    Reserve 

Fund  Life  Association 465 

Street  Railway  Co.,  Moore  v . .  455 

Summerrow  V.  Baruch 202 

Supreme  Lodge  Knights  and 

Ladies  of  Honor,  Bragaw  v.  354 

T. 

Taylor  V.  Capehart 292 

Telegraph  Co.,  Bennett  v  —   108 

Terry  v.  Robbins 140 

Thomas,  Griffin  V 310 

U. 

Upton  V.  Railroad  ... « 173 

V. 
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POOL  V.  LAMB. 
(Filed  February  26,  1901.) 

LANDLORD  AND  TmfAST— Title— Estoppel, 

A  tenant  can  not  deny  the  landlord's  title  durng  the  tenancy, 
and  this  rule  is  not  affected  by  the  fact  that  the  building 
stands  upon  rented  ground. 

Action  by  W.  G.  Pool,  administrator,  against  E.  F.  Lamb, 
heard  by  Judge  A,  L.  Coble  and  a  jury,  at  March  Term,  1900, 
of  Pasquotank  County  Superior  Court.  From  a  judgment 
for  defendant,  the  plaintiff  appealed. 

E.  F.  Aydletf,  0,  W.  Ward,  and  P.  H,  Williams,  for  the 
plaintiff. 

Busbee  &  Busbee,  for  the  defendant. 

Ci-AHK,  J.  This  was  an  action  to  recover  rents  for  a 
building  rented  to  defendant  by  plaintiff's  intestate.  The 
Court  erred  in  refusing  to  charge,  when  requested,  "that  the 
defendant  can  not  deny  the  title  of  the  plaintiff."  The 
defendant  took  possession  as  tenant  of  W.  A.  Greenleaf,  2d 
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December,  1892^  and  not  having  surrendered  possession  to 
said  Greenleaf  or  his  admitted  agent,  Mrs.  H.  T.  Greenleaf, 
nor  to  the  plaintiff,  he  can  not  be  heard  to  deny  that  title, 
during  the  existence  of  his  tenancy  of  the  property  which 
continued  till  19th  May,  1899,  shortly  before  tJie  beginning 
of  this  action.  If  the  defendant  had  surrendered  possession 
to  another  and  received  possession  back  from  him,  thus  at- 
torning to  the  new  lessor,  this  would  not  abrogate  this  rule 
of  law.  In  order  to  convert  a  tenancy  into  an  adverse  pos- 
session, there  must  be  a  clear,  positive  and  continued  dis- 
claimer and  disavowal  by  tenant  of  his  landlord's  title  and 
assertion  of  an  adverse  right  for  the  requisite  length  of  time 
brought  home  to  the  landlord.  Bonds  v.  Smith,  106  X.  C, 
553;  Conwell  r.  Ma?in,  100  X.  C,  234;  Springs  v.  Schenck, 
D9  X.  C,  551.  Though  a  tenant  acquire  a  better  title  than 
that  of  his  landlord,  he  can  not  avail  himself  of  the  poesesr 
sion  acquired  as  tenant,  but  must  surrender  and  bring  his  slc- 

tion  of  ejectment. 

Even  if  plaintiff's  intestate  did  not  own  the  rented  build- 
ing, the  defendant  having  entered  into  possession  of  the  same 
as  his  tenant  is  estopped  to  deny  his  title  to  receive  the  rents. 
This  rule  is  not  affected  by  the  fact  that  the  building  stood 
on  rented  ground  and  was  afterwards  moved  to  another  lot, 
also  rented.  It  was  the  building,  not  the  lot,  which  the 
defendant  rented  of  plaintiff's  intestate  and  which  the  de- 
fendant occupied  continuously  from  that  time  until  May, 
1899.  Where  one  rent-ed  a  farm  and  implements  of  the  hus- 
band, he  was  estopped  to  deny  plaintiff's  right  to  recover  the 
rent,  although  in  fact  the  property  belonged  to  the  estate  of 
the  plaintiff's  deceased  wife.  Hamer  v,  McGall,  121  N.  C, 
196.  If  anyone  else  wishes  to  set  up  claims  to  the  rents,  he 
could  be  made  a  party  to  the  action  and  assert  his  title  by 
interpleading.     The  tenant  can  not  do  so  for  him, 

i  1 
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This  renders  it  unnecessary  to  oonsider  the  other  excep- 
tions, since  they  may  not  arise  on  another  trial. 
Error. 


Land  company  v.  jbnnbtt. 

(Filed  February  26,  1901.) 


1.  CLEJRKS     OF    COURTS— Interest— Disqualiflcatioiv-'The     Code, 

8ec.  104. 

No  Clerk  can  act  as  such  In  relation  to  any  estate  or  proceeding 
if  he  has,  or  claims  to  have,  an  interest  therein,  or  if  he  is 
so  related  to  any  person  having,  or  claiming  to  have,  such 
interest  that  he  would  by  reason  of  such  relationship  be 
disqualified  as  a  juror. 

2.  DEEDS — Probate — Clerk  of  Superior  Court. 

Probate  of  a  deed  by  a  Clerk  interested  therein  is  a  nullity. 

5.  DEEDS — Probate— Order. 

When  the  probate  of  a  deed  is  a  nullity,  the  defect  is  not  cured 
by  the  approval  of  the  final  decree  under  which  it  is  made 
by  the   Judge   of   the   Superior  Court. 

4.  WAIVEIR — Infanta — Guardian  Ad  Litem — The  Code,  See.  105. 

Waiver  under  The  Code,  sec.  105,  of  ditsqualification  of  Clerk 
of  Superior  Court  musrt  appear  affirmatively.  Questionable 
whether  a  guardian  ad  litem  can  make  such  waiver. 

5.  COSTS— Appeal — Transcript. 

An  appellee  sending  up  unnecessary  matter  will  be  taxed  with 
the  cost  of  making  and  printing  the  transcript. 

Action  to  recover  land  by  the  Scranton  and  Xorth  Caro- 
lina Land  and  Lumber  Company  ap^ainst  George  Jennett  and 
others,  heard  by  Judge  Thomas  McNeill  and  a  jury,  at  Fall 
Term,  1900,  of  Hyde  County  Superior  Court.  From  a 
judgment  of  nonsuit,  the  plaintiff  appealed. 
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Small  &  McLean,  and  TF.  B.  Rodman,  for  the  plaintiff. 
Chas.  F.  Warren  and  S.  S.  Mann,  for  the  defendants. 

Clark,  J.  The  plaintiff  claims  under  a  deed  from  D. 
Wahab,  administrator,  which  on  its  face  purports  to  be  au- 
thorized bj  orders  and  decrees  in  a  special  proceeding,  enti- 
tled ''D.  Wahab,  Adm'r  of  H.  W.  Wahab,  against  W.  H. 
Wahab  and  others.''  It  appeared  in  evidence  that  the  order 
of  sale  in  said  special  proceeding  and  the  order  confirming 
the  sale  by  which  the  deed  to  plaintiff  was  directed  and  the 
probate  of  deed  to  plaintiff,  were  all  made  bv  J.  H.  Wahab, 
Clerk  of  the  Superior  Court,  who  was  one  of  the  heirs-at-law 
and  distributees  of  the  deceased  and  a  party  to  the  proceed- 
ing, that  he  drew  the  answer  of  the  guardian  ad  litem  of  the 
infant  defendants,  that  he  was  brother  of  the  plaintiff  in  the 
special  proceeding  and  brother  and  uncle  of  the  defendants. 
The  relationship  is  fully  set  out  in  the  pleadings  in  said  spe- 
cial proceeding. 

The  Court  below  properly  held  that  said  orders  and  decrees 
were  void  and  that  the  plaintiff  could  not  recover.  The  Code^ 
sec.  104,  sub-sees.  1,  2;  Gregory  v.  Ellis,  82  X.  C,  225; 
Freeman  v.  Person,  106  N.  C,  251 ;  Long  i\  Crews,  113 
N.  C,  256;  McAllister  v.  Purcell,  124  N.  C,  262.  The 
waiver  in  writing,  authorized  by  section  105,  must  have 
affirmatively  appeared,  but  it  was  not  shown  to  exist  at  all, 
and  if  it  had  been  it  is  questionable  if  a  guardian  ad  litem 
could  have  made  such  waiver  for  the  infant  defendants. 
White  V.  Connelly,  105  X.  C,  at  page  71.  The  defect  in 
this  case  was  apparent  upon  tlie  face  of  the  proceedings. 
Blanion  v,  Bostic,  126  N.  C,  418. 

What  may  be  the  remedy  of  plaintiff,  who  has  paid  the 
purchase-money  ($216)  for  the  land  in  question,  is  not  a 
matter  before  us.     But  clearly  the  plaintiff  can  not  recover 
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the  land  by  virtue  of  a  deed  whose  probate  is  a  nullity  and 
which  was  made  under  decrees  made  by  a  party  to  the  ac- 
tion, the  disqualification  not  having  been  waived  in  any 
mode,  as  required  by  statute,  and  some  of  the  parties  being  in- 
capable of  making  a  waiver  by  reason  of  infancy.  These  de- 
fects were  not  cured  by  the  approval  of  the  final  decree  by 
the  Judge  of  the  district. 

The  appellee  will,  however,  be  taxed  with  costs  of  those 
parts  of  transcript  and  the  printing  thereof,  which  are  em- 
braced in  sees.  2,  3  and  4  of  appellant's  exceptions,  for  send- 
ing up  unnecessary  matter,  as  provided  by  rules  22  and  31 
of  this  Court.  See  cases  cited  in  Clark's  Code  (3d  Edi- 
tion), p.  918. 

The  judgment  of  nonsuit  is  affirmed. 

Affirmed. 


BIGGS  V.   LIFE  ASSOCIATION. 
(Filed  MaTCh  5.  1901.) 

1.  POWEai    OF    ATTORNEY— Irrevocahie^Insurance — Acts    1899, 

ch.  54. 

A  power  of  attorney  made  in  conformity  with  Acts  1899,  ch. 
54,  sec.  62,  subd.  3.  is  irrevocable. 

2.  PROCESS — Service — Insurance. 

Service  of  process  upon  State  Insurance  Commissioner  is  valid 
notwithstanding  the  insurance  company  attempted  to  an- 
nul the  power  of  attorney  conferred  upon  him  under  Acts 
1899,  ch.  54,  sec.  62,  subd.  3,  and  did  not  domesticate  under 
Acsts  1899,  ch.  62. 

Action  by  Noah  Biggs  against  the  Mutual  Reserve  Fund 
Life  Association,  heard  by  Judge  A,  L,  Coble,  upon  agreed 
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state  of  facts,  at  Xovember  Term,  1900,  of  Halifax  County 
Superior  Court.  From  a  judgment  for  defendant,  the  plain- 
tiff appealed. 

W.  A.  Dunn  and  Spier  Whitaker,  for  the  plaintiff. 
J.  W.  Hinsdale,  Shepherd  &  Sheplierd,  and  R.  C.  Law- 
rence, for  the  defendant. 

Clark,  J.  By  virtue  of  chap.  54,  sec.  62,  sub-sec.  3, 
Laws  1899,  one  of  the  conditions  precedent  upon  which  a 
foreign  insurance  company  should  be  authorized  to  do  busi- 
ness in  this  State  was  that  such  company  should  file  a  duly 
executed  instrument  with  the  Insurance  Commissioner,  ap- 
pointing him  its  attorney  upon  whom  all  lawful  process 
against  said  company  could  be  served^  ^^the  authority  thereof 
shall  continue  in  force  irrevocable  so  long  as  any  liability  of 
the  company  remains  outstanding  in  this  Commonwealth." 
The  defendant  accepUnl  these  terms,  and  on  13tli  April,  1899, 
filed  its  duly  executed  power  of  attorney  to  the  required  pur- 
port with  the  Insurance  ComTiiissioner,  wherein  it  is  stipu- 
lated and  agreed  by  said  company,  "said  company  does 
hereby  expressly  agree  that  any  laiwful  process  against  it, 
which  may  be  served  upon  said  James  R.  Young,  Insurance 
Commissioner,  or  his  successor,  shall  be  of  the  same  force 
and  validity  as  if  served  upon  the  company,  and  this  author- 
ity shall  continue  in  force  iiTerocable  so  long  as  any  liability 
of  said  company  remains  outstanding  in  the  said  State." 

The  State  had  the  right  to  prescribe  the  conditions  upon 
which  a  non-resident  corporation  would  be  permitted  to  do 
business  here.  Paul  v.  Virginia,  75  U.  S.,  168,  and  cases 
cited  thereunder,  7  Notes  U.  S.  Rep.,  33 ;  6  Thomp.  Coi'p., 
sec.  8028;  Gibson  v.  Insurance  Co.,  144  if  ass.,  81 ;  Parks  v. 
Accident  Association,  100  Iowa,  466;  Strauss  v.  Insurance 
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Co. J  126  N.  C,  223.  The  object  in  requiring  some  one  to 
be  appointed  upon  whom  process  could  be  served  is  apparent. 
If  that  appointment  could  be  revoked  by  the  company  at 
will,  the  end  sought  to  be  attained  would  be  as  illusory  as  a 
will  o'  the  wisp,  which  fleets  when  it  is  sought  to  grasp  it. 
The  defendant  has,  since  17th  May,  1899,  ceased  to  do  any 
business  in  this  State  "through  any  local  officer  or  agent." 
Without  discussing  whether  it  is  "ceasing  to  do  business  in 
this  State,"  to  tran&act  that  business  through  agents  located 
outside  the  State  by  means  of  the  mail  {Insurance  Co.  v. 
Spratley,  172  U.  S.,  603),  it  is  sufficient  to  point  out  that 
the  statute  requires  the  power  of  attorney  to  be  irrevocable 
not  "as  long  as  the  company  continues  to  do  business"  in  this 
State,  but  as  long  as  "any  liability  of  the  company  remains 
outstanding^'  in  this  State,  and  the  contract  with  the  St-ate 
as  expressed  in  the  power  of  attorney  filed  by  the  company 
so  specifies.  No  amount  of  authorities  having  a  more  or  less 
fancied  analogy  can  overcome  these  plain  words  of  the  stat- 
ute and  of  the  power  of  attorney  drawn  and  filed  in  con- 
formity thereto.  Green  v.  Life  Association,  105  Iowa,  628, 
Insurance  Co.  v.  Gillett,  54  Md.,  213.  Indeed  it  does  not 
even  appear  that  the  defendant  has  ceased  doing  business  in 
this  State  otherwise  than  through  local  agents.  Insurance 
Co.  V.  Spratley,  172  U.  S.,  603. 

The  plaintiff  seeks  to  enforce  an  outstanding  liability 
against  the  defendant,  and  the  service  of  process  upon  the 
Insurance  Commissioner  was  valid  service. 

The  fact  that  the  defendant's  attempt  to  become  a  domestic 
corporation  of  this  State  under  the  terms  of  the  "Craig 
Law,"  chap.  62,  Laws  1899,  was  declared  to  be  a  nullity  and 
the  defendant  was  held  not  to  be  a  domestic  corporation,  has 
no  bearing  upon  this  question. 
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Upon  the  facts  agreed  the  judgment  of  the  Court  below 
was  erroneous  and  must  be  reversed. 
Reversed. 


RBYBURN  V.  SAWYER. 
(Filed  March  6.  1901.) 


1.  INJUNCTION— Pw6Hc  Nuisance^Burden  of  Proof. 

To  restrain  an  alleged  public  nuisance,  it  must  be  irreparable 
and  immediate,  and  must  affect  the  complainant  injuriously 
in  some  manner  peculiar  to  himself. 

2.  IN JVNCTOi^— Estoppel. 

An  order  dismissing  a  temporary  injunction  is  no  bar  to  a 
permanent  injunction  after  the  final   hearing. 

3.  INJUNCTION— AppeaZ. 

An  appeal  from  an  order  dismissing  a  temporary  injunction 
does  not   continue  the   in.1unction. 

Action  by  J.  E.  Reybum  against  D.  C.  Sawyer,  heard  by 
Judge  George  H.  Brown,  at  Chambers,  December  27,  1900, 
at  Washington.  From  a  decree  in  favor  of  defendant,  the 
plaintiff  appealed. 

B.  0,  Crisp,  Hinsdale  &  Lawrence,  for  the  plaintiff. 
E,  F,  Aydlett  and  0,  W.  Ward,  for  the  defendant. 

Clabk,  J.  This  is  an  action  to  restrain  defendant  from 
constructing,  maintaining  or  using  certain  pound  nets  in 
Albemarle  Sound.  It  appeared  that  the  grand  jury  had 
ignored  a  bill  to  indict  a  similar  act  as  a  public  nuisance. 
The  Judge,  upon  conflicting  affidavits,  held :  "After  consid- 
ering all  the  affidavits  filed  and  the  allegations  contained  in 
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the  pleadings  and  the  argument  of  counsel,  I  am-  of  opinion 
that  the  burden  of  proof  is  on  the  plaintiff  to  prove  to  the 
satisfaction  of  the  Court  that  the  acts  complained  of  as  a 
public  nuisance  affect  him  injuriously  in  some  manner  pe- 
culiar to  himself  and  not  in  common  with  the  general  public. 
It  is  also  incimibent  on  plaintiff  to  sihow  that  such  alleged 
nuisance  is  irreparable  in  its  nature  and  the  injurious  ef- 
fects are  immediate  so  as  to  warrant  the  granting  of  the  ex- 
traordinary remedy  before  the  alleged  nuisance  is  estab- 
lished by  the  findings  of  the  jury.  I  am  of  opinion  that  the 
plaintiff  has  failed  to  show  the  above  requirements  to  the  sat- 
isfaction of  the  Court  or  by  a  preponderance  of  the  evidence" 
— and  refused  to  continue  the  restraining  order  to  the  hear- 
ing. 

In  this,  on  examination  of  the  affidavits,  we  find  no  error. 

Fishing  is  a  public  industry  against  which  an  injunction  will 

not  lie  when  the  injury  to  the  private  citizen  is  doubtful. 

This,  however,  does  not  debar  the  plaintiff  from  making  out 

his  case  for  a  permanent  injunction  upon  issues  found  by  a 

jury  at  the  final  hearing,  if  he  can.     Appeals  in  this  and  like 

cases  are  unnecessary,  as  such  final  hearing  will  usnally  take 

place  almost  as  early  as,  if  not  before,  the  opinion  of  this 

Court  can  be  certified  down,  and  the  appeal  can  not  have  the 

effect  to  confer,  pending  the  appeal,  the  injunction  which 

The  Judge  refused.     James  v.  Marcom,  125  N.  C,  146; 

Green  v.  Griffin^  95  N.  C,  50;  High  on  Injunction,  sec.  893. 

No  error. 
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Floyd  v.  Rook. 


FLOYD  V.  ROOK. 

(Filed  March  12,  1901.) 

PARTITION — Report  of  Commissioner  a — Exception's — Time  for  Fil- 
ing— The  Code,  Sec.  1896. 

Exceptions  to  report  of  Commlg^oners  appointed  to  make  par- 
tition  of  land  must  be  filed  within  twenty  days  after  re- 
port is  filed. 

Action  by  M.  A.  Floyd,  W.  J.  Floyd,  Bettie  P.  Gray,  C. 
L.  Floyd,  T.  T.  Floyd,  J.  M.  Floyd  and  E.  I.  Floyd  against 
Ellen  Squire,  June  Squire  and  E.  S.  Rook,  heard  by  Judge 
A.  L.  Cable,  at  October  Term,  11)00,  of  Xorthanipton 
County  Superior  Court.  From  the  order  of  the  Court  af- 
firming the  report  of  the  Comuiissioners,  the  plaintiffs  ap- 
pealed. 

R.  B,  Peebles,  for  the  plaintiffs. 
G(iy  &  Midyeit,  for  the  defendants. 

Montgomery,  J.  An  or<:ler  for  the  partition  of  the  lands 
described  in  the  complaint,  between  the  plaintiffs  and  the 
defendants,  was  made  by  the  Clerk  of  the  Superior  Court  of 
Northampton  County  on  the  24th  of  August,  1898,  and  on 
the  29th  of  November  following,  the  report  of  the  commis- 
sioners, who  had  been  appointed  to  divide  the  lands,  was 
filed  in  the  Clerk's  office.  The  plaintiffs,  except  E.  J.  Floyd, 
through  their  counsel,  on  the  2(1  of  January,  1899,  issued  a 
notice  to  the  defendants  that  they  would  move  before  the 
Clerk  on  the  18th  instant,  to  set  aside  he  judgment  for  par- 
tition in  the  cause. 

On  the  2d  of  February  following,  the  plaintiffs  filed  exa^p- 
tions  to  the  report  of  the  commissioners,  and  moved  to  con- 
tinue the  motion  to  set  aside  the  judgment,   and  also  the 


K  C]  FEBRUARY  TERM,  1901.  11 

Floyd  v.  Rook. 

hearing  of  the  exception.  The  defendants  at  the  same  time 
moved  for  a  confirmation  of  the  report  of  the  oomniission- 
ers.  The  Clerk  continued  all  the  motions  in  the  cause  to 
the  7th  of  March.  On  the  hearing,  the  plaintiff's  motions 
were  overruled,  and  they  appealed  to  the  Superior  Court. 
His  Honor  refused  to  hear  the  exceptions  to  the  oommission- 
ers'  report  on  the  ground  that  they  had  not  been  filed  witliin 
20  days  after  the  filing  of  the  commissioners'  report,  and 
because  the  Court  had  no  power  in  law  to  hear  the  exc<*j>- 
tions  for  the  reason  that  thev  had  been  filed  after  20  davs 
from  the  date  of  the  filing  of  the  commissioners'  report. 
His  Honor  confirmed  the  report  of  the  commissioners,  and 
ordered  the  same  to  be  enrolled  and  certified  according  to 
law. 

There  was  no  error  in  the  rulings  of  the  Court.  It  is 
provided  in  section  1896  of  The  Code  that  the  report  of 
commissioners,  who  may  be  appointed  to  make  partition  of 
lands  between  tenants  in  common,  shall  be  fiknl  in  the  of- 
fice of  the  Clerk  of  the  Superior  Court,  and,  that  if  no  (ex- 
ceptions thereto  be  filed  wiithin  20  days,  the  same  shall  be 
oonfiremd.  The  proceedings  can  only  be  impeaehoil  for 
mistake,  fraud  or  collusion.  That  language  of  The  Code 
is  peremptory,  and  can  not  be  explained  or  altered  by  judi- 
cial decree.  Great  inconveniences  had  arisen  in  the  past, 
before  the  enactment  of  that  section  of  The  Ccxle,  in  ref(*r- 
ence  to  the  giving  of  proper  notices  to  the  often  numerous 
parties  interested  in  the  partition  of  lands,  of  the  report  of 
the  commissioners.  Revised  Code,  p.  452 ;  Battle's  Rev.,  p. 
665.  And  to  make  those  matters  certain  both  as  to  the  par- 
ties themselves  and  to  subsequent  purchasers  for  value,  (v in- 
clusive notice  was  to  be  presumed  that  all  persons  interested 
in  partition  proceedings  had  received  notice  of  the  particu- 
lars of  the  partition  from  the  filing  of  the  report  of  the  com- 
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misfiioners,  and  that  20  days  only  after  that  time  would  be 
allowed  in  which  to  file  exceptions  to  the  report.  The  re- 
<]iiirement  of  The  Code  in  that  respect  is  not  a  rule  of  prac- 
tice, nor  is  the  report  of  the  commissioners  a  pleading  in  the 
cause.  The  report  is  an  act  done  by  the  representatives  of 
the  parties  as  well  as  of  the  Court,  and  of  that  act  all  par- 
ties interested  must  take  notice.  That  requirement  of  The 
Code  is  a  rule  of  law,  and  exceptions  filed  after  20  days  have 
passed  from  the  filing  of  the  report  of  the  commissioners  are 
too  late  to  be  considered,  and  it  makes  no  difference  whether 
the  report  has  been  confirmed  or  not  when  the  exceptions  are 
filed,  if  they  are  filed  after  the  time  allowed  by  law. 

We  find  no  exception  in  so  many  words  to  the  judgment 
of  his  Honor  refusing  to  set  aside  the  judgment  and  decree 
in  partition  of  the  Clerk,  but,  if  such  an  appeal  was  intended, 
there  is  no  error  in  that  respect. 

Xo  error. 


MOODY  V.  STATE  PRISON. 
(Filed  March  12,  1901.) 

STATES — Buability — Torts — State  Prison — The  Code,  Sec.  663. 

The  State  Prison,  beins:  an  agency  of  the  State,  can  not  be 
sued  unless  such  authority  is  expressly  given  by  statute. 

Action  by  J.  R.  Moody  against  the  State's  Prison,  heard 
by  Judge  W.  S,  O'B.  Robinson,  at  October  Term,  1900,  of 
Wake  County  Superior  Court.  From  a  judgment  for  de- 
fendant, the  plaintiff  appealed. 

Douglass  &  Simms,  for  the  plaintiff. 

Busbee  &  Busbee^  and  Argo  S  Sm)w,  for  the  defendant. 
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Clark,  J.  The  plaintiff  brings  this  action  against  the 
State's  Prison  for  damages  sustained  by  him  while  a  prison 
guard  by  the  breaking  of  a  ladder  under  him,  which  he 
alleges  was  in  a  dilapidated  condition,  and  which  he  says 
he  was  compelled  to  use  though  its  defective  condition  had 
been  repeatedly  called  to  the  attention  of  the  officers. 

The  defendant  demurred  that  the  complaint  did  not  state 
a  cause  of  action,  because: 

1.  This  is  an  action  against  the  State,  as  such,  the  State's 
Prison  being  merely  an  agency  of  the  State  to  secure  certain 
public  and  general  sendees. 

2.  For  the  above  reason,  and  even  if  it  were  a  corporation, 
the  State's  Prison  is  not  liable  to  an  action  for  tort. 

The  Court  properly  sustained  tJie  demurrer,  and  dismissed 
the  action. 

Being  an  agency  of  the  State,  the  State's  Prison  could 
only  be  sued  when  expressly  authorized  to  be  sued.  County 
Board  v.  State  Board,  106  N.  C,  81.  The  statute  incor- 
porating the  defendant  (Acts  1899,  ch.  24),  does  not  con- 
tain the  authority  "to  sue  and  be  sued."  The  general 
authority  to  that  purport  conferred  on  corporations  by  The 
Code,  sec.  663,  has  reference  only  to  private  and  quasi  pub- 
lic corporations,  and  not  to  corporations  like  the  present, 
which  are  merely  governmental  agencies.  As  to  these  latter, 
the  authority  to  be  sued  must  be  expressly  given.  Ohio- 
homa  A.  £  M.  College  v.  Willis,  6  Okla.,  593;  S.  C.  40,  L. 
R.  A.  677,  and  cases  there  cited. 

But  even  if  such  authority  was  given,  it  would  cover  only 
actions  ordinarily  indidental  in  its  operation,  and  would  not 
extend  to  causes  of  action  like  the  present.  There  is  a  dis- 
tinct difference  between  conferrinfi:  suability  as  to  "debts 
and  other  liabilities  for  which  the  State's  Prison  is  now 
liable,"  and  extending  liability    for    causes    not    heretofore 
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recognized.  Murdoch  Orate  Co.  v,  Commomvealth,  152 
Mass.,  28 :  "The  exemption  of  the  State  from  paying  dam- 
ages for  accidents  of  this  nature  does  not  depend  upon  its 
immunity  from  being  sued  without  its  consent,  but  rests 
upon  grounds  of  public  policy,  which  deny  its  liability  for 
such  damages.     Bourn  v.  Hart,  93  Cal.,  338. 

This  is  substantaally  a  suit  against  the  State.  The  de- 
fendant is  a  mere  agent  of  the  State  in  the  administration 
of  its  government.  The  management  and  control  of  the 
State's  Prison  is  essentially  a  governmental  function,  being 
an  indispensable  part  of  the  administration  of  the  criminal 
laws  of  the  State.  The  matter  is  so  fully  and  completely 
settled  that  nothing  is  left  us  beyond  the  citation  of  author- 
ity. 

In  Clodfelter  v.  State,  86  N.  C,  51,  it  was  held  that  even 
an  action  instituted  before  this  Court  under  the  Constitution 
Art.  IV,  sec.  9,  would  not  lie  where  a  convict  had  lost  his 
eyesight  by  the  gross  negligence  of  the  supervising  manager 
of  the  penitentiary,  because,  says  Smith,  C.  J.,  "the  State, 
in  administering  the  functions  of  government  through  its 
appointed  agents  and  officers,  is  not  legally  liable  to  a  claim 
in  compensatory  damages  for  an  injury  resulting  from  their 
misconduct  or  negligence.  That  the  doctrine  of  respondeat 
superior  applicable  to  the  relations  of  principal  and  agent, 
created  between  other  persons,  does  not  prevail  against  the 
sovereign  in  the  necessary  employment  of  public  agents,  is 
too  well  settled  upon  authority  and  prac  ioe  to  admit  of  con- 
troversy." 

If  judgment  upon  such  liability  could  be  guarded  against 
the  defendant,  it  would  be  in  effect  a  judgment  against  the 
State  to  be  enforced  by  execution  against  the  State's  property 
placed  in  the  hands  of  its  agency  to  be  used  for  governmen- 
tal purposes — the  operation  of  the  State's  Prison. 


K  C]  FEBRDAKT  TERM,  1901.  15 


Moody  v.  State  Prison. 


In  the  note  to  Clodfelter  v.  Stale,  41  Am.  Kep.,  442, 
among  cases  cited  to  same  parpose  are  Alamcmgo  v.  Super- 
risorSj  25  Hiin.,  551,  .which  held  that  a  convict  injured  by 
the  negligent  and  illegal  operation  of  a  saw-mill  could  not 
maintain  an  action  therefor.  Lorillard  v.  Monroe,  11  N. 
Y.,  392;  Brotvn  v.  People,  75  N.  Y.,  441.  The  editor 
adds :  "It  is  not  necessary  to  discuss  the  reason  of  the  rule, 
for  there  is  no  break  in  the  long  line  of  authorities  by  which 
it  is  established.  Russell  v.  Men  of  Devon,  2  Term  Rep., 
(Dumf.  &  E.),  667;  Hill  v\  Boston,  122  Mass.,  344;  Hol- 
lenheck  v.  Winnebago,  95  111.,  148 ;  Kincaid  v.  Hamlin,  53 
Iowa,  430;  Wood^  v.  Colfax,  10  Xeb.,  552;  French  v.  Bos- 
ton, 129  Mass.,  392." 

"No  government,"  says  Justice  Miller  *Tias  over  held 
itself  liable  to  individuals  for  the  misfeasance,  laches,  or  un- 
authorized exercise  of  power  by  its  officers  or  agents."  Gib- 
bons V,  U.  S.,  8  Wall.  (75  U.  S.),  269.  And  Judge  Story 
says  in  his  work  on  Agency,  section  319 :  "The  government 
does  not  undertake  to  guarantee  to  any  person  the  fidelity  of 
any  of  its  officers  or  agents  whom  it  employs,  since  that 
would  involve  it  in  all  its  operations  in  endless  embarrass- 
ments and  difficulties  and  losses,  which  would  be  subversive 
of  the  public  interests."  This  is  approved  with  citation  of 
other  authorities  in  Robertson  v.  Sichol,  127  U.  S.,  at  page 
olo. 

In  a  case  where  a  convict  was  injure<l  by  the  breaking  of 
a  ladle  in  which  he  was  carrying  molten  metal,  whose  defect 
had  been  called  bv  him  to  the  attention  of  the  overseer,  it 
was  held  on  above  grounds  (Lewis  i\  State,  96  N.  Y.,  71) 
that  an  action  did  not  lie,  the  Court  saying,  "The  doctrine 
is  so  imiformly  asserted  by  writers  of  approved  authority 
and  the  courts,  that  fresh  discussion  would  be  superfluous." 
To  same  purport  Splitorf  v.  State,  108  X.  Y.,  205 ;  Chap- 
man V.  State,  104  Cal.,  690;  Meluin  v.  State,  121  Cal.,  16. 
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In  the  late  case  of  Murdoch  Grate  Co.  v.  Commonwealth, 
152  Mass.,  28,  already  cited,  where  the  statute  gave  the 
Superior  Court  jurisdiction  of  "all  claims  against  the  com- 
monwealth, whether  at  law  or  in  equity"  (which  could  not 
be  done  in  this  State,  Const.,  Art.  IV,  sec.  9),  it  was,  not- 
withstanding, held  that  the  suability  thus  conferred  only 
applied  to  recognized  liabilities  of  the  State,  and  did  not 
therefore  extend  to  a  claim  for  damages  resulting  from  the 
misfeasance  or  negligence  of  the  Commonwealth's  officers 
and  agents  in  performing  their  duties.  The  reason  given  is 
that  liability,  founded  on  the  neglect  or  torts  of  public  offi- 
cers engaged  as  servants  in  the  performance  of  duties  which 
the  State  as  a  sovereign  has  undertaken  to  perform,  has 
always  been  denied — not  on  the  narrow  ground  that  such 
liability  can  not  be  enforced,  but  on  the  larger  groimd  that 
no  liabilitv  arises  therefrom. 

Even  as  to  counties,  we  have  an  unbroken  line  of  authori- 
ties that  thev  can  be  sued  onlv  in  snch  cases  and  for  such 
causes  of  action  as  are  authorized  by  statute,  and  such  cases 
do  not  embrace  liabilities  for  negligence  or  other  torts  of 
their  officers  and  agents.  White  v.  Commissioners,  90  N^.  C, 
437 ;  Manuel  v.  Commissioners,  98  N.  C,  9 ;  Threadgill  i\ 
Commissioners,  99  X.  C,  352 ;  Pritchard  v.  Commissioners, 
126  N.  C,  908 ;  Bell  v.  Commissioners  127  X.  C,  85.  To 
same  purport,  Moffit  v.  Asheville,  103  X.  C,  at  page  258; 
Dillon  Mun.  Corp.,  sections  963,  965. 

As  to  cities  and  towns,  though  by  their  charters  they  are 
broadly  authorized  "to  sue  and  be  sued,"  it  is  equally  well 
settled  that  this  suability  does  not  create  any  liability  for 
damages  caused  by  the  torts  of  their  officers  and  agents  when 
acting  in  a  governmental  capacity.  Mcllhenny  v,  Wilminr/- 
ton,  127  X.  C,  146,  and  nnmerous  cases  there  cited. 
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For  a  stronger  reason  there  can  be  no  liability  incurred  by 
the  State,  or  its  agent  the  defendant,  for  the  negligence  of  the 
officer  in  question,  if  it  caused  the  damage  complained  of. 

Affirmed. 

MoxTGOMEiiY,  J.,  concurring,  thinks  it  unnecessary  in 
this  case  to  pass  upon  whether  the  State's  Prison  is  or  is  not 
an  incorporated  institution.  In  either  view  of  that  matter 
this  action  can  not  be  maintained,  being  founded  on  a  tort 
for  the  recovery  of  damages  for  a  personal  injury. 


DOWDY  V.  WHITE. 
(Filed  March  12,  1901.) 


VENDOR  AND  PURCHASER— Brcac^i  of  Contract— Evidence— Suf- 
ficiency. 

The  facts  in  this  case  held  sufficient  to  constitute  a  contract  to 
sell  the  land  and  that  there  was  a  breach  thereof  by  the 
defendant. 

Action  by  I).  W.  Dowdy  against  E.  A.  White,  Emma 
White  and  Rufus  White,  executors  of  E.  A.  White,  deceased, 
heard  by  Judge  A.  L.  Coble  and  a  jury,  at  Xoveinber  Term, 
1900,  of  Cbaven  County  Superior  Court.  From  judgment 
for  plaintiff,  the  defendants  appealed. 

O.  H.  Ouion,  for  the  pla;intiff. 

D.  L,  Ward  and  Simmons  &  Ward,  for  the  defendants. 

Montgomery,  J.  This  action  was  brought  to  recover 
from  the  defendant  damages  for  an  alleged  breach  of  a  writ- 
ten contract  on  the  part  of  the  testator  of  the  defendant  to 
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convey  to  the  plaintiff  the  tract  of  land  described  in  the  com- 
plaint. The  contract  does  not  consist  of  one  paper-\vTiting, 
but  is  alleged  to  be  embraced  in  a  correspondence  containing 
numerous  letters  between  plaintiff  and  the  defendant's  tes- 
tator. The  first  lett-er,  dated  April  4,  1898,  was  from  the 
plaintiff,  in  which  he  inquired  of  the  defendant's  testator  the 
very  lowest  figure  that  would  buy  the  land.  The  defendant's 
testator  answered  that  letter  four  days  later,  writing  that  he 
would  take  $75  for  the  33  acres,  and  further  that  "that  is 
less  than  $2.50  per  acre  and  is  very  cheap.  Were  it  not  so 
far  from  me,  I  would  not  sell  it  at  that.  Would  make  you  a 
deed  at  any  time  you  may  set."  Foui*  days  afterwards,  the 
plaintiff  replied  that  he  would  take  the  land  at  the  defend- 
ant's testator's  price,  and  that  in  a  few  days  he  would  place 
the  money  in  bank  subject  to  the  defendant's  testator's  order 
to  be  paiid  upon  the  delivery  of  the  deed.  The  plaintiff 
further  wrote  in  the  reply  that  he  had  heard  conflicting  re- 
ports about  the  acreage  and  title,  and  requested  the  testator 
to  let  him  know  by  return  mail,  and  concluded  the  letter  as 
follows:  "I  am  a  poor  man,  and  can  not  afford  to  lose  or 
have  a  lawsuit.  You  unders'tand  t\m.t  of  course  you  con- 
sider it  sold,  and  I  will  have  the  money  ready  in  a  short 
time."  The  testator  in  rejoinder  two  days  afterwards 
(April  14,  181)8),  gave  an  abstract  of  the  title  and  averred 
that  there  were  38  acres  in  the  tract;  and  closed  by  saying, 
"Let  me  know  and  I  will  make  vou  a  deed  at  anv  time,  so 
you  do  not  wait  too  long."  A  week  later  the  plaintiff  wrote 
to  the  defendant's  testator  that  he  was  satisfied  about  the 
matter,  and  would  take  the  land  at  the  price  agreed  on ;  that 
he  did  not  have  the  money  on  hand  at  present,  and  asked  de- 
fendant to  wait  on  him  ten  or  fifteen  days;  that  he  hoped 
the  defendant  would  indulge  him  that  much  and  not  let  any- 
one else  have  the  land  until  he  should  be  heard  from  asrain. 
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Ten  days  afterwards  (May  2d),  the  plaintiff  wrate  to  the 
defendant's  testator  as  follows :  ''New  Bern,  N.  C,  May  2, 
1898,  Hon.  E.  A.  White.  Sir: — I  have  acted  under  Mr. 
Pop'es  instructions  and  deposited  tihe  mioney  in  the  Farmers 
&  ilerchants  Bank  of  New  Bern.  You  can  send  the  deed 
and  get  the  money  at  any  time  you  see  fit.  I  would  like  to 
have  it  as  soon  as  possible.  I  send  herewith  a  receipt  from 
the  bank.     Yours,  etc.,  D..  W.  Dowdy." 

On  May  7,  the  defendant's  testator  wrote  the  plaintiff  a 
letter  in  the  following  words:  "Belvidere,  N.  C,  May  7, 
ie9S.  Mr.  D.  W.  Dowdy,  New  Bern,  N.  C.  Dear  Sir:— 
Ani  in  receipt  of  your  favor  of  2d  inst.,  with  Mr.  J.  W.  Bid- 
die's  receipt  for  $75  to  be  paid  me  upon  delivery  of  deed  by 
me  to  you.  This  receipt  is  a  mere  personal  receipt,  and  not 
a  receipt  by  the  bank,  as  you  seem  to  thiink.  In  looking 
over  the  correspondence,  I  find  that  it  has  been  a  month  or 
thereabout  since  I  offered  to  take  $75  for  the  land.  If  you 
had  at  once  placed  the  money  in  bank  and  called  for  a  deed, 
I  should  have  felt  in  honor  bound  to  have  made  it.  As  you 
did  not  do  this,  you  will  have  to  excuse  me,  and  let  me  see  if 
I  can  not  do  much  better  than  what  you  offer.  I  learn  that 
there  is  some  improvements  going  on  in  and  around  New 
Bern  that  will  make  my  land  more  valuable.  This  I  knew 
nothing  about  until  within  the  last  few  days.  I  want  to  in- 
vestigate the  matter  before  I  make  a  deed  to  any  one.  Re- 
spectfully, E.  A.  WTiite." 

The  receipt  was  returned  by  defendant's  testator  to  the 
plaintiff  on  May  20th.  It  contained  a  recital  that  the  pur- 
chase-money ($76)  had  been  placed  with  the  teller  of  the 
bank  for  the  payment  of  the  land,  and  the  teller  testified  that 
the  money  was  kept  as  other  moneys  of  the  bank  were  kept, 
but  separate  to  itself,  and  was  to  be  paid  out  on  the  delivery 
of  the  deed,  and  that  the  money  would  have  been  paid  out 


20  IX  THE  SUPREME  COURT.  [128 


Dowdy  v.  White. 


on  delivery-  of  the  deed  whether  the  teller  had  been  there  or 
not ;  that  if  plaintiff  had  called  for  the  money,  he  thinks  he 
would  have  given  it  to  him. 

The  first  issue  submitte<l  to  the  jury  was:  "Did  the  de- 
fendant's testator  E.  A.  White  contract  as  alleged  in  the 
complaint  to  convey  to  the  plaintiff  the  land  referred  to  and 
described  in  the  complaint  ?  And  the  second  issue  was, 
"Was  there  a  breach  of  said  contract  on  the  part  of  the  de- 
fendant's said  testator  ?" 

The  defendant  requested  the  Court  to  instruct  the  jury 
that  if  they  believed  the  evidence  they  should  ans^ver  the 
first  and  second  issues  "Xo."  His  Honor  declined  to  give 
the  defendant's  instructions,  but  charged  the  jury  that  if 
they  believed  the  evidence  they  should  answer  the  first  and 
second  issues  "Yes." 

There  was  no  error  in  the  refusal  of  the  Court  to  give  the 
instructions  requested  by  the  defendant,  and  the  instructions 
which  he  did  give  were  correct.  If  it  be  conceded  that  the 
letter  written  by  the  plaintiff  to  the  defendant  on  the  12th 
of  April  was  a  conditional  acceptance  by  the  plaintiff  of  the 
defendant's  testator's  offer  to  sell,  certainly  the  letter  of  the 
testator  to  the  plaintiff  of  April  14th,  and  the  answer  thereto 
by  the  plaintiff  of  April  21st,  made  the  contract  complete — 
the  offer  certain  and  the  acceptance  certain.  Up  to  the  writ- 
ing of  those  last  two  letters,  whatever  difficulties  had  been  in 
the  way  had  been  adjusted  and  satisfactortily  settled.  After- 
wards the  defendant's  testator  said,  "Let  me  know  and  I  will 
make  you  a  deed  at  any  time,  so  you  don't  wait  too  long." 
Within  the  time  agreed  upon  by  the  plaintiff  the  money  had 
been  deposited  in  bank  by  the  plaintiff  and  the  receipt  there- 
for sent  to  the  defendant's  testator.  Between  the  time  of 
the  plaintiff's  letter  to  the  defendant's  testator  asking  for  ten 
or  fifteen  days  in  which  to  raise  the  money,  and  'the  second 
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of  May,  when  the  receipt  for  the  deposit  wa8  sent  by  the 
plaintiff  to  the  testator,  the  testator  made  no  dissent  to  the 
time  desired  by  the  plaintiff  to  raise  the  money  because  of  its 
unreasonableness,  or  for  any  other  cause ;  and  the  defendant's 
testator  retained  the  recipt  18  days.  The  testimony  of  Bid- 
die,  the  teller,  tended  to  show  that  the  purchase-mou^y  had 
been  deposited  in  the  bank  on  the  2d  of  May,  and  that  it  was 
ready  to  be  paid  out  on  the  delivery  of  the  deed. 

There  is  nothing  in  the  correspondence  on  the  part  of  the 
defendant's  testator  to  show  that  time  was  of  the  essence  of 
the  contract — "So  you  do  not  wait  too  long"  was  all  that  was 
required.  The  plaintiff  delayed  only  ten  or  twelve  days 
after  notifying  the  defendant's  testator  of  his  wish  for  that 
much  delay,  which  was  altogether  reasonable. 

The  correspondence  of  the  testator  after  the  14th  of  April 
did  not  concern  the  contract,  but  was  merely  an  excuse  for 
the  non-performance  of  his  part  of  the  contract. 

Xo  eiTor. 


BATTS  V.  BATTS. 
(Filed  March  12,  1901.) 

EJECTMENT— i^xccph'on  Ui  Deed — Burden  of  Proof. 

Where  there  is  an  exception  in  a  deed,  the  burden  of  proof  is 
upon  him  who  would  take  advantage  of  the  exception. 

Action  by  D.  L.  Batts  against  J.  E.  Batts,  heard  by 
Judge  H.  R.  Starhuck  and  a  jury,  at  Xovember  Term  1900, 
of  Wilson  County  Superior  Court.  From  a  judgment  for 
the  plaintiff,  the  defendant  appealed. 

H.  G,  Connor  &  Son,  for  the  plaintiff. 
No  counsel  for  the  defendant. 
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MoNTGOMEKY,  J.  This  action  is  for  the  poseession  of  a 
lot  of  land  of  three  acres  upon  which  there  are  valuable  im- 
provements. On  the  trial  the  plaintiff  offered  in  evidence  a 
deed  to  himself  from  the  defendants  in  which  was  conveyed 
a  tract  of  five  hundred  acres  with  an  exception  of  seventy- 
three  acres  in  the  southwest  comer,  and  which  seventy-three 
acres  are  well  described  by  metes  and  bounds.  There  was 
also  evidence  on  the  part  of  the  plaintiff  locating  the  500- 
acre  tract,  and  further  evidence  that  the  3-acre  lot  was  in- 
cluded in  the  boundaries  of  the  500-acre  tract,  and  that  the 
defendant  was  in  possession  of  the  3-acre  lot  and  premises. 

The  defejidant  offered  no  evidence,  but  requested  the 
Court  to  charge  the  jury  that  the  burden  was  on  the  plaintiff 
to  show  that  the  Iocils  in  qvx)  was  outsdde  the  exception  men- 
tioned in  the  deed.  The  instruction  was  refused,  and  the 
jury  were  charged  that  if  they  were  satisfied  by  a  preponder- 
ance of  the  evidence  that  the  lot  of  three  acres  was  a  part  of 
and  included  within  the  boundaries  of  the  500-acre  tract, 
then  the  burden  was  on  the  defendant  to  show  by  a  prepon- 
derance of  the  evidence  that  the  3-acre  lot  was  included  in 
the  exception.  The  defendant  excepted,  and  appealed  to 
this  Court. 

The  only  question  presented  is,  upon  whom  does  the  onus 
lie,  upon  the  plaintiff  or  upon  the  defendant?  It  is  upon 
the  defendant.  The  plaintiff's  deed  conveyed  and  covered 
the  whole  500  acres;  73  acres  were  excepted.  The  defend- 
ant insists  that  the  lot  of  3  acres  is  a  part  of  the  exception, 
and  certainly  that  is  an  afiirmative,  and  he  must  prove  it 
McCormick  v.  Monroe,  46  X.  C,  13;  Gudger  v.  Hensley, 
82  N.  C,  481 ;  Steel  Co.  v.  Edwards,  110  K  C,  353. 

x^o  error. 
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HOSPITAL  V.  FOUNTAIN. 

(Filed  March  12,  1901.) 

HOSPITALS   AND   ASTLm/LS— Indigent   Insane— The    Code,    Sec. 
2278— Acts  1899,  ch.  1,  Sec.  i*. 

Under  The  Code,  sec.  2278,  and  Acts  1899,  ch.  1,  sec.  44,  an  In- 
sane person  able  to  pay  expenses  at  the  State  Hospital  is 
not  entitled  to  free  admission. 

Action  by  the  State  Hospital  at  Raleigh  against  G.  M. 
T.  Fountain,  guardian  of  Nancy  L.  Hargrove,  heard  by 
Judge  A.  L.  Coble,  at  October  Term,  1900,  of  Edgecombe 
County  Superior  Court.  From  judgment  for  defendant,  the 
plaintiff  appealed. 

Shepherd  &  Shepherd,  for  the  plaintiff. 
G.  jL  T,  Fountain,  in  propria  persona. 

Cook,  J.     This  is  a  controversy  submitted  without  action 

7  t/ 

under  section  567  of  The  Code,  upon  appeal  by  the  plaintiff 
from  the  judgment  of  the  Superior  Court. 

It  being  admitted  in  the  case  that  the  defendant,  Nancy 
L.  Hargrove,  is  possessed  of  an  estate  sufficient  to  defray  her 
expenses  in  the  plaintiff  Hospital,  there  are  but  two  ques- 
tions submitted  for  our  decision :  First,  whether  her  estate 
is  liable  for  her  maintenance  and  treatment;  second,  is  the 
institution  required  by  law  to  maintain  and  treat  her,  as 
heretofore,  without  compensation  ? 

Both  of  these  questions  are  answered  in  section  2278  of 
The  Code,  which  is  in  the  following  language:  "In  the  ad- 
mission of  patients  to  an  insane  asylum,  priority  of  admis- 
sion shall  be  given  to  the  indigent  insane ;  provided  that  the 
boards  of  directors  may  regulate  the  admissions,  having  in 
view  the  curability  of  patients  and  the  welfare  of  their  in- 
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stitutions :  Provided  further,  that  said  boards  may,  if  there 
be  siiflScient  room,  admit  other  than  indigent  insane  persons 
upon  payment  of  proper  compensation." 

It  is  plainly  expressed  in  said  section  that  it  was  the  par- 
amount purpose  of  the  Legislature  to  care  for  the  indigent — 
an  insane  person  whose  property  is  insufficient  to  support 
himself  and  his  family  immediately  dependent  upon  him. 

This  section  of  The  Code  is  taken  from  the  Acts  of  1883, 
chapter  156,  section  39,  and  we  have  searched  in  vain  to 
find  any  Act  repealing  it.  We  find  it  substantially  re- 
enacted  in  chapter  1,  section  44  of  the  Acts  of  1899,  which 
is  as  follows:  "In  tlie  admission  of  patients  to  any  State 
Hospital,  priority  of  admission  shall  be  given  to  the  indi- 
gent insane:  Provided,  that  the  boards  of  directors  may 
regulate  admissions,  having  in  view  the  curability  of 
patients,  the  welfare  of  their  institutions  and  the  exigencies 
of  particular  cases :  Provided  further,  that  said  boards  may, 
if  there  be  sufiicient  room,  admit  other  than  indigent  patients. 
If  any  inmate  of  any  State  Hospital  shall  require  private 
apartments,  extras,  or  private  nurses,  the  directors,  if  practi- 
cable, shall  provide  the  same  at  a  fair  price,  to  be  paid  by 
said  patient."  So  that,  section  2278  of  The  Code  is  still  in 
full  force,  except  in  such  particulars  as  it  may  have  been 
modified  or  changed  by  the  last  quoted  section,  which  does 
not  repeal  the  provision  made  for  the  "payment  of  proper 
compensation,"  but  goes  further  and  allows  the  directors  to 
furnish  private  apartments,  extras  or  private  nurses,  if  prac- 
ticable, for  the  use  and  comfort  of  those  patients  who  are 
able  to  pay  for  it. 

Thus  the  law  is  written  and  must  be  so  held,  unless  it  be 
in  conflict  with  the  Constitution,  which  vv^  will  now  con- 
sider. 

The  former  method  of  providing  for  the  deaf  mutes,  the 
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blind  and  insane,  at  the  expense  of  the  counties  of  their  resi- 
dence, was  ohaaiged  by  the  CooiiStitiition  of  1868,  Article  XI, 
section  10,  which  declared  that  "the  General  Assembly  s-hall 
provide  that  all  the  deaf  mutes,  the  blind  and  the  insane  of 
the  State  shall  be  cared  for  at  the  charge  of  the  State."  But 
this  section  was  stricken  out,  and  the  following  substituted 
in  ite  place,  to-wit:  "The  General  Assembly  may  provide 
that  the  indigent  deaf  mutes,  blind  and  insane  of  the  State 
shall  be  cared  for  at  the  charge  of  the  State"  (the  italicizing 
of  "may"  being  ours),  by  an  amendment  submitted  pur- 
suant to  the  Act  of  1879,  chapters  254,  268  and  314,  which 
was  ratified  at  the  election  held  in  1880,  and  has  ever  since 
formed  a  part  of  the  organic  law  of  the  State.  And  the  laws 
of  the  State  show  that  no  other  charge  has  been  authorized. 
However,  the  attention  of  the  Court  has  been  called  by  coun- 
sel to  the  fact  that  that  section  of  the  Constitution  of  1868 
is  incorporated  in  the  copy  of  the  Constitution  as  published 
with  the  Acts  of  1889,  1891,  1893,  1895,  1897  and  1899. 
By  what  means  or  for  what  purpose  it  was  so  published,  is 
of  no  concern  to  the  Court,  and  can  have  no  effect  other  than 
to  confuse  and  mislead,  as  seems  to  have  occurred.  /?2  re 
Hyhart,  119  N.  C,  359. 

The  Constitution  as  amended  in  1879  empowers  the  Gen- 
eral Assembly  in  its  wisdom  and  discretion  to  pi'o\dde  for 
the  indigent  at  the  charge  of  the  State,  or  otherwise,  and 
being  silent  as  to  the  expense  to  be  borne  by  those  of  suffi- 
cient property,  we  must  conclude  it  was  not  intended  that 
any  requirement  should  be  put  upon  the  Legislative  Depart- 
ment as  to  them. 

There  is  error.     The  judgment  must  be  reversed. 
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MILLER  V.  RAILROAD. 
(Piled  March  12,  1901.) 

1.  RAILROADS — Negligence — Contributory   Negligence  —  Questions 

for  Court. 

Where  there  is  no  conflict  in  the  evidence,  the  question  of  con- 
tributory negligence  is  for  the  Court. 

2.  RAILROADS — Negligence — Contributory  Negligence. 

A  person  who.  seeing  an  engine  standing  neaj-  a  crossing 
letting  off  steam  in  the  usual  manner,  drives  across  in 
front  of  it,  can  not  recover  for  personal  injuries  caused  by 
his  horse  becoming  frightened  and  running  away. 

Action  by  W.  W.  Miller  against  the  Wilmington  and 
Powelsville  Railroaxi  Company,  heard  by  Judge  A,  L.  Coble 
and  a  jury,  at  September  Term,  1900,  of  Bertie  County 
Superior  Court.  From  a  judgment  for  the  plaintiff,  the  de- 
fendant appealed. 

B.  B.  Winhome  and  St,  Leon  Scull,  for  the  plaintiff. 
F.  D.  Winston  and  R.  B.  Peebles,  for  the  defendant. 

Cook,  J.  After  introduction  of  plaintiff's  evidence,  the 
defendant  moved  for  judgment  as  in  case  of  nonsuit  under 
the  statute,  Acts  1897,  chap.  109,  as  amended  by  Acts  1899, 
chap.  131 ;  motion  refused  and  defendant  excepted.  Then 
defendant  introduced  its  evidence,  and  after  all  the  evidence 
was  in  renewed  its  motion,  which  was  again  refused  and 
defendant  again  excepted.  There  was  a  verdict  and  judg- 
ment for  plaintiff,  and  defendant  appealed. 

The  contention  of  plaintiff  is  that  he  was  injured  by  the 
negligence  of  defendant  in  its  reckless  and  careless  handling 
of  its  engine  and  train  of  cars,  at  or  near  the  town  of  Wind- 
sor, in  that    defendant  unnecessarily  obstructed  the  public 
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highway,  crossing  defendant's  track,  for  an  unreasonable 
length  of  time  by  allowing  its  train  to  remain  thereon,  and 
oareleesly  allowing  steam  to  escape,  causing  such  noises  as 
frightened  his  horse  and  unreasonably  interfered  with  the 
rights  of  the  plaintiff  and  general  public,  by  reason  of  which 
his  horse  became  frightened  and  ran  away  with  him,  throw- 
ing him  from  his  buggy  and  doing  him  serious  injury,  caus- 
ing him  much  pain  to  his  great  damage,  etc. 

The  defendant  demies  the  same,  and  avers  that  the  injury, 
if  any,  was  caused  by  negligence  in  the  careless  driving  of  a 
wild  horse  by  the  plaintiff  himself,  and  that  it  was  not 
responsible  for  the  same. 

It  appears  from  all  the  evidence  (there  being  no  material 
discrepancy  in  the  testimony  of  the  witnesses)  that  the  first 
question  presented  for  the  decision  of  the  Court  is  as  to  the 
negligence  of  the  defendant ;  so  that  if  the  Court  shall  be  of 
the  opinion  that  the  injury  was  caused  other  than  by  the  de- 
fendant's negligence,  then  it  will  be  unnecessary  to  consider 
the  defendant's  other  exceptions. 

*^When  the  facts  are  agreed  upon,  or  otherwise  appear, 
what  is  ordinary  care  is  a  question  of  laiw  for  the  Court; 
when  the  facts  are  in  dispute,  it  is  the  duty  of  the  trial  Judge 
to  explain  what  would  be  ordinary  care  under  certain  hypoth- 
eses as  to  facts,  and  leave  the  jury  to  apply  the  law  to  the 
facts  as  it  may  find  them.  In  the  case  at  bar  the  undisputed 
facts  appear  in  the  evidence,  so  that  what  constitutes  negli- 
gence or  contributory  n^ligence  is  a  question  of  law  to  be 
decided  by  the  Court,  and  should  not  be  left  to  the  jury." 
Smith  V.  Railroad,  64  N.  C,  258;  Wallace  v.  Railroad, 
98  X.  C,  494. 

In  Pleasants  v.  Railroad,  95  N.  C,  195,  Mekrimon,  J.,  de- 
livering the  opinion  of  the  Court,  says:  "The  cbunseJ  for  the 
appellant  on  the  argument  insisted  that  the  Court  ought  to 
have  submitted  to  the  jury  the  question  whether  or  not  the 
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plaintiff  used  due  diligence,  or,  to  state  it  more  definitely  and 
appropriately,  whether  what  the  plaintiff  did  or  failed  to  do 
was  material,  as  showai  by  the  evidence,  constitute  negligence 
or  contributory  negligence  on  his  part.  We  think  the  Court 
ought  not  to  have  submitted  such  a  question.  It  is  not  tiie 
province  of  the  jury  to  decide  such  question.  In  this  State, 
what  constitutes  negligence  or  reasonable  diligence  is  a  ques- 
tion of  law  to  l>e  decided  by  the  Court.  The  facts  appear- 
ing, the  Court  decides  that  there  is  or  is  not  negligence  or 
there  was  or  was  not  due  diligence. ''  U erring  i\  Railroad, 
32  X.  C,  402 ;  Beles  v.  Holmes,  33  N.  C,  16 ;  Heathcock  v, 
Pennington,  Ibid,  640;  Avery  v.  Sexton,  35  N.  C,  247; 
Smith  i\  Railroad,  64  X.  C,  238;  Anderson  v.  Steamboat 
Co.,  Ibid,  397." 

Upon  the  close  of  plaintiff's  evidence,  the  defendant  ad- 
mitted it  to  be  true  and  moved  for  judgment  as  of  nonsuit ; 
and  tihen,   after   defendant's  evidWse   was   ooneluded,    the 

motion  was  renewed.     The  evidence  offered  bv  defendants 

« 

does  not  contradict  the  plaintiff's  in  any  material  particular. 
So  the  question  is  one  of  law.  Taking  aJl  the  evidence  of 
the  plaintiff  to  be  tnie,  does  it  amount  to  negligence  upon 
the  part  of  the  defendant?  Or  taking  all  the  evidence  sub- 
mitted, does  it  establish  negligence  i  The  evidence  bearing 
upon  the  question  is  as  follows: 

Oscar  Speller  said — 

''This  year,  in  winter  time,  was  date  of  alleged  injury. 
It  was  near  the  depot.  I  was  at  the  blacksmith  shop  in  front 
of  the  depot  of  the  defendant  company.  The  engine  was 
standing  about  three  or  four  steps  from  the  sidewalk.  The 
ditch  is  next  to  the  street  on  the  edge  of  the  sidewalk.  Meas- 
uring that  in  feet  it  would  be  nine  or  twehne  feet.  Tlie  side- 
walk is  about  three  or  four  ste]'^  wide.  From  the  inner  edge 
of  the  sidewalk  to  the  engine  was  alwut  eight  sitepe.  That 
is,  from  Turner's  shop  to  the  engine  was  about  eigiht  steps. 
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The  entire  street  from  Turner's  shop  across  to  the  fence  is 
twenty-four  steps.  There  is  a  sidewalk  on  one  side  next  to 
Turner's  shop,  none  the  other  side.  The  engine  blocked  up 
eight  steps  of  the  road.  I  think  about  one-third  of  the  road 
was  blocked  up.     That  left  the  balance  for  a  passway. 

"There  is  grass  next  to  the  fence  on  the  side  away  from 
the  engine,  where  people  don't  drive.  Between  the  engine 
and  grass  there  were  three  or  four  steps.  One  would  have 
to  pass  very  close  to  the  pilot  cow-catcher  to  get  by,  as  near 
as  the  distance  of  a  little  more  than  a  step,  not  quite  two 
steps  (a  step  is  a  yard).  I  saw  plaintiff  coming  by.  I  saw 
him  coming  down  the  hill.  I  had  heard  of  his  mare  being  a 
trotter.  The  plaintiff  came  on  and  as  she  got  in  about  two 
steps  of  the  track,  she  made  a  spring  and  jumped  nearly 
acn^s  lx)tli  the  tracks,  the  side-track  and  tihe  main  line.  At 
the  first  jump  the  plaintiff  pulled  on  the  reins,  and  the  girth 
broke,  and  that  pulletl  the  buggy  up  on  her,  and  she  con- 
tinued to  run,  and  when  he  turned  the  corner,  he  fell  out,  or 
jumped  out,  I  don't  know  which,  and  the  wheel  struck  him, 
and  knocked  him  down,  and  he  stayed  down.  The  engine 
was  standing  on  the  side-track  on  the  switch.  The  engine 
could  have  l)een  placed  back  f  ix^m  the  road,  could  have  placed 
it  back  as  far  as  they  wanted  to.  I  do  not  know  how  long 
the  engine  had  been  there.  I  had  been  there  about  half  an 
hour.  From  the  time  engine  got  there  luitil  the  plaintiff 
came  was  ten  or  fifteen  minutes.  The  engine  was  standing 
there  when  1  got  there.  The  engine  wa«  making  no  more 
noise  than  usual.  The  steam  was  escaping  from  the  safety 
valve  and  cvlimier  cocks.  There  was  not  much  smoke.  The 
escape  of  steam  from  safety  valves  is  a  sort  of  stewing  noise 
like  it  usually  does  when  steam  is  up.  I  do  not  know  what 
frightened  the  horse,  but  from  my  judgment  she  got  scared 
of  the  engine." 
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Cross-Examination. 


iCrr\-\ 


^There  was  plenty  of  room  to  pass.  A  gentle  horse,  not 
T)eing  afraid  of  the  engine,  there  was  plenty  of  room  for  him 
to  paas.  She  wias  trotting  altmg  a  slow  gait.  There  were 
about  four  steps  clear  of  the  grass.  He  could  have  driven 
out  on  the  grass.  Two  buggies  could  have  passed,  by  one 
driving  in  the  ditoh.  There  were  twenty-four  steps  from 
one  sidewalk  to  the  other.  Take  eight  sitepe  from  twenty- 
four  leaves  sixteen  steps. 

^*When  plaintiff  came  along  he  could  see  the  engine  as  well 
as  I  could.  I  don't  think  there  would  have  been  any  trouble 
if  the  girth  had  not  broken.  I  don't  know  which  track  the 
engine  was  on.  It  was  the  freight  train.  There  was  noth- 
ing unusual  alx)U't  the  engine.  No  whistle  blew.  Nothing 
but  the  noise  made  by  escaping  steam  as  it  always  makes. 
All  engines  make  noise  when  they  get  steam  on  tiiem.  The 
wiarehoaise  is  next  to  the  side-track — ^tbe  switch.  The  plain- 
tiff used  to  be  a  rapid  man  with  a  horse.  He  used  to  drive 
mighty  fast" 

W.  W.  Miller,  plaintiff,  testified : 

^'On  the  second  of  January,  early  in  the  morning,  after  I 
passed  engine,  it  blew  off,  and  horse  run,  and  harness  broke. 
After  I  found  the  harness  broke  I  had  no  way  to  do  but  to 
make  my  escape.  I  knew  if  I  didn't  get  out  I  would  be 
thrown  out  as  it  turned  the  corner.  If  I  hadn't  got  out  I 
would  have  been  thrown  out,  I  had  driven  this  horse  bv 
there  the  Wednesday  evening  before.  That  time  the  engine 
was  from  the  road  about  thirty  steps,  and  she  didn't  show 
fright.  I  had  passed  three  times  with  the  engine  there. 
The  engine  popped  off  was  the  reason  my  horse  took  fright. 
She  would  not  have  run  but  for  that  locomotive  standing 
there  popping  off.     My  horse  got  frightened  as  near  the  en- 
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gine  as  to  po€ft  (pointed  by  him  some  twenty  feet)  in  about 
twenty  feet  of  the  engine.  I  was  right  against  the  engine 
side  of  it  when  the  horse  jumped.  She  went  quietly  till  she 
got  side  of  the  engine  and  it  popped  of  and  frightened  her. 
I  was  holding  the  reins  as  tight  as  possible.  I  didn't  know 
whether  the  horse  was  gentle.  I  had  just  had  her  one  week, 
and  had  driven  her  four  or  five  times,  and  she  showed  no  at- 
tempt to  run." 

Ckoss-Examination. 

"Robert  Burden  did  not  say  anything  to  me  about  the  har- 
ness, when  I  bought  the  horse.  Fred  Dunstan  did  not  tell 
me  she  was  a  dangerous  horse.  There  was  plenty  of  room 
to  drive  by  going  close.  I  thought  I  could  drive  by  without 
any  trouble.  I  jumped  out  of  the.  buggy  because  I  thought 
I  was  going  to  be  thrown  out,  and  be  hurt.  If  the  girth  had 
not  broke  I  thought  I  could  have  held  her ;  I  'think  now  tliat  I 
could.  I  do  not  mean  to  say  that  they  blew  the  whistle  of 
the  engine.  The  steam  was  escaping  ou^t  of  the  steam- 
cocks,  was  what  I  meant  by  popping  off.  I  dom't  know 
whether  the  place  where  they  were  standing  was  the  place 
they  usually  put  off  and  take  on  freight  or  not. 

**I  thought  my  harness  was  a  right  good  dri\d'ng  harness." 

^  ames  Bond  testified : 

"Just  as  the  mare  crossed  the  track  she  jumped  and  ran. 
I  thought  tihe  escaping  steam  frighltened  her.  The  plaintiff 
told  me  that  after  the  girth  broke  he  was  afraid  to  sit  in  the 
bnggy  any  longer,  said  he  was  afraid  s^he'd  kick.  She  was 
going  a  right  good  gait  as  she  crossed  the  track,  she  was 
running  as  long  as  I  saw  her.  After  the  girth  broke  I  think 
I  wx>uld  bavt  done  the  same  tHing  as  plaintiff  did ;  any  pru- 
dent man  would  have  done  the  same  as  plaintiff  did  after  tho 
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girth  broke.  The  ankle  was  very  much  swollen  w^hen  I  saw 
him  at  the  Doctor's  ofBce,  and  he  seemed  to  be  suffering 
great  pain." 

Cboss-Examination. 

"I  felt  certain  that  the  mare  would  run  away  and  tlirow 
him  out  when  she  started  to  run." 

Don't  you  know  that  the  plaintiff  is  a  reckless  driver  of 
horses  ? 

(The  plaintiff  objected.  Objection  sustained,  and  defend- 
ant excepted.     First  exception.) 

Evidence  of  the  Defendant, 

Whit  Lawrence  testified : 

**I  am  one  of  the  engineers  of  the  defendant  oompamy.  I 
remember  the  morning  when  the  plaintiff's  horse  passed  and 
ran  away.  The  engine  and  cars  had  pulled  up  there  from 
the  river  for  the  conductor  to  get  bills  and  orders,  and  for 
the  purpose  of  passenger  getting  on  the  train.  I  saw  the 
horse  after  the  plaintiff  was  out  of  the  buggy,  and  tlie  engine 
up  to  that  time  had  not  been  standing  there  over  four  min- 
utes. I  was  sitting  on  the  right-hand  seat  when  tlie  engine 
pulled  up  and  had  gotten  off  to  oil  up.  The  business  of  the 
company  on  this  return  trip  did  not  require  the  engine  to 
remain  there  over  five  or  ten  minutes.  When  plaintiff's 
horse  passed,  there  had  not  been  time  to  attend  to  the  busi- 
ness of  the  company.  We  did  not  remain  there  that  morn- 
ing any  longer  than  was  necessary  to  attend  to  the  business 
of  the  company.  The  steam  was  escaping  from  the  cylinder 
cocks.  The  whistle  was  not  blo^vn.  It  is  not  safe  to  have 
an  engine  which  does  not  permit  the  escape  of  steam  through 
the  safety  valves  and  cylinder  cocks.  It  is  dangerous  to 
hav^  one  that  does  not  permit  this. 
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Cross-Examination. 

"There  was  not  room  for  the  engine  to  stand  without  com- 
ing out  there  for  the  passengers  to  get  on.  We  could  have 
cut  the  train  in  two,  and  pulled  acrose  the  road  and  kept  the 
engine  out  of  tlie  highway;  we  were  on  the  miain  track.  We 
could  not.  have  cut  the  train  in  two  without  delaying  the 
work,  but  it  could  have  been  done.  I  don't  remember  how 
many  freighlt  cars  there  w^ere.  I  could  have  stopped,  so  far 
as  oiling  the  m>ach»inery  went,  before  we  reached  the  road. 
When  the  engine  is  stopped  the  cylinder  is  always  reversed ; 
it  could  be  shut  off  for  a  little  while,  but  it  is  not  safe.  There 
is  danger  of  bursting  the  cylinder  heads  "out.  The  lower 
the  steam  the  greater  the  condensation.  It  would  not  have 
taken  but  two  or  three  minutes  to  have  backed  and  recoupled 
if  they  had  placed  part  of  the  train  across  the  road." 

Re-Direct  Examination. 

^*If  the  engine  had  been  on  the  other  track,  it  would  have 
been  as  near  the  street  as  it  was.  We  had  not  had  time  to 
cut  tlie  engine  loose,  and  to  have  gone  further  up  the  track 
when  the  plaintiff  passed.     We  did  not  intend  to  do  it" 

Ed.  Davis  testified: 

*'T  have  been  a  fireman  for  the  defendant  company  for 
some  time.  I  was  on  the  engine  when  Mr.  Miller  passed. 
We  had  been  to  the  river  getting  coal.  We  had  been  to  the 
depot  not  over  three  minutes  when  plaintiff  passed.  We  had 
stopped  for  the  conductor  to  get  his  freight  bills,  and  to  oil 
the  engine,  and  for  the  passengers  to  get  on.  This  work 
had  not  been  finished  when  plaintiff  drove  up.  We  had  not 
been  there  long  enough  when  he  drove  up  to  have  cut  the 
train  in  two.  He  was  in  ten  or  fifteen  feet  of  the  track  when 
I  first  saw  him.  He  was  pulling  back  on  her.  When  she 
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got  to  the  railroad  she  jumped  and  ran.     Xo  whistle  blowed, 
no  bell  was  ringing,  the  engine  was  making  a  sizzling  noise/' 

Cross-examination. 

"They  could  have  cut  the  train  loose,  and  run  the  engine 
across  the  road.  They  have  done  this  several  times  when 
they  blocked  the  road  and  people  came  along.  That  morn- 
ing they  did  not  intend  to  stay  there  long  enough  to  cut  the 
train  loose.  It  was  necessary  for  them  to  pull  the  train  up 
there  for  passengers  to  get  on.  For  the  conductor  to  get 
his  way-bills,  he  could  have  stopped  before  he  got  there  and 
walked  up.  The  engineer  could  have  oiled  his  engine  before 
he  got  there  by  losing  time.  The  train  was  not  running  on 
any  schedule.  There  was  no  danger  of  running  into  any 
other  train  by  a  few  minutes  delay." 

Ke-Dieect. 

"The  train  was  standing  ait  the  regular  place  for  passengers 
to  get  on,  at  the  regular  depot  They  had  to  get  to  Ahoskie 
in  time  for  the  afternoon  train,  and  this  required  them  to 
hurry." 

H.  T.  Waters  testified: 

"I  was  the  conductor  in  charge  of  that  train.  It  had  a 
time  for  passing  a  point  where  the  Norfolk  and  Carolina 
train  went  to  bheir  sand-pit  I  remember  the  occurrence. 
AVo  had  been  at  the  depot  not  to  exceed  three  minutes.  I 
first  saw  the  plaintiff  before  he  reached  the  track.  His  horse 
seemed  frightened  and  the  plaintiff  forced  his  horse  across 
the  track,  and  the  girth  broke,  and  the  horse  ran,  and  plain- 
tiff jumped  from  his  buggy.  We  had  nob  been  at  the  depot 
long  enough  to  transact  the  company's  business  when  the 
plaintiff  passed.     The  engine  was  making  no  unusual  noise. 
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The  escaping  of  the  steam  from  the  safety  valve  is  neces- 
sary. When  the  plaintiff  got  there,  we  had  not  been  there 
long  enough  to  cut  the  engine  loose.  It  depends  upon  the 
coupling  as  to  the  time  it  takes  to  cut  the  engine  loose.  We 
had  the  best  coupling  we  could  get.     We  were  at  the  regular 

depot" 

Cboss-Examination. 

"Tf  we  bad  narrow  gauged  cars  altogeither  we  could  ha,ve 
gotten  out  of  the  way,  but  we  had  both.  It  was  not  neces- 
sary to  stop  in  the  street  to  get  my  way-bills.  They  could 
have  stopped  before  getting  to  the  street  «bo  oil  the  engine." 

Re-Direct. 

"It  was  necessary  to  stop  there  to  get  passengers,  or  have 
them  walk  in  muddy  places  down  the  track  away  from  the 
depot." 

James  C.  Gurley  testified: 

'•I  was  assistanJt  agent  of  the  company.  The  'train  had 
just  pulled  up  and  I  went  in  to  get  the  seals  to  put  on  the 
cars,  and  while  I  was  in  the  house  the  plaintiff  passed.  When 
the  plaintiff  passed  I  would  say  the  train  had  not  been  there 
two  minutes.  That  was  the  regular  place  for  receiving  pas- 
sengers.    Th-e  train  has  a  passenger  ooadh." 

J.  L.  Coletrain  testified: 

**I  was  at  the  time  depot  agent.  I  remember  this  occasion. 
I  was  in  the  oflBce  when  the  train  came  up.  Mr.  Waters, 
conductor,  came  from  the  train  to  the  platform,  and  asked 
for  his  bills,  and  as  he  turned  to  leave,  I  heard  him  say  the 
horse  was  frightened.  This  was  the  usual  place  for  the 
train  to  be." 

Robert  Burden  testified: 

'*I  owned  this  horee  at  one  time ;  I  sold  this  horse  to  plain- 
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tiff;  I  told  him  she  was  gentle  enough  for  a  man  to  drive. 
Something  was  broken  about  the  harness  when  I  sold  him 
the  mare,  and  I  told  him  he  had  better  put  better  harness  on 
her.     I  had  known  the  horse  about  two  years." 

On  cross-examination,  plaintiff  says  on  day  he  sold  Miller 
the  horse,  Miller  was  driving  a  double  team  and  using  a 
double  set  of  harness,  and  don't  know  what  harness  he  had  on 
day  of  accident. 

Defendant  closed. 

Evidence  for  Plaintiff. 

Hannah  Gillam  testified: 

^'I  remember  the  day  the  plaintiff's  horse  ran  away.  The 
train  had  been  standing  in  the  edge  of  the  road.  I  don't 
know  how  long  the  train  had  been  standing  there  when 
plaintiff's  horse  came  along.  After  the  train  came,  I  went 
across  the  street  and  got  a  bucket  of  water,  and  train  was 
still  standing  there  before  plaintiff  came  along.  Xot  very 
far  across  the  street  to  get  water.  I  had  been  in,  and  put 
the  bucket  up,  and  went  back  to  the  door,  when  the  plaintiff 
came  along.  I  had  not  seen  the  train  before  I  went  out  to 
get  the  water.  I  think  it  was  about  ten  minutes  from  the 
time  I  went  to  get  the  water  and  take  it  back  and  go  to  the 
door." 

James  Bond  recalled : 

^'The  train  obstiiicted  at  leasit  one-tihird  of  the  road.  Xo 
one  could  have  passed  right  by  tJhe  blacksmith  shop." 

Cboss-Examination. 

'*In  saying  one-third  of  the  road  taken  up,  means  that  side- 
walk is  included." 
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This  evidence  clearly  shows  that  the  defendant  was  oper- 
ating its  train  in  the  usual  manner  and  widi  proper  care. 
Its  train  was  stopped  temporarily  at  one  of  defendiant's  sta- 
tions; the  crew  were  engaged  in  billing  freig'hit,  sealing 
cars,  oiling  the  engine,  etc. ;  the  eon<lu<jtor  haid  put  tihe  train 
in  such  a  place  that  the  passengers  could  get  aboard  without 
having  to  pass  through  muddy  places.  In  so  placing  the 
train,  the  engine  stood,  in  part,  upon  the  road,  or  street  cross- 
ing the  railroad  track,  but  leaving  ample  room  for  travelers 
to  pass.  The  engine  was  under  steam,  making  only  the 
noises  necessarily  incident  to  its  use.  As  applicable  to  this 
state  of  facts,  it  is  held  "that  a  traveler,  who,  seeing  an 
engine  standing  near  a  crossing,  letting  off  steam  in  the  usual 
manner,  drives  across  in  front  of  it,  can  not  recover  for 
personal  injuries  caused  by  his  horse  becoming  frightened 
and  running  away.  '  Elliott  Roads  and  Streets  (2d  Ed.), 
798.  And  in  Morgan  v.  R.  Co,,  98  X.  C,  247,  Merrimon, 
J.,  delivering  the  opinion,  says:  "The  noises  ordinarily, 
naiturally,  incident  to  this  work  when  done  where  it  may 
lawfully  be  done,  do  not  constitute  negligence  or  a  nuisance. 
Railroads  ^re  lawful  things,  useful  and  highly  important  in 
the  well-being  and  prosperity  of  society,  and  must  be  toler- 
ated and  encouraged,  notwithstanding  the  annoying  and  fear- 
ful noises  sometimes  naturally  incident  to  their  use  in  par- 
ticular places  that  frighten  horses  and  other  animals,  and 
thus  occasion  accident  and  injury  to  individuals.  Harm 
thus  sustained  is  danvnum  absque  injuria," 

While  the  evidence  shows  positively  that  the  occupancy 
by  the  train  of  that  part  of  the  track  at  the  crossing  was 
necessary,  and  only  for  a  reasonable  time,  yet  that  was  of  no 
concern  to  the  plaintiff  on  this  occasion ;  for  he  neither  knew 
when  it  came  nor  when  it  was  expected  to  leave.  Do^vn  the 
hill  he  came  driving  his  trotter.     He  saw  the  condition  as  it 
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existed.  It  was  his  duty  to  have  used  his  ears  in  hearing 
as  well  as  his  eyes  in  seeing.  But  he  did  not  even  stop,  nor 
acquaint  the  defendant's  servants  of  his  presence,  nor  did  he 
choose  to  inquire  as  to  the  length  of  time  the  train  would 
remain,  nor  request  the  removal  of  the  engine  out  of  his  way. 
He  had  every  opportimity  necessary  for  his  safety,  but  he 
did  not  deem  it  fit  to  avail  himseK  of  it  Seeing  the  engine 
under  steam,  hearing  the  "popping''  and  "sizzing"  of  the 
esooping  steam,  he  assumed  the  risk;  inspired  by  his  confi- 
dence in  the  integrity  of  his  horse,  based  upon  his  recent 
experience  with  her  around  the  train,  he  urged  her  forward ; 
she  became  frightened— jumped— the  insecure  girth  broke, 
and  off  she  ran,  carrying  her  unwilling  driver  at  such  a  rate 
of  speed  that  he  too  took  fright,  and  then  the  frightened  two 
separated,  paying  but  little  attention  to  the  order  in  which 
it  was  accomplished,  resulting  in  leaving  the  plaintiff  in  pain 
upon  the  ground,  recalling  to  mind  the  wisdom  and  truth  of 
the  Psalmist  in  saying  that  "An  horse  is  a  vain  thing  for 
safety." 

Under  no  aspect  of  the  case  do  we  discover  a  scintilla  of 
evidence  showing  negligence  on  the  part  of  the  defendant 

There  is  error. 


PRICE   v.   STANLEY. 
(Filed  March  12,  1901.) 

MALICIOUS  PROSECUTION— ProdaftZe  Cause. 

An  action  for  malicious  prosecution  cannot  be  sustained  where 
a  verdict  and  judgment  of  conviction  have  been  had  in  a 
court  of  competent  jurisdiction. 

Action  by  W.  G.  Price  against  J.  H.  Stanley,  heard  by 
Judge  W.  S,  O'B,  Robinson,  at  November  Term,  1900,  of 
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Johnston  County  Superior  Court.     From  a  judgment  for 
the  defendant,  the  plaintifF  appealed. 

Jcis.  U,  Pau,  for  the  plaintifF. 

E.  S.  Ahell,  and  Wellons  &  Morgan,  for  the  defendant. 

MoNTGOMEBY,  J.  This  actiou  was  brought  by  the  plain- 
tiff to  recover  damages  from  the  defendant  for  alleged  ma- 
licious prosecution.  A  Justice  of  the  Peace  of  Johnston 
County,  upon  the  complaint  of  the  defendant  in  this  action 
(Stanley),  issued  a  warrant  against  the  plaintiff  in  this  ac- 
tion (Price),  in  which  Price  was  charged  with  wilfully  and 
unlawfully  trespassing  upon  the  lands  of  Stanley  'T)y  raking 
up  and  hauling  off  manure."  After  hearing  the  evidence  in 
tihe  criminal  proceedings,  the  Justice  of  the  Peace  adjudged 
that  Price  was  guilty.  He,  however,  bound  him  over  to 
the  next  term  of  the  Superior  Court  of  Johnston  County. 
At  that  term  of  the  Superior  Court  a  nol  pros,  was  entered  by 
the  Solicitor  in  the  action. 

On  the  trial  of  the  present  action  the  plaintiff  testified  that 
the  defendant  had  told  him  not  to  go  on  the  land  again ;  that 
the  fences  were  all  on  his,  defendant's,  land,  and  that  he,  the 
plaintiff,  must  not  rake  up  manure  or  any  more  dirt  from  the 
fence  jambs,  as  all  the  jambs  and  the  fence  were  on  defend- 
ant's land.  The  defendant  demurred  to  the  plaintiff's  evi- 
dence. His  Honor  sustained  the  demurrer  and  dismissed  the 
action,  and  the  plaintiff  appealed. 

We  think  that  his  Honor  committed  no  error  in  the  mat- 
ter. The  offence  charged  in  the  warrant  was  not  as  clearly 
set  out  as  it  might  have  been,  but  on  the  hearinfir  and  the  trial 
before  the  Justice  of  the  Peace  the  evidence  made  clear  any 
seeming  uncertainty  of  the  offence  charged,  and  that  it  was 
for  a  misdemeanor  of  which  the  Justice  of  the  Peace  had 
jurisdiction. 
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After  the  judgment  of  guilty  had  been  rendered  against 
the  plaintiff,  the  Justice  of  the  Peace  bound  the  plaintiff  over 
to  the  Superior  Court  instead  of  having  disposed  of  the  mat- 
ter by  a  final  judgment.  But  for  this  error  on  the  part  of  the 
Magistrate  the  defendant  is  not  responsible.  The  Justice  of 
the  Peace  had  jurisdiction  of  the  offence  which  he  investi- 
gated and  tried,  and  there  was  a  judgment  of  guilty.  If  by 
any  means  a  trial  had  been  afterwards  had  in  the  Superior 
Court,  and  the  same  had  resulted  in  an  acquittal  of  the  plain- 
tiff Price,  nevertheless  the  conviction  in  the  Justice's  court — 
a  court  of  competent  jurisdiction — established  probable  cause 
for  the  prosecution.     Griffis  v.  Sellars,  19  N.  C,  493. 

No  error. 


COOPER  V.  JONES. 
(Filed  March  12,  1901.) 

LIMITATION  OF  ACTIONS—JV^ew?  PromUe—The  Code,  Sec.  172. 

An  acknowledgment  and  promise,  in  order  to  sustain  an  action 
under  The  Code,  Sec.  172,  must  be  express,  specific,  and  un- 
conditional. 

Action  by  G.  H.  Cooper  against  E.  C.  Jones,  heard  by 
H.  R.  Starbiwk,  upon  an  Sigreed  state  of  facts,  at  October 
Term,  1900,  of  Franklin  County  Superior  Court.  From  a. 
judgment  for  plaintiff,  the  defendant  appealed. 

T.  W.  Bickett,  for  the  plaintiff. 
W.  M.  Person,  for  the  defendant. 

Cook,  J.  It  is  the  policy  of  the  law  that  there  shall  be  an 
end  of  litigation — interest  rei  piihlica  nt  sit  finis  Htium, 
And  after  a  cause  is  once  barred,  it  can  not  be  revived  except 
by  a  strict  and  full  compliance  with  the  statute  permitting  it. 
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The  "due  bill"  sued  upon  was  barred  before  the  action  was 
begun,  and  the  Statute  of  Limitations  was  pleaded.  The 
plaintiff  then  declared  upon  a  new  promise  and  sets  up  two 
letters  written  him  by  the  defendant.  The  language  relied 
upon  in  one  letterto  establish  the  promise  is,  "You  have  iny 
due  bill,  and  I  am  going  to  pay  it  as  soon  as  I  possibly  can." 
In  the  other,  it  is,  "As  soon  as  I  can,  I  am  going  to  settle  all 
of  my  indebtedness."  The  latter  expression  is  vague  and  in- 
definite. The  former  is  conditional — ^predicated  upon  the 
possibility  of  his  ability. 

It  has  been  uniformly  held  by  this  Court  that  the  acknowl- 
edgment and  promise,  in  order  to  sustain  an  action  under 
section  172  of  The  Code,  must  be  express,  specific  and  uncon- 
ditional.    See  cases  cited  thereunder  in  Clark's  Code. 

This  case  differs  from  that  of  Taylor  v.  Miller,  113  N.  C, 
340,  in  that  Miller  wrote,  "I  promise  to  settle  both  of  your 
<;]aims  the  first  of  next  month"  ;  while  in  this  case  the  promise 
is  to  pay  "as  soon  as  I  possibly  can."  In  the  former,  the 
promise  was  distinct,  specific  and  certain;  in  this  case,  it  is 
conditional. 

This  construction  is  sustained  in  Malloch  v,  Chadwick,  71 
Maine,  313,  the  language  being,  "when  I  was  (am)  able." 
Bidwell  V.  Rogers,  10  Allen  (Mass.),  438  ("as  soon  as  I 
can")  ;  Sedgwick  v.  Gerding,  55  Ga.,  261  ("as  soon  as  I 
have  the  money  I  shall  remit")  ;  Tompkins  v.  Brown,  1 
Denio  (N.  Y.),  247  ("as  soon  as  he  is  able").  In  no  view 
can  the  language  used  in  the  letter  be  so  construed  as  to  come 
within  the  requirement  of  the  statute.     Code,  sec.  172. 

There  is  error. 
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PORTER  V.  WHITE. 
(Filed  March  12,  1901.) 

1.  DEEDS — Absolute  on  Face — Mortgages, 

Evidence  In  this  case  held  sufficient  to  warrant  a  finding  that  a 
deed  absolute  on  its  face  was  in  fact  a  mortgage. 

2.  ISSUES— Proo/—rrioL 

Refusal  of  Court  to  submit  an  issue  on  which  there  is  no  proofs 
is  not  erroneous. 

3.  DEEDS — Separate  Instruments. 

It  is  immaterial  that  a  contract  is  contained  in  several  instru- 
ments. 

4.  INbTRUCTIONS— Pre«wm|)«on«. 

Where  no  exception  to  the  charge  is  sent  up,  it  is  presumed  to 
be  correct. 

5.  CONTRACTS — Terms^Essence. 

Where  suit  is  brought  to  have  a  deed  absoiute  on  its  face  de- 
clared a  mortgage,  the  time  for  redemption  is  not  of  the- 
essence  of  the  contract. 

6.  LIMITATION  OF  ACTIONS— Possession. 

The  statute  of  limitations  has  no  application  to  a  party  in  pos- 
session who  brings  suit  to  have  a  deed  absolute  upon  ita 
face  ueclared  a  mortgage. 

7.  WITNESSES — Competency— The  Code,  Sec.  590. 

The  sons  of  a  grantor,  in  a  deed,  which  grantor  is  suing  the- 
neirs  of  the  grantee  to  have  such  deed  declared  a  mortgage, 
are  not  incompetent  witnesses  under  The  Code,  sec.  590,  to> 
show  transactions  between  the  grantor  and  grantee. 

8.  NOTICB— Deed— Mortgage— Devisee. 

A  registered  deed  may  be  aeclared  a  mortgage,  though  the  land 
is  held  by  the  devisee  of  the  grantee  in  the  deed. 

Action  by  A.  T.  Porter  against  C.  A.  White,  executor^ 
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et  d.,  of  Samuel  Corey,  heard  by  Judge  H.  R.  Starbuck  and 
a  jury,  at  December  Term,  1900,  of  Pitt  County  Superior 
Court.  From  judgment  for  plaintiff,  the  defendants  ap- 
pealed. 

Skinner  &  Whedbee,  for  plaintiff. 

Jarvis  &  Blow,  and  Shepherd  &  Shepherd,  for  the  de- 
fendant. 

Clark,  J.  The  plaintiff  introduced  in  evidence  a  deed^ 
dated  13th  May,  1878,  absolute  on  its  face,  from  himself  to 
S.  Cory,  and  the  following  paper-writing  bearing  same  date 
from  S.  Cory  to  himself,  whose  execution  is  admitted :  "Thia 
is  to  certify  that  A.  T.  Porter  does  not  owe  me  only  $178.78 
and  interest  on  same,  and  when  it  was  paid  the  right  of  hi& 
property  is  to  be  returned  to  his  heirs.  May  18,  1878.  S. 
Corv." 

The  complaint  alleges  payment  in  full,  asks  for  an  account- 
ing and  the  execution  of  a  deed  by  defendants,  heirs-at-law 
of  Cory,  back  to  plaintiff. 

In  the  late  case  of  Wathins  v,  Williams,  123  N.  C,  170, 
in  which  the  facts  much  resemble  this,  it  is  said:  "Since 
Streetor  v.  Jones,  10  N.  C,  423,  two  principles  have  been 
established  and  uniformly  followed,  when  bills  are  preferred 
to  convert  a  deed  absolute  on  its  face  into  a  mortgage  or  secu- 
rity for  debt — 

"(1)  It  must  appear  that  the  clause  of  redemption  was 
omitted  through  ignorance,  mistake,  fraud  or  undue  ad- 
vantage. 

"(2)  The  intention  must  be  established,  not  by  simple 
declaration  of  the  parties,  but  by  proof  of  facts  and  circum- 
stances dehors  the  deed  inconsistent  with  the  idea  of  an  ab- 
solute purchase;  otherwise  the  solemnity  of  deeds  would 
always  be  exposed  to  ^the  slippery  memory  of  witnesses.' 
Kelly  V.  Bryan,  41  K  C,  283. 
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"The  plaintiff  makes  no  attempt  to  shelter  himself  under 
the  first  proposition,  but  he  insists,  and  we  think  he  has 
showTi,  that  he  is  protected  by  the  second  proposition." 

This  covers  the  present  controversy.  The  first  proposition 
is  settled  beyond  controversy.  Sprague  v.  Bond,  115  N.  C, 
530;  Egerton  v,  Jones,  107  N.  C,  284:  Green  v.  Sherrod, 
105  N.  C,  197 ;  Norris  v.  McLamb,  104  N.  C,  159 ;  Egerton 
v.  Jones,  102  N.  C,  278 ;  Link  v.  Link,  90  K  C,  238 ;  Bon- 
ham  V.  Craig,  80  N.  C,  224 ;  Briant  v.  Corpening,  62  N.  C, 
325 ;  Brown  v.  Carson,  45  N.,  C,  272 ;  McDonald  v.  McLeod, 
36  N.  C,  221 ;  and  other  cases. 

But  the  plaintiff  does  not  come  within  this  class.  Though 
he  alleged  in  his  complaint  that  the  clause  of  defeasance  was 
omitted  "through  ignorance,  mistake,  fraud  and  undue  ad- 
vantage," he  offered  no  evidence  in  proof  of  it,  and  in  fact  the 
written  agreement  of  S.  Cory  set  out  by  him  negatived  the 
allegation  of  inadvertence  or  fraudulent  omission.  The  de- 
fendant received  no  detriment  by  an  issue  not  being  submit- 
ted on  a  matter  as  to  which  there  was  no  proof,  and  his  excep- 
tion to  the  refusal  of  such  issue  can  not  be  sustained. 

The  plaintiff's  case  rested  on  the  second  proposition, 
quoted  above  from  Watkins  v.  Williams.  The  written  agree- 
ment upon  the  evidence  was  a  part  of  the  same  transaction 
with  the  deed  of  the  same  date,  and  taken  in  connection  with 
the  other  evidence  showing  inadequacy  of  price  (Howlett  v. 
Thompson,  36  K.  C,  369),  subsequent  payments,  retention 
of  possession  by  plaintiff  (grantor  in  deed),  and  the  admis- 
sions of  grantee,  justified  the  form  of  the  issues  submitted  to 
the  jury  and  their  finding  that  the  deed  absolute  on  its  fac« 
was  in  fact  intended  as  a  security  for  debt.  Waters  v,  Crab- 
iree,  105  N.  C,  394;  Rohimon  v.  WiUoughby,  65  X.  C, 
520;  Blaclcwell  r.  Orcrhy,  41  N.  (\,  38;  McLaurin  r. 
Wright,  37  X.  C,  at  page  97. 
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It  is  immaterial  thaj  the  contract  was  in  several  instru- 
ments. Watkins  v,  Williams,  supra;  Robinson  v.  Wil- 
loughby,  supra;  Mason  v.  Heame,  45  N.  C,  88. 

The  two  prior  mortgages  were  competent  evidence  to  show 
the  indebtedness.     Robinson  v.  WUloughby,  supra. 

The  Court  is  presumed  to  have  charged  that  the  proof  must 
be  "clear  and  cogent  and  incompatible  with  the  idea  of  a 
purchase,  and  should  leave  no  fair  doubt  that  a  security  was 
intended"  {Blachxvell  v.  Overby,  41  N.  C,  38 ;  Kelly  v. 
Brian,  Ibid,  283),  as  no  exception  to  the  charge  is  sent  up. 

In  such  cases,  time  is  not  of  the  essence  of  the  contract. 
Mason  v.  Heame,  45  N.  C,  88.  Besides,  the  Statute  of 
Limitations  has  no  application,  for  the  plaintiff  has  been  in 
continuous  uninterrupted  possession  since  1870. 

The  exception  to  the  sons  of  the  plaintiff,  under  The  Code, 
section  590,  as  witnesses  because  they  fall  under  the  descrip- 
tion ''heirs"  of  grantor — plaintiff — is  without  force.  The 
jury  have  found  that  the  conveyance  was  in  reality  a  security 
for  debt  The  witnesses  are  not  "heirs"  as  long  as  their 
father  (the  plaintiff)  lives,  and  may  never  have  any  interest 
in  the  land.  They  certainly  have  no  disqualifying  interest 
now. 

The  conveyance  to  Corey  beine:  registered  as  a  deed,  and 
not  as  a  mortgage,  a  purchaser  for  value  from  the  grantee 
would  occupy  a  very  different  position  from  the  defendant, 
Armetta  Worthington,  who  is  the  devisee  of  S.  Cory.  Waters 
V,  Crahtree,  105  N.  C.,  394. 

It  might  be  surmised  that  the  transaction  was  intended  to 
defraud  the  creditors  of  the  plaintiff.  In  such  case  the 
Courts  would  help  neither  party,  but  even  then  the  maxim 
potior  est  conditio  possidentis  would  apply.  However,  there 
is  no  proof  that  the  transaction  was  for  a  fraudulent  purpose. 
The  judgment  below  is 
Affirmed. 
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MANUFACTURING   CO.   V.   HOBBS. 
(Filed  March  12,  ISOl.) 

1.  CONTRACTS — \aHdity — Logs  and  Logging, 

A  contract  for  the  sale  of  standing  timber  wiiich  allows  the  pur- 
chaser an  indefinite  time  in  whicn  to  cut  and  remove  the 
same  is  void  for  uncertainty. 

•2.  CONTRACTS— Waiver— Reasonable  Time. 

The  rights  of  a  purchaser  under  a  contract  for  the  sale  of  grow- 
ing timoer  allowing  a  reasonable  time  to  remove  it  are 
waived  by  failure  to  commence  to  remove  for  13  years. 

^.  JUDGMENT— iSfttpreme  Court— The  Code,  Sec.  957. 

The  Supreme  Court  will  render  such  Judgment  as  shall  appear 
to  be  proper  from  inspection  of  the  whole  record. 

AcTiOK  by  the  Gay  Manufacturing  CJompany  against 
J.  A.  Hobbs  and  others,  heard  by  Judge  Thomas  McNeixl 
and  a  jury,  at  Fall  Term,  1900,  of  Chowan  County  Superior 
Court.  From  judgment  for  defendant,  the  plaintiff  ap- 
pealed. 

Shepherd  &  Shepherd,  and  Pruden  &  Pruien,  for  the 
plaintiffs. 

W.  M.  Bond,  and  Charles  Whedbee,  for  the  defendants. 

MoNTQOMBKY,  J.  It  was  admitted  on  the  trial  below  that 
the  logs  belonged  to  the  plaintiff,  and  th^t  the  plaintiff  would 
be  entitled  to  recover  them  if  the  contract,  which  was  in 
writing,  was  sufficient  and  valid  in  law  to  convey  them.  The 
contract  was  entered  into  on  the  26th  of  April,  1887,  between 
Xoah  HoUowell  and  his  wife  and  the  plaintiff,  and  it  was  set 
forth  therein  that  for  the  consideration  of  two  hundred  dol- 
lars, one-half  to  be  paid  on  the  execution  and  delivery  and  the 
other  half  to  be  paid  in  twelve  months,  HoUowell  and  wife 
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had  sold  and  conveyed  to  the  plaintifp  "all  the  timber  down 
to  14  inches  across  the  stump  when  cut  on  50  acres  of  Hollo- 
well's  land."  It  was  furAer  stipulated  in  the  contract  that 
Ilollowell  was  to  pay  all  taxes,  dues,  assessments,  etc.,  on  the 
land  and  on  the  timber,  and  that  there  was  allowed  to  the 
plaintiff  "the  full  term  of  five  years  within  which  to  cut  and 
remove  the  timber  hereby  conveyed,  said  term  to  commence 
from  the  time  said  party  of  the  second  part  begins  to  manm- 
facture  said  lumber  into  wood  or  lumber." 

The  trial  below  was  conducted  altogether  upon  issues  of 
fraud  alleged  to  have  been  committed  by  the  plaintiff  on  Hol- 
lowell  and  his  wife  in  the  treaty  and  the  inducement  leading 
up  to  the  contract.  The  issues  were  found  in  favor  of  the 
defendants,  and  a  judgment  was  entered  for  the  value  of 
the  logs — the  plaintiff  having  taken  them  into  his  possession. 
It  was  further  adjudged  that  the  contract  between  Ilollowell 
and  his  wife  and  the  plaintiff  was  void,  and  that  the  defend- 
ants are  the  owners  of  the  timber  trees  standing  on  the  land. 

We  are  of  the  opinion  that  there  is  on  the  face  of  the 
pleadings  an  insuperable  obstacle  to  a  recovery  on  the  part  of 
the  plaintiff,  and  that  we  ought,  under  section  957  of  The 
Code,  to  affirm  the  judgment  of  the  Court  below.  Thornton 
r.  Brady y  100  N.  C,  38 ;  Carter  v.  Rountree,  109  K  C.,29. 
The  matter  to  which  we  refer  is  that  provision  of  the  contract 
by  which  is  granted  the  full  term  of  five  years  within  which 
to  cut  the  timber,  the  term  to  commence  from  the  time  the 
plaintiff  (party  of  the  second  part)  begins  to  manufacture  the 
timber  into  wood  or  lumber.  We  think  that  that  feature 
of  the  contract  renders  the  whole  void.  The  contract  may 
be  treated  as  a  lease,  or  a  term  for  years,  for  a  lease  can  be 
made  of  the  right  to  cut  trees  or  dig  minerals.  An  indispen  • 
sible  legal  requirement  to  the  creation  of  a  lease  for  a  term  of 
years  is  that  it  shall  have  a  certain  beginning:  and  a  certain 
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end.  Blackstone  says  that  such  an  estate  is  frequently  called 
a  term,  terminus,  because  its  duration  or  continuance  is 
bounded,  limited  and  determined.  If  no  time  at  which  a 
lease  is  to  commence  has  been  mentioned,  the  law  would  fix 
that  time  as  of  the  date  of  the  contract.  Moving  v.  Ward,  50 
X.  C,  272 ;  2  Blk.  Com.  But  there  is  an  attempt  to  fix  the 
beginning  of  the  lease  in  the  contract  before  us.  It  is  when 
the  plaintiff  shall  begin  to  manufacture  the  timber  into  lum- 
ber. That  act  on  the  part  of  the  plaintiff  may  never  take 
place;  it  is  entirely  imcertain.  The  plaintiff  can  not  be 
made  to  commence  to  manufacture  the  timber  into  wood  or 
lumber,  and  no  rule  can  be  thought  of  by  which  the  com- 
mencement of  the  term  can  be  fixed.  It  is  evident  from  the 
reading  of  the  contract  that  the  fee  in  the  land  was  not  to 
pass,  and  yet  no  one  can  tell  how  long  the  land  and  the  other 
timber  upon  it  may  remain  useless  to  the  defendants  and  to 
the  Commonwealth  under  the  indefinite  and  uncertain  time 
at  which  the  lease  is  to  begin. 

If  the  doctrine  of  reasonable  time  could  be  invoked  in  this 
case,  the  plaintiff  would  be  in  no  better  condition  than  he 
now  occupies.  The  price  was  $200  for  the  timber,  14  inches 
on  the  stump  when  cut,  and  the  defendants  to  pay  all  taxes, 
and  the  contract  made  13  years  ago,  and  not  a  stick  of  timber 
yet  cut  by  the  plaintiff.  Under  these  circumstances  it  would 
certainly  be  held  as  matter  of  law  that  the  plaintiff  had  al- 
lowed a  reasonable  time  to  cut  the  timber  to  elapse,  and,  not 
having  done  so,  its  rights  under  the  contract  had  been  lost. 
The  judgment  below  is 

Affirmed. 
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SHERROD  V.  VASS. 
(Filed  March  12,  1901.) 

FORECLOSURE  OF  MORTGAGE— Purchase  by  Agent  of  Mortgagee, 

Where  agent  of  mortgagee  purchases  land  at  sale  under  mort- 
gage by  agreement  with  mortgagor,  the  mortgagor  to  have 
ten  days  in  which  to  redeem,  a  purchaser  from  the  agent 
acquires  the  land  free  from  any  trust  in  favor  of  the  mort- 
gagor. 

Action  bv  H.  H.  Slierrod  ag-ainst  \V.  W.  Vass,  as  execni- 
tor  of  W.  W.  Vass,  R.  B.  White  and  J.  N.  Perrv,  heard  by 
Judge  //.  R.  Starbuck,  at  October  Term,  1900,  of  Frankijn 
Coimty  Superior  Court.  From  judgment  for  defendants, 
the  plaintiff  appealed. 

C  M.  Cooke  and  >V'.  M.  Person,  for  the  plaintiff. 
B.  B.  White,  T.  M\  Bickett,  F.  S.  Spruill,  and  T.  B.  Wom- 
ack,  for  tJie  defendiants, 

Montgomery^  J.  The  plaintiff  in  March,  1889,  became 
indebted  to  the  testator  of  the  defendant  W.  W.  Vass,  and  to 
secure  the  debt  and  interest  executed  a  mortgage  to  the  testa- 
tor upon  the  tract  of  land  described  in  the  complaint.  The 
defendant  Vass,  through  his  agent,  the  defendant  White, 
after  due  advertisement  sold  the  land  under  the  power  in  the 
mortgage  on  the  5th  day  of  September,  1899.  At  that  sale. 
White  bid  off  the  land,  and  afterwards  the  defendant  Vass 
made  a  deed  to  him  for  the  land.  White  afterwards  made  a 
deed  to  the  defendant  Perry  to  the  land  for  a  valuable  con- 
siderat  ion. 

This  action  was  brought  by  the  plaintiff  to  have  the  sale 

made  under  the  mortgage  set  aside  and  the  defendant  Perry 

declared  a  trustee  for  the  benefit  of  the  plaintiff  that  he  might 

make  redemption  imder  the  mortgage.     The  case  was  heard 
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below  upon  facts  agreed,  which  are  substantially  the  follow- 
ing: White  bid  off  the  land  at  the  mortgage  sale,  in  his  own 
name,  upon  and  pursuant  to  an  agreement  with  the  plain- 
tiff entered  into  on  the  dav  of  the  sale,  and  just  before  the 
sale,  that  White  should  bid  the  land  off  at  a  bid  equal  to  the 
mortgage  debt  if  there  should  be  no  higher  bid  by  any  other 
person  than  the  mortgage  debt,  and  that  the  plaintiff  should 
be  allowed  ton  davs  after  the  sale  within  which  to  redeem 
the  land  by  paying  the  debt  secured  by  the  mortgage;  Vass 
was  not  present  at  the  sale,  but  WHiite  was  acting  as  his  attor- 
ney; the  sale  was  fairly  conducted;  and  after  the  ten  days 
had  expired,  the  time  was  extended  four  days ;  the  plaintiff 
failed  to  pay  any  part  of  the  debt  within  the  fourteen  days 
and  made  no  offer  to  do  so,  and  on  Xovember  8,  1899,  Vass 
the  defendant,  as  executor,  executed  a  deed  to  the  land  to 
White,  by  virtue  of  the  sale  under  the  mortgage,  and  Wliite 
afterwards  for  a  valuable  consideration  executed  and  deliv- 
ered a  deed  to  the  land  to  the  defendant  Perry,  who  had  no- 
tice of  the  agreement  between  the  plaintiff  and  White.  Upon 
the  hearing  below  the  Court  adjudged  that  the  defendant 
Perrv  was  the  owner  in  fee  of  the  land  and  was  entitled  to 
the  possession  of  the  same,  and  the  receiver  should  pay  over 
to  Perrv  the  rents  in  his  hands  less  his  commissions. 

We  see  no  error  in  the  judgment.  The  general  rule,  well 
settled  in  this  State,  is  that  a  trustee  or  a  mortgagee  who 
sells  property  under  the  power  conferred  upon  him  as  such 
trustee  or  mortgagee  can  not  purchase  at  his  own  sale  either 
directly  or  indirectly  through  an  agency.  The  reason  for  the 
rule  has  been  so  often  given  in  our  reported  cases  that  it  is 
unnecessary  again  to  state  it.  Such  a  sale  is,  however,  not 
void,  but  voidable.  But  the  facts  of  this  case  do  not  bring 
it  within  the  scope  of  the  rule.  Xo  estate  in  the  land  passed 
to  the  plaintiff  Sherrod  by  the  agreement  with  White  at  the 
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time  of  the  sale  under  the  mortgage.  Only  the  assent  of  the 
mortgagor  was  given  to  the  bidding  in  of  the  property  by 
White,  the  agent  of  Vass,  for  Vass,  at  a  bid  for  an  amount  no 
greater  than  the  mortgage  debt — -thus  dispensing  with  the 
rule  which  prohibited  Vass  from  buying  at  his  own  sale.  The 
time  granted  after  the  sale  to  the  plaintiff  in  which  to  redeem 
was  a  sufficient  consideration  for  the  agreement  on  plaintiff's 
part,  and  was  valid  though  in  parol.  Blount  v.  Carraway, 
67  X.  C,  390.  Xo  assent  to  the  sale  was  necessary,  for  the 
power  to  sell  was  contained  in  the  mortgage.  There  was  no 
fraud,  and  the  effect  of  the  transaction  was  to  place  the  legal 
title  in  White,  with  the  right  in  the  plaintiff  to  redeem  or  re- 
accjuire  the  land  on  the  terms  agreed  upon  at  the  mortgage 
sale  between  White  and  the  plaintiff.  The  debt  was  nearly 
ten  years  old,  and  only  an  insignificant  payment  had  been 
made  on  it.  The  extension  of  time  granted  by  White,  agent 
of  Vass,  was  a  favor  to  and  not  an  oppression  of  the  plaintiff, 
and  when  he  failed  to  avail  himself  of  the  favor  within  the 
time  allowed,  the  contract  w'as  ended. 

The  facts  in  the  case  of  Dawkins  v.  Patterson,  83  N.  C, 
384,  are  so  much  like  the  facts  in  this  case  that  we  can  dis- 
cover no  substantial  difference  between  them,  and  in  the  ap- 
plication of  the  law  to  the  facts  there  is  a  precedent  for  the 
application  of  the  same  principles  to  the  facts  here. 

In  Joyner  v.  Farmer,  78  N.  C,  196,  cited  by  the  plaintiff's 
counsel,  there  is  an  expression  somewhat  conflicting  with  the 
law  as  declared  later  in  Dawkins  v.  Patterson,  supra^  but  the 
facts  were  not  similar  in  the  two  cases. 

Affirmed. 
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CAMP  MFG.  CO.  V.  LIVERMAN. 
(Piled  March  12,  1901.) 

1.  DESCENT  AND  DISTRIBUTION— Deeds— T/ie  Code,  Sec,  1^2. 

A  aeed  conveying  timber  on  land  inherited  by  the  grantors  is 
void  as  to  creditors  of  intestate  if  made  within  two  years 
after  the  granting  of  letters  testamentary. 

2.  ESTATES — lAfe    Estates — Deed — Remaindermen. 

A  life  tenant  cannot  by  deed  convey  timber  standing  on  land  at 
the  time  of  his  death. 

Action  by  the  Camp  Mannfacturin^  Company  against 
A.  T.  Liverman,  P.  C.  Jenkins,  W.  W.  Jenkins,  B.  F.  Ren- 
frow,  M.  F.  Raby,  E.  E.  Jenkins,  P.  C.  Tyler  and  Pulaski 
Tyler,  heard  by  Judge  A,  L.  Coble,  at  April  Term,  1900,  of 
Hertford  County  Superior  Court.  From  a  judgment  for 
the  plaintiff,  the  defendant  Renfrow  appealed. 

Winbome  &  Lawrence,  F.  D.  Winston,  and  George  Cowper, 
for  the  plaintiff. 

Pruden  &  Pi^den,  and  Shepherd  &  Shepherd,  for  the  de- 
fendant. 

Montgomery,  J.  The  defendant  Renfrow,  the  only  ap- 
pellant in  the  case,  in  his  original  answer,  set  up  title  to  the 
tract  of  land  of  200  acres  which  was  specifically  devised  by 
W.  P.  Jenkins,  deceased,  in  his  will  to  his  wife  and  daughter 
Stella.  He  claims  the  land  under  a  deed  alleged  to  have  been 
executed  to  him  by  the  half-brothers  and  sisters  of  Stella 
(more  than  two  years  after  the  granting  of  letters  testa- 
mentary on  the  estate  of  W.  P.  Jenkins,  but  after  proceedings 
had  been  commenced  to  sell  the  land  to  make  assets  to  pay 
debts),  the  persons  named  in  the  will,  who  were  to  take  the 
land  in  remainder  after  the  death  of  Stella  if  she  died  with- 
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out  issue.  She  intermarried  with  the  appellant  Renfrew 
and  died  without  issue.  That  claim  of  the  appellant  Ren- 
frow  has  never  been  passed  on.  He  has  not  had  his  day  in 
Court.  Other  children  of  the  testator  W.  P.  Jenkins  had 
executed  a  deed  to  the  plaintiff  to  the  timber  on  the  land, 
which  was  devised  to  them  by  their  father.  But  the  deeds 
to  the  same  were  executed  within  two  years  of  the  grant  of 
letters  testamentary  and  were  therefore  void  as  to  the  cred- 
itors of  the  testator  W.  P.  Jenkins.  Stella  and  her  mother 
had  conveyed  to  the  plaintiff  the  timber  on  the  land  which 
was  devised  to  them  after  two  years  from  the  granting  of  let- 
ters testamentary,  and  the  deed  itself,  if  it  had  conveyed  any- 
thing, was  not  void  under  section  1442  of  The  Code. 

The  contention  of  the  appellant  Renfrew  is  that  the  deed 
to  liim  by  the  half-brothers  and  sisters  of  Stella  conveys  the 
timber  and  all  else  that  is  on  the  land  to  him,  subject  to  be 
sold  for  the  debts  of  the  testator  if  the  other  lands  of  the  testa- 
tor should  not  be  sufficient  for  that  purpose,  and  that  the  deed 
of  Stella  and  her  mother  to  the  plaintiff,  though  not  void 
under  section  1442  of  The  Code,  yet  conveys  nothing,  for  the 
reason  that  neither  Stella  nor  her  mother  had  the  right  to  con- 
vey the  timber  on  the  lanxl,  especially  that  part  of  the  timber 
standing  on  the  land  at  the  time  of  Stella's  death.  The  last 
words  of  the  opinion  in  this  case  reported  in  123  N.  C,  7, 
had  reference  to  the  time  of  the  execution  of  the  deed  from 
Stella  and  her  mother  to  the  plaintiff  as  not  being  void  under 
section  1442  of  The  Code,  and  not  to  any  interest  or  estate 
^^'hich  might  have  been  conveyed  in  the  deed.  His  honor  put 
the  reverse  construction  upon  the  words  above  referred  to,  and 
ID  his  judgment  substantially  decreed  title  to  the  timber  in 
the  tract  devised  to  Stella  and  her  mother  in  the  plaintiff.  His 
Honor  was  misled  by  the  lack  of  clearness  in  the  expression  in 
the  opinion  above  referred  to ;  hence  the  error  in  the  judg- 
ment. 
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An  issue  must  be  submitted  to  the  jury  as  to  the  claim  of 
the  appellant  Renf row,  and  if  it  should  be  found  that  he  is 
the  owner  of  the  land  and  timber  claimed  by  him,  i,  e.,  the 
two  hundred  acre  tract,  then  he  would  be  entitled  to  what- 
ever might  remain  over  of  the  proceeds  of  the  land  sales  after 
the  payment  of  the  debts  of  the  testator ;  or,  if  it  should  not  be 
necessary  to  sell  that  tract  under  the  former  opinion  of  this 
Court  in  this  case,  then  he  would  be  entitled  to  a  decree  to 
the  tract  of  land  itseK  and  its  possession  with  the  timber 
standing  upon  it.  The  case  is  remanded  for  future  orders  of 
the  Court  below. 

Reversed. 


IN  RE  SHEPPARD'S  WILL. 

(Filed  March  12,  1901.) 

WILLS — Holograph — Evidence — Questions  for  Jury — The  Code,  Sec. 
21S6. 

Facts  in  this  case  held  sufficient  to  submit  to  the  jury  on  the 
question  whether  the  paper-writing  was  found  among  the 
'valuable  papers"  of  the  deceased. 

A  PAPER  purporting  to  be  the  last  will  and  testament  of 
Thomas  J.  Sheppard  was  Dropounded  for  probate  by  Wil- 
liam Sliaw  as  executor.  Caveat  was  entered  by  J.  E.  Smith- 
wick  and  others ;  heard  by  Judge  //.  R,  Starbuck  and  a  jury, 
at  December  Term,  1900,  of  Pitt  County  Superior  Court. 
From  a  judgment  for  the  caveator,  the  propounder  appealed. 

Skinner,  Whedhee,  and  B.  B.  Nicholson,  for  the  pro- 
pounder. 

Jarvis  &  Blow,  and  Gilliam  cC-  Gilliam,  for  the  caveators. 
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Clark,  J.  The  script  in  question  was  found  in  a  book 
in  which  the  deceased  kept  valuable  memoranda,  among  other 
things,  accounts  and  also  statements  of  the  amounts  of  money 
he  had  on  hand,  which  corresponded  exactly  with  the  amount 
found  and  with  the  several  packages  of  money  specifically  be- 
queathed in  the  will.  His  money  was  found  in  a  chest  in 
the  adjoining  room. 

It  was  admitted  that  the  book  was  found  in  his  bed,  under 
his  body,  the  day  he  died.     The  finder  placed  it  on  the 
bureau  at  the  head  of  the  bed ;  it  fell  behind  it  and  was  found 
a  week  later  on  the  floor  behind  the  bureau.     The  Court 
charged  the  jury  that  this  did  not  constitute  a  finding  "among 
the  valuable  papers  and  effects  of  the  deceased,  and  hence  the 
script  was  not  the  last  will  and  testament  of  said  Thomas  J. 
Sheppard."     The  propounders  excepted,   and  this  presents 
the  sole  question  for  our  determination.     We  think  there 
was  error,  and  that  the  evidence  should  have  been  submitted 
to  the  jury.     Simms  v.  Simms,  27  X.  C,  684;  Hill  v.  Bell, 
61  X.  C,  122  ;  Hughes  v.  Smith,  64  IST.  C,  493.     In  the  lat- 
ter case  it  is  said,  "The  requirements  of  the  statute  are  suffi- 
ciently complied  with  if  the  script  is  found  among  the  valu- 
able papers  and  effects,  under  such  circumstances  as  to  show 
that  the  deceased  regarded  it  as  a  valuable  paper,  and  desired 
it  to  take  effect  as  his  will.''     Here  the  script  was  written  in 
a  book  containing  valuable  papers,  the  memorandum  of  his 
moneys,  accounts,  etc.     It  had  been  kept  in  a  box  on  a  table 
in  his  reach,  which  contained  his  deeds  and  account  books, 
and  when  that  had  been  moved  out  three  weeks  before  his 
death,  he  had  caused  this  book  to  be  brought  back  to  him  and 
be  retained  it  in  his  immediate  possession,  in  the  bed  with 
bim,  and  it  was  found  under  his  bodv  at  his  death.     Cer- 
tainly  this  was  evidence  upon  which  the  jury  should  be  al- 
lowed to  find  whether  or  not  he  "regarded  it  as  a  valuable 
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paper  and  desired  it  to  take  effect  as  his  will,"  for  the  only  de- 
feet  suggested  is  as  to  the  place  where  it  was  found. 

In  Winstead  v.  Bowman,  68  N.  C,  170,  the  Court  criti- 
cised, if  it  does  not  overrule,  the  narrow  rule  which  had  been 
laid  down  in  Little  v.  Lodcman,  49  IST.  C,  494,  and  says, 
"The  phrase  'among  the  valuable  papers  and  effects'  can  not 
necessarily  and  without  exception  mean  'amon^  the  most 
valuable'  etc.  *  *  *  The  phrase  can  not  have  a  fixed 
and  unvarying  meaning  to  be  applied  under  all  circum- 
stances. It  can  only  mean  that  the  script  must  be  found 
among  such  papers  and  effects  as  show  that  the  deceased  con- 
sidered it  a  paper  of  value,  one  deliberately  made  and  to  be 
preserved  and  intended  to  have  effect  as  a  will.  This  would 
depend  greatly  upon  the  condition,  and  business,  and  habits 
of  the  deceased,  in  respect  to  keeping  valuable  papers." 

A  very  similar  case  is  Brown  v.  Eaton,  91  N.  C,  26,  in 
which  the  script  was  written  in  a  book  containing  accounts 
due  deceased  and  was  found  eight  months  after  his  decease  in 
a  bureau  drawer. 

In  Tennessee,  in  which  the  statute  is  our  act  of  1784  (now 
found  in  our  Code,  section  2136),  it  is  said  in  Tate  v,  Tate, 
30  Tenn.  (11  Humph.),  466,  "the  intention  of  the  statute 
is  that  it  shall  appear  to  be  a  will,  whose  existence  and  place 
of  deposit  were  known  to  the  testator,  and  that  he  had  it  in 
his  care  and  protection,  preserving  it  as  his  will."  In  Regan 
V.  Stanly,  79  Tenn.  (11  Lea),  316,  in  a  diary  was  found, 
imbedded  among  other  entries,  a  disposition  of  property, 
written  and  signed.  This  diary  was  found  among  his  books 
of  account,  and  the  will  therein  written  was  admitted  to  pro- 
bate. 

The  script  here  propounded  was  written  in  a  book  which 
itself  contained  valuable  papers.  The  testator's  conduct  as 
to  this  book,  his  calling  for  it  when  his  deeds  and  other  books 
of  account,  which  he  had  always  kept  by  him  in  reach,  were 
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moved  out  of  his  room  during  his  last  illness,  and  his  reten- 
tion of  it  in  his  immediate  custody  and  possession,  were  cir- 
cumstances which  the  propounders  were  entitled  to  have 
passed  upon  by  the  jury,  to  say  the  least, 
ifew  trial. 


HODGES  V.  LIPSCOMB. 
(Filed  March  26,  1901.) 

ESTATES — Wills— Sale  of  Contingent  Remainder. 

The  Courts  will  not  decree  a  sale  of  land  where  It  is  limited  in 
remainder  to  persons  not  in  esse. 

Action  by  Samuel  Hodges  and  wife  Minnie  D.  Hodges, 
Eliza  D.  Hodges,  Wiley  D.  Hodges^  Emily  N.  Hodges,  S.  W. 
Hodges,  Robert  G.  Hodges  and  Minnie  R.  Hodges  (the  last 
six  being  infants  and  appearing  by  their  next  friend,  Samuel 
Hodges),  E.  F.  McDaniel  and  wife  Bettie  E.  McDaniel, 
Paul  Sloeumb  and  wife  Minnie  C.  Slocumb,  Sarah  H. 
McDaniel,  Georgia  B.  McDaniel,  Bettie  McDaniel,  Madge 
ilcDaniel,  and  Albert  A.  Slocumb  (the  last  five  being  infants 
and  appearing  by  their  next  friend,  E.  F.  McDaniel),  plain- 
tiffs, against  James  Lipscomb,  Ernest  Deans,  Herbert  Roun- 
tree  and  James  B.  Rountree,  heard  by  Judge  A.  L.  Coble,  at 
February  Term,  1901,  of  Wilson  County  Superior  Court. 
From  judgment  ordering  a  sale  of  property,  the  defendants 
appealed. 

Vonnor  d'  Coimoi\  for  the  plaintiffs. 
Xo  counsel  for  the  defendants. 

Claek,  J.  When  one  closes  his  eyes  on  sublunary  scenes, 
and  from  his  cold  grasp  drops  the  things  for  which  he  has 
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'  toiled,  or  sinned,  he  has  no  natural  ripjht  to  direct  what  shall 
become  of  them  thereafter.  The  right  to  dispose  of  property 
by  will  is  purely  statutory,  as  Mr.  Blackstone  tells  us.  From 
the  Conquest  down  to  the  comparatively  recent  Statute  of 
Wills,  27  and  32  Henry  VIII,  the  power  to  dispose  of  realty 
by  will  did  not  exist  in  En^rland  (2  Bl.  Com.,  374).  This 
right  is  not  recognized,  or  recognized  only  to  a  limited  part  of 
the  estate,  in  France  and  many  other  countries.  As  it  is 
given  by  statute  it  may  be  modified  or  revoked  by  statute. 

Few  men  comparatively  can  manage  their  estates  to  the 
best  advantage  when  living.     When  one  undertakes  by  will 
to  tie  up  his  estate  and  confer  it  upon  contingent  remainders^ 
and  remainders  in  a  double  aspect,  and  upon  the  other  com^ 
plications  presented  in  the  case  before  us,  the  result  is  almost 
necessarily  detrimental  to  those  intended  to  be  benefited,  and 
calls  in  question  the  wisdom  of  the  statute  which  permits  a 
dead  hand  to  control  to  such  an  extent  the  devolution  of  prop- 
erty.    No  human  wisdom  can  foresee  the  condition  of  the 
beneficiaries  and  of  the  property  in  the  shifting  combination, 
of  events.     Circumstances  will  always  arise  which  inevitably 
will  make  desirable  a  change  of  investment  or  of  the  limita- 
tions.    But  as  long  as  the  law  remains  unchanged  by  stat- 
ute, the  Courts  can  not  change  it.     Desirable  as  is  the  relief 
here  sought,  the  law  is  so  well  settled  that  it  is  a  matter  of 
some  surprise  that  the  i>oint  could  be  again  submitted  to  tlie 
Courts.     The  abuses  arising  from  the  imrestricted  power  of 
a  testator  over  devised  estates  in  tying  them  up  caused  long 
years  ago  the  passage  of  the  "Thelusson"  act,  restricting  such 
power  of  future  control  to  ^^life,  or  lives  in  being  and  twenty- 
one  year  thereafter."     It  is  for  the  legislative  power,  not  for 
the  Courts,  to  consider  whether  that  act  should  not  be  ex- 
tended so  as  to  prevent  limitations  such  as  here  appear  and 
which  are  equally  against  public  policy  and  the  interest  of 
the  immediate  devisees. 


^\  C]  FEBRUARY  TERM,  1901.  59 


Hodges  v,  Lipscomb. 


In  the  present  case  the  testator  devised  one  piece  of  prop- 
erty to  his  adopted  daughter  Minnie  for  life  and  "at  her 
death  to  such  child  or  children  as  she  may  leave  surviving 
her,  and  if  any  of  said  children  shall  die,  leaving  issue,  prior 
to  the  death  of  said  Minnie,  in  that  event  such  issue  shall  rep- 
resent and  take  the  share  of  its  immediate  ancestor/'  An- 
other piece  of  realty  is  given  to  testator's  adopted  daughter 
Bettie  for  life,  with  remainders  over  in  the  same  terms  used 
above. 

Another  tract  is  given  to  Minnie  and  Bettie  "to  be  di- 
vided between  them  in  the  foDowing  proportions,  to-wit:  to 
^ie  said  Minnie  such  part  as  the  number  of  children  which 
she  may  have  living  at  my  death,  or  (sic)  bom  unto  her  there- 
after, as  hereinafter  provided,  shall  bear  to  the  whole  number 
of  children  which  she  and  the  said  Bettie  may  have  living  at 
my  death,  or  born  unto  her,  as  herein  provided,  shall  bear  to 
the  whole  nximber  of  children  which  she  and  the  said  Minnie 
shall  have  living  at  my  death,  or  born  unto  them  thereafter. 

"If  either  the  said  Minnie  or  the  said  Bettie  shall  after 
my  death  have  bom  unto  them  any  child  or  children,  then 
and  in  that  event  I  wish  and  direct  the  portions  hereinbefore 
given  to  them  to  be  so  changed  that  the  same  may  and  shall 
conform  to  the  principle  of  division  hereinbefore  set  forth ; 
that  is  to  say,  that  the  said  after-born  child  or  children  shall 
be  counted  and  provided  for  in  the  same  manner  as  if  living 
at  the  time  of  my  death,  my  purpose  and  intention  being  to 
make  the  number  of  children  the  said  devisees  may  have  the 
basis  of  the  division  of  my  estate  between  them.  The  said 
devisee  shall  have  and  take  tlie  said  plantation,  in  the  propor- 
tion hereinbefore  set  forth,  for  and  during  their  natural  lives 
and  the  life  of  each  of  them,  and  upon  their  death,  or  the 
death  of  either  of  them,  the  share  or  portion  given  to  the  one 
so  dying  shall  pass  to  and  vest  in  the  child  or  children  which 
may  survive  her  and  the  issue  of  such  child  or  children  as 
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may  die  during  the  lifetime  of  the  said  mother,  such  issue 
representing  and  taking  the  portion  of  its  immediate  ancestor 
in  the  same  proportion  as  such  ancestor  would  have  done  if 
surviving  the  mother." 

By  the  residuary  clause  the  residue  is  left  to  Minnie  and 
Bettie  ^'in  the  same  proportion  and  subject  to  the  same  limita- 
tions" as  the  tract  of  land  last  above  mentioned.  The  testa- 
tor then  says :  ^*If,  however,  the  said  Minnie  or  the  said  Bet- 
tie  shall  die  leaving  no  child  or  children  living  at  her  death, 
nor  the  issue  of  any  child  or  children,  then  and  in  that  event 
the  portion  or  shares  given  her  in  severalty  in  this  will  shall 
pass  to  and  vest  in  the  survivor,  in  the  same  manner  and  sub- 
ject to  the  same  limitations  as  herein  set  forth  in  respect  to 
the  original  share  or  portion.  If  both  the  said  Minnie  and 
the  said  Bettie  shall  die  leaving  no  child  or  children,  nor  the 
issue  of  any  child  or  children,  living  at  their  death,  or  the 
death  of  the  survivor,  then  and  in  that  event,  I  direct  that  my 
entire  estate  shall  be  divided  equally  between  my  heirs-at-law 
and  distributees  and  the  heirs-at-law  and  distributees  of  the 
said  Minnie  and  Bettie,  claiming  and  entitled  through  their 
mother.  In  making  such  partition  my  executors  shall  be 
guided  and  controlled  by  the  canons  of  descent  and  the  statute 
of  distribution  in  force  in  Xorth  Carolina." 

Both  Minnie  and  Bettie  are  living,  one  aged  45  years  and 
the  other  43.  The  complaint  avers,  as  we  may  well  believe, 
that  their  interest  and  that  of  their  living  children,  all  of 
whom  are  minors,  except  one,  would  be  enhanced  by  a  sale 
of  portions  of  tlie  real  property  and  its  conveyance  to  the 
purcliasers  ^'free  from  the  limitations  set  out  in  the  will"  and 
the  investment  of  the  proceeds  in  buildings  on  the  other 
realty,  subject  to  the  approval  of  the  Court. 

The  complaint  further  avers,  as  we  may  well  believe  also, 
that  in  consequence  of  above  limitations  parties  refuse  to  pur- 
chase, fearing  that  they  can  not  get  a  good  title. 
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The  complaint  avers  that  ^^the  defendants  will  be  the  heirs- 
at-law  and  distributees  of  said  Minnie  and  Bettie  in  the 
event  of  their  death  without  issue,  or  the  issue  of  such  issue." 
It  is  difficult  to  see  how  tliat  can  be  averred.  It  is  true  they 
might  be  the  heirs-at-law  and  distributees  if  Minnie  and  Bet- 
tie  should  die  now  without  issue,  but  it  is  impossible  to  say 
who  would  be  their  heirs-at-law  and  distributees  when  thev 
shall  die,  if  thev  shall  then  leave  no  issue — ^the  contingency 
named  in  the  will. 

Besides,  the  testator's  heirs-at-law  and  distributees  who  are 
to  share  with  the  heirs-at-law  and  distributees  of  Minnie  and 
Bettie,  in  event  of  their  decease  without  issue,  are  not  even 
named  as  defendants,  and  of  course  who  thev  would  be  when 
that  contingency  might  happen  could  not  now  be  known. 

The  confidence  of  testators  who  thus  think  they  can  wisely 
control  the  management  and  descent  of  their  property  un- 
counted years  after  they  have  gone  hence  is  not  less  astonish- 
ing than  their  willingness  to  entrust  to  the  wisdom  of  grand- 
children, or  gpeat-g:panKlchildren,  or  conjtingent  and  s-till  more 
remote  and  utterly  unknown  remaindermen,  an  untrammelled 
ownership  of  the  property  which  they  are  unwilling  to  be- 
stow upon  their  own  children. 

But  as  such  latitude  is  allowed,  we  must  take  the  law  as  we 
find  it  written. 

In  Watsoti  V,  Waison,  56  X.  C,  400,  where  the  devise  was 
to  "testator's  son  for  life,  then  to  such  children  as  might  be 
living  at  his  death  and  the  issue  of  such  as  might  have  died 
leaving  issue,  and  if  the  testator's  son  should  die  without  leav- 
ing issue  living  at  his  death  then  to  certain  persons"  (named 
in  the  will),  it  was  held  that  the  Court  could  not  sell  the  prop- 
erty on  petition  of  the  son  though  he  was  young  and  unmar- 
ried and  all  the  persons  named  in  the  will  as  contingent  re- 
maindermen except  one  had  released  to  the  son — all  of  them 
being  parties  defendant  and  the  testator's  son  being  plaintiff. 
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The  reason  given  is  that  where  the  contingency  is  limited  to 
a  person  not  in  esse  the  Court  can  not  decree  a  sale.  To  same 
effect  Watson  v.  Dodd,  68  N.  C,  528;  S.  C,  72  K  C,  240. 
A  contingent  remainder  can  not  be  sold  imder  execution 
(Bristol  V.  Hallyhurton,  93  i^.  C,  384),  and  of  course  it  can 
not  be  sold  by  order  of  Court  when  the  contins^ency  has  not 
yet  happened  which  shall  determine  who  the  remaindermen 
are,  as  the  heirs-at-law  and  distributees  of  testator  and  of 
Minnie  and  Bettie  at  the  time  when  they  may  happen  to  die 
leaving  no  issue. 

In  Ex  Parte  Dodd,  62  Iff.  C,  97,  it  was  held  that  where 
any  members  of  a  class  to  whom  an  executory  devise  is  lim- 
ited are  in  esse  the  Court  may  order,  in  a  proper  case,  a  sale 
of  the  devised  land,  otherwise  when  no  such  members  are  e« 
esse.  This  has  been  well  settled  ever  since.  Irvin  v.  Clark, 
98  X.  C,  445. 

In  Williams  v,  Uassell,  74  X.  C,  434,  affirming  S.  C, 
73  X.  C,  174,  it  is  held  that  under  a  devise  to  "A,  B  and  C 
for  life,  with  remainder  to  such  of  their  children  as  should 
be  living  at  their  death,"the  land  could  not  be  sold  for  parti- 
tion though  one  of  the  life  tenants  had  died  leaving  two  chil- 
dren, because  though  these  two  remaindermen  were  known 
the  others  were  not  vet  ascertained  and  the  land  "can  not  be 
sold  in  any  way  or  by  any  person"  till  they  are.  This  case 
has  been  cit«d  and  approved  in  many  cases  which  can  be 
readily  found  upon  turning  to  Mr.  Monroe's  valuable  table 
of  **Marginal  Annotations."  In  that  case  the  (^ourt  calls 
attention  to  the  distinction  between  a  limitation  over  "to  the 
children  of  the  life  tenant"  in  which  event  the  class  being 
kn  >wn  the  land  can  be  sold  upon  proper  proceedings  (for  the 
children  then  born  represent  those  thereafter)  and  a  devise 
(like  this)  to  "such  children  as  shall  be  living  at  death  of  life 
tenant." 

There  are  several  other  complications  in  the  case  at  bar, 
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among  them  the  devise  "to  such  children  as  may  then  be  liv- 
ing or  bom  thereafter/'  Among  many  cases  on  same  line, 
Justice  V.  Guion,  76  N.  C,  442 ;  Miller  Ex  Parte,  90  'N.  C, 
6:35;  Overman  v,  SimntSj  96  N.  C,  451;  Young  v.  Young, 
97  X.  C,  132 ;  Irvin  v.  Clark,  98  N.  C,  at  page  445 ;  Ayd- 
l(tt  v.  Pendleton,  111  N.  C,  28;  Whitesides  t\  Cooper,  115 
X.  C,  570;  Smith  v.  Smith,  118  N.  C,  735. 

If  the  Courts  possessed  the  power  it  would  doubtless  be  to 
the  interest  of  the  parties  to  order  the  sale  here  asked  for. 
The  act  of  1748,  ch.  204  (now  Code,  1325),  converted  by  one 
stroke  of  the  legislative  pen  estates  tail  into  fee  simple,  and 
a  similar  act  placing  settlements  of  the  kind  before  us, 
wliether  made  by  deed  or  will,  in  the  power  of  the  Courts,  or 
else  cutting  off  the  remainders  beyond  the  first  takers  after 
the  life  tenant  might  commend  itself  to  the  law-making 
I)ower,  by  reason  of  the  public  policy  to  disincumber  and  un- 
fetter the  disposal  and  transfer  of  realty.  But  the  Courts 
had  no  power  to  convert  estates  tail  into  fee  simple,  and  they 
have  not  the  power  to  do  what  is  here  asked  by  the  plaintiffs. 

Judgment  reversed  and 

Action  dismissed. 
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STRAUSE  V.  INSURANCE  CO. 
(Filed  March  26.  1901.) 

1.  INSURANCE — Title  to  Property  Insured. 

The  purchaser  of  property  on  credit,  the  vendor  retaining  no 
lien  thereon,  has  an  insurable  interest  therein. 

2.  INSURANCE— C7«e  of  Property  Contrary  to  Policy. 

An  insurance  agent  may  issue  a  permit  to  operate  a  mill  at 
night,  though  the  policy  prohibits  operation  of  the  mill  at 
that  time. 

3.  ll^SVRANCE— Adjusting  Loss— Waiver. 

An  adjuster  of  an  insurance  company  may,  by  his  acts  or  dec- 
larations, waive  a  requirement  as  to  proof  of  loss,  especially 
as  to  time. 

4.  PLEADING — Filing  Replication  after  Verdict. 

It  is  descretionary  with  the  Court  to  permit  a  replication  to 
be  filed  after  verdict. 

Action  by  X.  P.  Strause  and  H.  P.  Strause,  trading  as 
Strause  Bros.,  against  The  Palatine  Insurance  Company, 
heard  by  Judge  H.  R.  Starhuck  and  a  jury,  at  Decepiber 
Term,  11)00,  of  Pitt  County  Superior  Court.  From  a  judg- 
ment for  plaintiff,  the  defendant  appealed. 

Fleming  &  Moore,  and  Skinner  d'  Whedber,  for  the  plain- 
tiff. 

Burwell,  Walker  &  Cansler,  Jarvis  &  Blow,  Shepherd  <& 
Shepherd,  for  the  defendant. 

Clark,  J.  This  is  an  action  upon  a  policy  of  fire  insur- 
ance, the  property  therein  insured  having  been  destroyed  by 
fire.     The  defendant's  brief  relies  upon  three  grounds. 

1.  That  the  interest  of  the  insured  in  the  property  is  not 
trulv  stated  therein,  and  that  it  was  not  unconditional  and 
sole  ownership. 
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2.  That  the  manufacturing  establishment  therein  insured 
was  ojx^rated  at  night  contrary  to  the  provisions  of  the  policy. 

3.  That  i)laintiffs  did  not  file  proofs  of  loss  as  required  by 
the  policy. 

As  to  the  first  ground,  the  plaintiffs  had  bought  the  prop- 
erty on  credit  and  on  trial,  but  the  vendor  retained  no  lien  on 
it,  and  the  plaintiff  testified  that  he  fully  and  accurately  de- 
scribed his  interest  in  the  property  to  the  defendant's  agent 
who  took  down  the  description  of  the  property,  filled  up  the 
blanks  in  the  policy,  countersigned  and  issued  the  same.  This 
was  left  to  the  jury.  In  such  case  ^Hhe  agent  is  the  alter  ego 
of  the  company  and  his  knowledge  is  the  knowledge  of  the 
company."  Grubbs  v.  Ins.  Co.,  125  N.  C,  395 ;  Bergeron  v. 
Ins  .  Co.,  Ill  N.  C,  45,  and  cases  there  quoted  from  N.  C. 
Reports. 

The  plaintiff  had  an  insurable  interest,  13  A.  and  E.  (2nd 
Ed.),  144,  145,  178,  179,  and  cases  cited.  The  knowledge 
by  the  agent  of  the  facts  at  the  time  he  issued  the  policy 
and  taking  plaintiff's  money  for  insurance,  estops  the  com- 
pany, after  the  loss,  to  set  up  as  a  defence  that  the  insured 
"did  not  have  the  sole  and  unconditional  ownership  required 
by  the  policy."  Hamilton  v.  Ins.  Co.,  22  L.  R.  A.,  527 ; 
Creed  v.  London,  23  L.  R.  A.,  177 ;  Forward  v.  Ins.  Co.,  25 
L.  R.  A.,  637;  Bowling  v.  Ins.  Co.,  31  L.  R.  A.,  112;  Ins. 
Co.  V.  Fuller,  40  L.  R.  A.,  408 ;  Carpenter  v.  Ins.  Co.,  135 
N.  Y.,  298. 

As  to  the  second  ground,  it  is  true  that  operating  the  mill 
at  night  would  be  a  substantial  violation  of  the  terms  of  the 
policy,  AJspaugh  v.  Ins.  Co.,  121  X.  C,  290.,  but  here  the 
agent  was  notified  and  night  permits  to  operate  mill  were 
obtained  from  the  agent.  The  fire  occurred  more  than  three 
months  thereafter  and  was  in  nowise  traceable,  so  far  as  the 
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evidence  shows,   to  the  working  at  night,  which  had   long 
ceased. 

3.  As  to  the  last  ground  of  objection,  the  adjuster  of  de- 
fendant company  a  week  after  the  fire  said  to  plaintiff  that 
tlie  property  was  a  total  loss;  that  he  w^as  going  off;  that 
phiintiff  need  not  telegraph,  but  the  following  week  he  wonld 
nuike  up  proof  of  loss  and  send  them  in  to  the  company. 

It  is  well  settled  that  the  adjuster  of  the  insurance  com- 
pany may  by  his  acts  or  declarations  waive  the  requirements 
as  to  proofs  of  loss,  especially  as  to  time.  Dihbrell  v.  Ins, 
Co.,  110  N.  C,  193 ;  Horton  v.  Ins  Co.,  122  K  C,  504;  Lit- 
(Ir  V.  his.  Co.,  123  Mass.,  380;  Perry  v.  Ins.  Co.,  11  Fed. 
Rep.,  482;  13  Am.  and  Eng.  Enc.  (2nd  Ed.),  360,  note  6, 

The  "non-waiver"  clause  does  not  extend  to  conditions  to 
be  performed  after  the  loss.     Dibbrell  v.  Ins.  Co.,  supra. 

The  Court  had  the  discretionary  power  to  permit  plaintiff 
to  file  replication  after  verdict.  Clark's  Code,  sec.  273  (3rd 
Ed.),  and  cases  cited.  In  the  present  case  "the  Court  in- 
ijuired  of  defendant's  counsel  whether,  if  this  reply  had  been 
filed  before  the  trial,  they  would  have  conducted  the  case 
otherwise  than  as  they  had  done,  and  offered  for  that  cause 
to  set  aside  the  verdict  and  judgment  and  to  grant  a  continu- 
ance if  desired.  The  counsel  informed  the  Court  that  they 
would  not  have  offered  other  evidence,  and  did  not  desire  ver- 
dict and  judgment  set  aside  on  account  of  permission  to  file 
reply,  but  stood  upon  their  exceptions  taken  during  the  trial 
and  exception  to  said  permission." 

No  error. 
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HOLT  V.  JOHNSON. 

(Filed  March  26,  1901. 

REFERENCES  —  Referee  —  Report  —  Review    "by    Superior    Court 
Judge. 

In  passing  upon  the  report  of  a  referee,  the  Judge  of  the  Supe- 
rior wOurt  must  review  the  findings  of  the  referee. 

Action  by  T.  B.  Holt,  as  executor  of  N.  G.  Burns,  against 
Barney  Johnson  and  F.  M.  Johnson,  heard  by  Judge  W.  S, 
OB,  Robinson,  at  October  Term,  1900,  of  Wake  County 
Siij)erior  Court.  From  a  judgment  for  plaintiff,  the  defend- 
ant appealed. 

//.  E.  Norris,  for  the  nlaintiff. 
ir.  J.  Peeve,  for  tJie  defendants. 

Cook,  J.  The  trial  of  this  action  was  by  a  referee  under 
a  consent  order.  Upon  the  hearing,  the  testimony  of  several 
witnesses  offered  by  defendants  was  excluded  upon  objection 
by  plaintiff,  to  which  defendants  excepted.  The  report  of 
the  referee  was  duly  made  to  the  Superior  Court.  Upon  the 
hearing  and  argument  of  counsel  his  Honor  "refused  to  con- 
sider the  evidence  offered  by  defendants,  it  being  all  the  evi- 
dence contained  in  the  report  of  the  referee,"  and  overruled 
all  of  the  exceptions  and  confirmed  the  report  in  all  respects, 
to  which  defendants  excepted. 

The  first  question,  then,  presented  for  the  consideration  of 
this  Court  is  that  raised  by  the  exception  taken  by  defendant 
to  the  "judgment  and  ruling  of  his  Honor  upon  the  evidence 
of  defendants  contained  therein,"  which  ruling  is  as  follows : 
"After  hearing  argument  of  counsel  upon  paid  exceptions, 
and  the  Court  refusing  to  consider  the  evidence  offered  by 
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defendants,  it  being  all  the  evidence  contained  in  the  report 
of  the  referee,  the  same  are  overruled  and  the  report  of  S.  F. 
Mordecai,  referee  herein,  is  herebv  in  all  respects  confirmed, 
except  wherein  it  allowed  the  excluded  evidence." 

We  deem  it  unnecessary  to  review  the  mode  of  trial  by  ref- 
erees further  than  to  refer  to  Oreen  v.  Casilebury,  70  N".  C, 
24;  Vaughan  v.  Lewellen,  94  N.  C,  472;  Battle  v.  Mayo, 
120  N.  C,  413,  and  cases  there  cited.  The  rule  is  clearly 
stated  that  the  Judge  of  the  Superior  Court  will  review  the 
findings  of  the  referee,  and  his  findings  upon  the  facts  will 
be  conclusive.  At  the  hearing  of  this  case  the  Judge  failed 
to  review  the  findings  of  fact.  He  positively  refuaed  to  con- 
sider the  evidence — the  basis  of  the  finding. 

In  concluding  his  report  the  referee  says :  "The  burden  be- 
ing upon  the  defendant  to  prove  the  alleged  agreement  to  re- 
duce the  rate  of  interest  from  that  fixed  bv  the  bond  and 
mortgage,  the  evidence  on  his  behalf  fails  to  satisfy  me  as  to 
the  affirmative  of  that  issue.  Sitting  as  a  juror  I  can  not  say 
I  believe  such  to  be  the  fact,  and  consequently  I  can  not  find 
such  to  be  the  fact.  While  there  is  some  evidence — ^to  mv 
mind  there  is  no  satisfactory  evidence  to  overcome  the  solemn 
agreement  of  the  parties." 

Xow,  then,  this  finding  being  in  the  nature  of  a  special 
verdict,  it  was  the  duty  of  the  Judge  to  have  acquainted  him- 
self fully  with  the  evidence  upon  which  it  was  found.  The 
testimony  of  all  the  witnesses  is  required  by  statute  to  be  re- 
duced to  writing  by  the  referee  and  signed  by  them  and  filed 
as  a  part  of  the  record  (which  was  done  in  this  case)  for  no 
other  purpose  than  to  be  considered  by  the  Judge  in  passing 
upon  the  findings  of  the  referee. 

It  may  or  may  not  have  been  that  the  Judge  would  have  set 
aside  the  finding  of  fact,  as  being  against  the  weight  of  evi- 
dence (as  he  might  have  done  in  case  of  a  verdict  by  jury), 
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had  he  considered  the  evidence.  While  in  reviewing  the  re- 
port made  under  a  consent  order  the  Court  has  no  power  to 
change  or  modify  the  facts  as  found,  yet  it  is  his  duty  to  con- 
sidrr  the  evidence  upon  which  they  were  found,  to  the  end 
that  he  may  act  intelligently  in  confirming,  modifying  or  set- 
ting it  aside.  As  there  was  error  in  his  Honor's  refusal  to 
consider  the  evidence  at  all,  we  do  not  now  pass  upon  the 
other  exceptions  of  defendant.  So  this  action  is  remanded  to 
the  Court  below  to  the  end  that  it  be  fully  reviewed  and 
passed  upon. 
Error. 


WHBEDON  V.  AMERICAN  BONDING  AND  TRUST  CO. 

(Filed  March  26,  1901.) 

DAMAGES — L'ontracta — Default — Penalty. 

Where  a  sum  specified  in  a  contract  as  "liquidated  damages"  is 
disproportionate  to  actual  damages,  such  damages  should  be 
treated  as  a  penalty  and  only  actual  damages  can  be  re- 
coverea. 

Action  by  L.  A.  Whoedon  against  tibe  Amori>c!an  Bonding 
and  Trust  Company,  heard  by  Judge  George  A.  Brown,  at 
April  Term,  1900,  of  Xkw  Hanover  County  Superior 
Court.  From  a  judgment  for  the  plaintiflF,  the  defendant 
appealed. 

fkllamy  &  Peschau,  for  the  plaintiff. 
Iredell  Meares,  for  the  defendant. 

^LAEK,  J.  This  is  an  action  upon  a  building  contract 
upon  the  following  provision  in  the  contract,  that  the  con- 
tractor should  wholly  finish  said  work  by  10th  October,  1899, 
"and  in  default  thereof  the  contractor  shall  pay  the  owner 
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ten  dollars  for  every  day  thereafter  that  the  said  work  shall 
remain  unfinished,  as  and  for  liquidated  damages."  It  is 
admitted  that  the  work  was  not  completed  by  10th  October. 
The  plaintiff  on  12th  October  notified  the  defendant  that  the 
time  had  expired  and  that  he  would  take  the  work  and  com- 
plete it  unless  the  defendant  desired  to  do  so,  who  replied  that 
it  would  not  complete  the  building,  and  for  the  plaintiff  to 
go  ahead  and  do  so.  He  got  an  architect,  who  completed  the 
work  as  soon  as  possible,  which  was  February  1st  following. 
The  plaintiff  paid  the  architect  out  of  balance  due  on  contract 
price,  leaving  a  small  balance  in  his  hands,  but  against  this 
parties  who  have  furnished  material,  labor  and  supplies  to 
the  contractor  have  served  notice  on  the  owner  for  the  same, 
aggregating  far  more  than  the  said  balance  due  contractor. 

This  is  an  action  for  the  ten  dollars  per  day  default  from 
October  10,  1899,  till  February  1,  1900,  but  the  contractor 
being  insolvent,  the  plaintiff  limits  his  demands  to  six  hun- 
dred dollars,  the  amount  of  the  bond  in  which  the  defendant 
became  surety  to  the  plaintiff  for  the  execution  by  the  eon- 
tractor  of  the  stipulations  in  aforesaid  contract. 

The  contract  price  for  the  buildinfi:  was  $1,600.  The  de- 
fendant contends  that  the  sum  of  $10  per  day  is  in  truth  a 
penalty  to  be  relieved  against,  that  only  actual  damages 
should  be  recovered,  and  that  the  onlv  element  of  actual  dam- 
ages shown  is  that  the  rental  value  of  the  house  was  $30  per 
month,  even  after  it  had  been  made  to  cost  $3,000  by  addi- 
tions outside  the  contract.  The  plaintiff  contends  that  the 
stipulation  of  $10  per  day  "as  liquidated  damages"  takes 
it  out  of  the  power  of  the  Court  to  treat  the  specified  amount 
as  a  penalty,  and  to  reduce  it  to  actual  damages.  The 
Judge  below  held  with  plaintiff,  and  rendered  judgment  for 
six  hundred  dollars. 

In  an  action  on  a  penal  bond  for  the  performance  of  a  con- 
tract, equity  always  interposes  to  relieve,  and  the  measure  of 
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damages  is  compensation  for  actual  loss,  not  exceeding  the 
penalty  named.  As  there  is  often  difficulty  in  ascertaining 
the  amount  of  actual  damages  the  custom  has  sprung  up  of 
stipulating  for  a  certain  sum  "as  liquidated  damages."  When 
such  sum  is  not  plainly  and  clearly  so  excessive  as  to  be  in 
fact  a  penalty  the  Courts  will  abide  by  the  stipulation  of  the 
parties  as  the  correct  measure  of  damages.  But  the  use  of 
the  phrase  '^as  liquidated  damaeres"  does  not  have  that  effect, 
when  the  sum  stated  is  in  reality  a  penalty. 

While  the  cases  are  somewhat  conflicting,  we  think  the  true 
rule  is  stated  in  the  following:  ^'The  fact  that  the  parties 
use  the  words  ^liquidated  damages'  is  not  conclusive.  The 
Court  will  endeavor  to  ascertain  the  true  intention  of  the  par- 
ties and  if  the  sum  fixed  by  the  contract  is  in  fact  a  penalty 
the  measure  of  damages  is  the  actual  loss."  Ilennessv  v, 
Metzger,  152  111.,  505;  Sedgwick  on  Dam.  (8th  Ed.),  582, 
584^. 

*'When  the  sum  spwified  in  the  contract  as  'liquidated 
damages'  is  dispro})ortionate  to  the  presumed  or  probable 
damage  or  to  a  readily  ascertainable  loss,  the  Courts  will  treat 
it  as  a  penalty  and  will  relieve  on  the  principle  that  the  pre- 
cise sum  was  not  of  the  essence  of  the  contract,  but  was  in 
the  nature  of  security  for  performance."  Ward  v.  Building 
Co,,  125  N.  C,  230;  Thoroughgood  v.  Walker,  47  N.  C,  at 
page  19 ;  Barrage  v.  Crump,  48  X.  C,  330 ;  Lindsay  v, 
Ani'sly.  28  X.  C,  186. 

Here  the  contract  price  of  the  building  was  $1,600.  A 
stipulation  of  $10  for  eacli  day's  delay  to  complete  it  after 
the  time  specified  in  tlie  contract  is  palpably  a  penalty,  how- 
ever styled  in  the  contract.  The  only  damage  really  shown 
is  the  rental,  and  ])ossibly  the  discomfort  of  not  occupying 
one's  owTi  home.  Such  rent  and  discomfort  fall  far  short  of 
$10  per  day,  or  even  the  $600  allowed  for  a  delay  from  10th 
October  to  February  1st,  when  the  evidence  shows  that  the 
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rental  value  of  a  $3,000  house  (nearly  double  the  value)  is 
$30  per  month  or  $1  per  day. 

The  judgment  must  be  set  aside  and  a  new  trial  ordered, 
that  actual  damages  by  the  delay  to  complete  the  building  at 
the  specified  date  shall  be  ascertained  and  judgment  awarded 
therefor. 

Error. 


HUTCnINS  v.  BANK. 

(Filed  March  26,  1901.) 

BANKS  AND  BANKING — National  Banks — Chiaranty— -Ultra  Vires. 

A  contract  of  guaranty  by  a  national  bank  can  not  be  avoided  on 
the  ground  of  ultra  vires. 

Action  by  J.  W.  Hutchins  against  The  Planters  National 
Bank  of  Richmond,  heard  bv  Judge  W.  B.  Council,  at  Janu- 
ary Term,  1901,  of  Durifam  Countv  Superior  Court.  From 
a  judgment  sustaining  demurrer  of  defendant,  the  plaintiff 
appealed. 

Boone,  Bryant  &  Biggs,  for  the  plaintiff. 
Manning  &  Fonshce,  for  the  defendant. 

Clark^  J.  The  defendant  demurred  on  the  ground  that 
"being  a  National  Bank,  it  had  no  power  under  the  National 
Banking  Act  creating  it  to  guaranty  the  debt  sued  upon." 

The  Judge  sustiained  the  demurrer  and  di^^missed  the  ac- 
tion. The  plaintiff's  apii>eal  preseoits  on'ly  the  oorrcctne^s  of 
tJiat  rilling  for  review. 

The  allegation  in  the  complaint,  which  is  admitted  by  the 
demurrer,  is  that  the  defendant,  by  letter,  agreed  that  a  draft 
drawn  by  j)laintiff,  not  to  exceed  $300,  upon  Clialkley  &  Co. 
for  hides  to  be  shipped  them  by  plaintiff  should  be  paid,  and 
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that  in  consideration  of  that  ^arantee  the  plaintiif  shipped 
the  hides  to  Chalkley  &  Co.,  but  "defendant  failed  and  re- 
fused to  pay  the  draft  as  it  had  contracted  and  agreed  to  do, 
and  the  same  was  protested  for  non-payment,"  etc. 

The  N'ational  Banking  Act  contains  no  prohibition  against 
such  banks  guaranteeing  paper,  but  it  is  contended  that  the 
terras  of  the  statute  do  not  authorize  a  National  bank  to  make 
a  contract  of  guarantee.  In  Peoples  Bank  v.  National 
Bank,  101  U.  S.,  181,  183,  it  is  said  "A  guaranty  is  a  less 
onerous  and  stringent  contract  than  that  created  by  endorse- 
ment. We  see  no  reason  to  doubt  that,  under  the  circum- 
stances of  this  case,  it  was  competent  for  the  defendant  to 
give  the  guaranty  here  in  question.  It  is  to  be  presumed  that 
the  rice-president  had  rightfully  the  power  he  assumed  to  ex- 
ercise, and  the  defendant  is  estopped  to  deny  it.  Where  one 
of  two  innocent  parties  must  suffer  by  the  wrongful  act  of 
a  third,  he  who  gave  the  power  to  do  the  wrong  must  bear  the 
burden  of  the  consequences." 

In  Railroad  v.  McCarthy,  96  U.  S.,  258,  267,  it  is  said, 
"The  doctrine  of  ultra  vires,  when  invoked  for  or  against  a 
corporation,  should  not  be  allowed  to  prevail  where  it  would 
defeat  the  ends  of  justice  or  work  a  legal  wrong,''  citing  sev- 
eral cases.  And  in  Board  of  Agriculture  v.  R.  /?..  47  Ind., 
407,  "Although  there  may  be  a  defect  of  power  in  the  corpo- 
ration to  make  a  contract,  yet,  if  a  contract  made  bv  it  is  not 
in  violation  of  its  charter,  or  of  any  statute  prohibiting  it, 
and  the  corporation  has,  by  its  promise,  induced  a  party  re- 
iving on  the  promise,  and  in  execution  of  the  contract,  to  ex- 
pend money  and  perform  his  part  thereof,  the  corporation  is 
liable  on  the  contract."  In  R.  R.  v.  Trans,  Co.,  83  Pa.  St., 
160,  ^^Where  a  corporation  has  entered  into  a  contract  which 
has  been  fully  executed  on  the  other  part  and  nothins:  remains 
for  it  to  do  but  to  pay  the  consideration  promised,  it  will  not 
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be  allowed  to  .set  np  the  plea  of  ultra  vires/'  To  same  pur- 
port 5  Thoiiip.  Corp.,  sec.  6024,  and  cases  there  cited. 

^^Even  if  a  contract  is  ultra  vires,  yet  if  it  is  not  illegal 
the  defendant  is  estopped  from  setting  np  that  defence,  as 
it  would  be  fraud  on  the  plaintiff  to  allow  this  to  be  done,  lie 
having  entered  into  the  transaction  relying  upon  said  con- 
tract." Bushnell  r.  Banl\  17  X.  Y.,  378;  Whitney  Arms  Co. 
V.  Barlow,  63  N.  Y.,  62 ;  Waterman  Corp.,  604,  and  indeed 
the  authorities  and  the  text-writers  seem  fairlv  uniform  to 

t 

this  purport.  The  case  strongly  relied  on  to  the  contrary  is 
Bow  en  v.  Bank,  04  Fed.  Rep.,  025,  but  there  the  learned 
Judge  stresses  the  fact  that  in  that  case  the  plaintiff  (unlike 
the  present)  'iiad  notice  that  there  were  no  funds  in  the  bank 
to  meet  the  checks  and  that  he  knew^  that  the  contract  was  one 
of  guaranty  pure  and  simple."  It  may  be  doubted  if  the  lat- 
ter case  could  be  sustained  on  review,  but  it  is  very  different 
from  this. 

Here  if  it  be  conceded  that  the  guaranty  was  ultra  vires  it 
was  not  expressly  prohibited  nor  illegal,  the  plaintiff  acted  on 
it  and  relying  on  it  he  parted  with  his  property  and  shipped 
the  hides.  The  defendant  is  estopped  on  both  reason  and 
precedent  to  aver  that  it  was  not  empowered  to  give  the  guar- 
antee. It  does  not  lie  in  the  defendant's  mouth  to  say  that  it 
had  no  autliority  to  do  what  it  did,  after  the  plaintiff  has 
shipped  his  hides  relying  u]M)n  tlie  defenc hint's  promise  that 
the  draft  should  be  ])aid. 

In  the  preface  of  4th  Ed.  of  (^ook  on  Corporations,  it  is 
W€41  said  :  **The  doctrine  of  ultra  vins  is  disappearing.  The 
old  tlieory  that  a  corporate  act  beyond  the  express  and  im- 
plicit corporat(»  ])owers  was  illegal  and  not  enforceable,  no 
matter  whether  actual  injury  had  been  done  or  not,  has  given 
way  to  the  practical  view  that  the  parties  to  a  contract  which 
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has  been  wholly  or  partially  executed  will  not  be  allowed  to 
say  it  was  ultra  vires  of  the  corporation." 

The  judgment  sustaining  the  demurrer  is 

Reversed. 


LYON   V.   BANK. 
.      (Filed  March  26,  1901.) 
1.  WILLS — Construction — "Personal  Representatives. 


»» 


The  words  "personal  representatives,"  as  used  in  the  will  in 
this  case,  mean  the  executor  or  administrator,  not  the  next 
of  kin. 

2.  WILLS — Right  to  Devise — Beneficiary. 

Where  interest  on  money  is  bequeathed,  the  principal  to  be  paid 
to  the  personal  representative  of  the  beneficiary  at  her 
death,  said  beneficiary  may  dispose  of  the  same  by  will. 

A(^Ti0N  by  Robert  E.  Lyon  against  The  Fidelity  Bank,  as 
executor  and  trustee  of  R.  B.  Lyon  and  William  O'Rouke, 
heard  by  Judge  W.  B.  Council,  at  February  Term,  1901,  of 
Durham  County  Superior  Court.  From  judgment  for  de- 
fendant, the  plaintiff  appealed. 

Boonr,  Bryant  &  Biggs,  and  Graham  &  Graham,  for  the 
plaintiffs. 

Wimton  &  Fuller,  for  the  defendant. 

Clark,  J.  By  the  fifth  clause  of  the  will  of  Mrs.  Marv  E. 
Lyon,  she  bequeathed  and  devised  the  bulk  of  her  estate,  to  be 
divided  in  equal  shares,  to  her  husband  and  children,  the  di- 
vision to  be  made  bv  her  executors.  At  the  end  of  this  clause 
she  adds:  "But  after  ascertaining  and  allotting  the  share  of 
each  beneficiary  under  this  item,  thev  shall  retain  out  of  the 
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share  of  each  child,  or  issue  of  a  dead  child,  one-tenth  part 
thereof,  which  part  so  renLaining  may  be  held  in  specie  or  con- 
verted into  money  at  the  election  of  said  executors,  and  in- 
vested for  the  benefit  of  such  beneficiary,  to  whom  all  the 
interest  accruing  thereon  shall  be  paid  so  loner  as  said  bene- 
ficiary lives ;  and  as  each  beneficiary  dies,  his  or  her  retained 
part  shall  be  paid  or  delivered  to  his  or  her  personal  repre- 
sentative." 

The  sole  question  presented  is  whether,  by  the  last  two 
words  she  meant  "executors  and  administrators"  or  "next  of 
kin." 

These  words  are  to  be  construed  in  their  ordinary  and 
usual  signification  unless  the  context  shows  that  the  testator 
had  a  different  intention,  in  which  event  that  construction 
should  be  placed  upon  the  words  which  will  effectuate  the  evi- 
dent intention  of  the  testator.  We  are  cited  to  many  cases  in 
which  the  meaning  of  words  used  in  a  will  have  been  con- 
strued in  other  than  the  most  usual  sense  to  conform  to  the 
context,  but  they  have  no  application  here.  The  will  is  care- 
fully and  accurately  drawn.  The  draftsman  seemed  to  know 
well  the  meaning  of  the  legal  expressions  used.  The  intent 
of  the  will  seems  to  be  that  each  beneficiary  was  to  have  the 
abi-'olute  enjoyment  of  his  share  except  as  to  the  retained  one- 
tenth,  of  which  he  was  to  enjoy  only  the  interest,  but  at  the 
death  of  the  beneficiary  this  one-tenth  was  to  a:o  to  his  execu- 
tors and  administrators — his  personal  representatives.  Over- 
man V.  Jackson,  104  X.  C,  4.  That  is  to  say,  it  was  to  con- 
stitute a  part  of  his  estate,  and  as  such  was  subject  to  disposi- 
tion by  the  will  of  such  beneficiarv  and  to  liability  for  his 
del)ts.  It  could  not  be  touched  during  his  life,  as  he  could  re- 
ceive only  the  interest  thereon.  There  is  nothing  to  indi- 
cate an  intention  to  tie  up  such  one-tenth  for  a  longer  period 
than  the  life  of  the  beneficiary,  or  to  give  it  over  in  remainder 
to  his  next  of  kin.     Holt  v.  Holt,  114  X.  C,  241.     The  one- 
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tenth  was  retained  solely  for  the  benefit  of  the  beneficiary, 
that  the  income  thereon  might  provide  him  a  support  in  the 
event  of  the  loss  of  the  nine-tenths  given  him  absolutely  at  the 
death  of  the  testator. 

Whether  the  corpus  oi  the  one-tenth  should  go  at  the 
death  of  the  beneficiary  to  his  estate  or  over  to  the  next  of 
kin  in  remainder,  in  either  case,  the  beneficiary  was  not  dis- 
abled to  assign  or  dispose  of  the  interest  accruing  thereon, 
and  there  is  nothing  indicating  an  intention  of  the  testator 
to  put  a  greater  restriction  as  to  the  principal  of  the  one-tenth 
af^er  the  death  of  the  beneficiary,  either  in  favor  of  the  next 
of  kin  or  to  prevent  disposition  of  it  by  will  of  the  beneficiary 
or  to  exempt  it  from  liability  for  his  debts.  Such  provision 
might  have  been  inserted  in  the  will,  but  it  is  not  expressed 
by  the  words  used.  The  provision,  as  it  is  written,  merely 
prevents  any  control  over  the  principal  of  the  one-tenth  by 
the  beneficiary,  or  its  being  subjected  for  his  debts,  as  long 
as  he  may  live. 

No  error. 


WRIGHT  V.  RAILROAD. 
(Filed  ApHl  2,  1901.) 

1.  APPEAL — Former  Appeal — Former  Adjudication, 

An  appeal  on  a  point  decided  on  a  former  appeal  will  not  be  al- 
lowed. 

2.  MASTER  AND  SERVANT— Railroada^Negligence— Personal  In- 

juries— Damages. 

The  doctrine  of  fellow  servant  does  not  apply  to  a  brakeman 
who  Is  Injured  In  consequence  of  a  defective  road-bed  caused 
by  the  negligence  of  the  road  master. 

Action  by  R.  Lee  Wright,  administrator  of  Wilson  Wil- 
liams, against  the  Southern  Railway  Company,  heard  by 
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Judge  George  H.  Broicn  and  a  jury,  at  February  Term, 
1901,  of  Rowan  County  Superior  Court.  From  a  judgment 
for  the  plaintiff  the  defendant  appealed. 

Lee  S.  Overman,  A,  C,  Avertf  and  R,  Lee  Wright,  for  the 
plaintiff. 

A.  II,  Price,  for  the  defendant 

Clabk,  J.  The  only  exception  taken  at  the  trial  which  is 
relied  on  at  the  argument  here  is  the  refusal  of  the  Judge  to 
submit  the  further  issue,  ''Was  the  death  of  the  said  intestate 
caused  by  the  negligence  of  a  fellow  servant  ?"  The  defend- 
ant:, contends,  as  set  forth  in  his  brief,  that  there  was  evidence 
upon  his  third  defense  in  the  answer,  which,  if  submitted  to 
the  jury  upon  such  issue,  was  sufficient  to  show  that  the  de- 
fendant ''furnished  sound  ties  to  keep  the  road  in  good  and 
safe  repair,  and  other  proper  material  and  a  good,  reliable  sec- 
tion master,  whose  duty  it  was  to  keep  the  road  in  repair ;  and 
if  it  was  not  in  good  and  safe  repair  it  was  negligence  on  the 
part  of  the  section  master,  whose  n^ligence  was  that  of  a  fel- 
low servant.  The  duty  owed  by  the  master  to  the  servant, 
the  brakeman  (plaintiff's  intestate),  was  to  furnish  the  ties, 
and  a  competent  section  master,  and  when  this  is  done  its  dutv 
is  discharged." 

This  is  the  defend'ani's  oontention,  as  dearly  and  succinctly 
set  out  in  the  brief  of  its  learned  and  able  counsel.  The 
Judge  properly  held  that  on  former  appeal  in  this  case,  this 
Court  had  held  that  defense  \mtenable,  and  he  refused  to  sub- 
mit it  to  the  jury.  The  injury  occurred  before  the  passage 
of  the  "fellow  servant  act"  of  1897,  and  hence  is  not  affected 
by  it.  RittenJiouse  v,  R.  R,,  120  N.  C,  544.  The  same  con- 
tention was  before  this  Court  in  this  case  on  a  former  appeal, 
123  N.  C,  280,  and  as  ruled  by  his  Honor  below,  it  was  ex- 
pressly decided.     It  was  there  said,  "When  this  case  was  here 
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before  (122  K  C,  959),  the  Court  said:  'If  the  defendant, 
by  having  proper  appliances  (air-brakes)  and  a  good  road- 
bed, could  have  avoided  the  injury  to  the  intestate,  it  is  lia- 
ble.' That  it  is  the  negligence  of  the  master^  not  to  have  a 
safe  road-bed,  and  that  this  duty  can  not  be  shifted  off  on  a 
subordinate,  as  the  fellow-servant  of  an  employe,  who  is  in- 
jured or  killed,  is  almost  universally  recognized,"  (here  the 
Court  cited  numerous  authorities)  and  added,  "Indeed,  the 
proposition  requires  no  citation  of  authority.  Pleasants  v. 
R.  R.,  121  N.  C,  492,  instead  of  being  an  authority  for  the 
defendant,  clearly  concedes  (page  496)  that  it  was  the  duty 
of  the  railway  company  to  keep  its  road-bed  in  safe  condition, 
and  that  it  could  not  delegate  this  duty  to  a  servant  so  as  to 
exempt  the  company  from  liability  to  an  employe  for  injury 
caused  by  a  defective  roadway." 

After  this  express  decision  on  a  former  appeal  in  this  same 
case,  of  the  very  point  now  presented,  the  present  appeal  is 
neither  more  nor  less  than  an  attempt  to  review  the  former 
ruhng,  not  by  a  rehearing,  in  the  required  method,  but  by  a 
second  appeal  presenting  the  same  point,  and  this  is  not  allow- 
able. Pretzf elder  v.  Ins.  Co.,  123  N.  0.,  164;  Shoaf  v. 
Frost,  127  K  C,  306. 

Besides,  as  an  original  proposition  (i.  e.,  if  it  had  not  been 
already  decided  on  the  former  appeal  and  in  the  cases  therein^ 
cited),  the  fellow-servant  doctrine  never  extended  further 
than  those  things  happening  in  the  operation  of  the  road. 
The  furnishing  proper  appliances  and  safe  road-bed  is  the 
duty  of  the  master.  The  master  can  not  be  heard  to  say  that 
it  is  not  responsible  for  defective  road-bed,  or  dangerous  en- 
^nes  and  cars,  because  it  furnished  good  iron,  and  cross-ties 
and  other  material — and  by  the  negligence  of  its  employes  the 
construction  of  appliances  or  road-bed  was  unsafe.  The  re- 
sponsibility of  supervision  and  acceptance  is  on  the  master. 
It  is  not  like  the  negligence  of  a  fellow  servant  in  the  opera-; 
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tion  of  the  business,  which  is  instantaneous  and  beyond  con- 
trol of  the  master  other  than  in  the  selection  of  careful, 
proper  servants.  But  even  in  that  regard,  the  exemption  of 
the  employer  from  responsibility  which  grew  up  by  judicial 
construction  has  been  repealed  by  statute  so  far  as  railroad 

companies  are  concerned. 
Xo  error. 


FLEMING  V.  RAILROAD. 

(Filed  April  2,  1901.) 

ANOTHER  ACTION   PENDING— Dismissal   and  Nonsuit— Federal 
Courts— The  Code,  Sees.  142,  166 — Demurrer. 

One  taking  a  nonsuit  in  a  Federal  Court  is  entitled  to  bring  a 
new  action  in  the  State  Court  within  one  year  thereafter. 

Action  by  D.  E.  Fleming  against  the  Southern  Railway 
Company,  heard  by  Judge  H.  R,  Bryan,  at  November  Term, 
1900,  of  Iredell  County  Superior  Court.  From  a  judgment 
for  the  plaintiff,. the  defendant  appealed. 

Long  &  Nicholson,  for  the  plaintiff. 
.4.  B.  Andrews,  Jr.,  for  the  defendant. 

Clahk,  J.  The  complaint,  after  setting  out  the  cause  of 
action,  avers  that  a  previous  action,  which  had  been  brought 
by  plaintiff  against  defendant  demanding  $20,000  damagea 
for  the  same  cause  of  action,  had  been  removed  into  the  Fed- 
eral Court,  and  that  at  the  following  term  of  that  Court  "the 
plaintiff,  with  consent  of  defendant's  attorney,  agreed  to  take 
a  nonsuit  in  the  Federal  Court  provided  it  should  simply  ter- 
minate the  action  for  the  $20,000  claim,  and  that  plaintiff 
might  then  bring  action  in  the  State  Court  anew  for  $2,000. 
Hence  this  action." 
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The  demurrer  admits  this  averment.  It  was  therefore 
properly  overruled.  Indeed,  whether  the  nonsuit  was  taken 
with  or  without  consent  of  the  defendant,  the  plaintiff  had  a 
right  to  bring  this  new  action  within  one  year  thereafter  by 
the  express  terms  of  our  statute.  Clark's  Code  (3d  Edition), 
sees.  166,  142,  and  cases  there  cited. 

We  are  referred  by  defendant's  counsel  to  Railway  v.  Fid- 
ton,  59  (Wiio  St.,  575,  wliidi  holds  that  a  nonsuited  action  can 
be  reinstated  in  the  Federal  Court  against  consent  of  defend- 
ant. ^Vhatever  be  the  practice  in  Ohio,  such  is  not  the  stat- 
ute or  practice  in  this  State,  and  the  Federal  Courts,  in  mat- 
ters of  practice,  follow  the  nractice  of  the  courts  of  the  States 
in  which  they  are  held.  Even  if  the  contrary  were  true,  the 
action  for  $20,000  had  not  been  reinstated  when  the  summons 
in  this  action  for  $2,000  was  issued,  and  the  point  attempted 
to  he  raised  by  the  demurrer  that  another  action  for  the  same 
cause  was  pending  has  nothing  to  rest  upon. 

Affirmed. 


BARRETT  v.   McCRUMMEN. 
(Filed  April  2,  1901.) 

1.  INSTRUCTIONS — Exceptions   and   Objections — Appeal. 

Instructions  can  not  be  objected  to  for  the  first  time  on  appeal. 

2.  PARTNERSHIP— Torf«. 

If  one  partner  commits  a  tort,  the  partnership  will  not  be  bound, 
unless  it  be  either  authorized  or  adopted  by  the  firm,  or  be 
within  the  proper  scope  or  business  of  the  partnership. 

3.  PAKVlfEKSlllF— Individual  Liability. 

Where  a  partnership  is  sued,  no  Judgment  can  be  had  against  the 
individual  members. 

4.  EVIDENCE — SuMciency — Partnership. 

Where  there  is  not  any  sufficient  evidence  on  a  point  to  submit 
to  the  Jury,  the  Court  should  so  charge. 
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Action  by  R.  A.  Barrett  against  M.  D.  McCnimmen, 
Duncan  McCnimmen  and  Malcom  McCrummen,  trading  as 
^r.  D.  Mcrrummen  &  Co.  ,  heard  by  Judge  Frederick 
Moore  and  a  jury,  at  January  Term,  1901,  of  Moore  County 
Superior  Court.  From  a  judgment  for  the  plaintiff,  the  de- 
fendant appealed. 

Seawell  &  Burns,  for  the  plaintiff. 
Black  £  Adams,  for  the  defendants. 

Montgomery,  J.  This  action  was  brought  to  recover  dam- 
ages for  the  destruction  of  personal  property  belonging  to  the 
plaintiff  by  fire  alleged  to  have  been  kindled  by  the  defend- 
ants in  their  own  woods,  and  by  them  negligentlv  permitted 
to  spread  to  the  lands  of  the  plaintiff. 

The  summons  was  issued  against  and  served  on  the  three 
defendants,  who  were  described  as  trading  "as  M.  D.  Mc- 
Crummen &  Co.''  In  the  complaint  there  is  no  allegation  of 
the  partnership,  the  pleader  seemingly  intending  to  hold  the 
defendants  liable  both  as  partners  and  individuals.  The 
issues  were  as  follows:  (1)  Did  the  defendants  set  fire  to  cer- 
tain woods  as  alleged  in  the  complftint?  (2)  Did  the  defend- 
ants negligently  permit  said  fire  to  spread  to  and  burn  the 
property  of  the  plaintiff  as  alleged  in  the  complaint?  The 
defendants,  after  the  evidence  was  in,  requested  the  Court  to 
instruct  the  jury  "that  the  defendants  having  been  sued  as  a 
partnership,  the  jury  can  not  return  a  verdict  against  the  indi- 
vidual members  of  the  firm,  or  either  of  them,"  and  the  in- 
struction was  given.  Whether  that  instruction  was  correct  or 
not,  is  not  before  us  for  determination,  for,  as  we  have  said, 
it  was  given  at  the  defendants'  request,  and  the  plaintiff  filed 
no  exception.  But  in  connection  with  that  instruction  the  de- 
fendant made  exception  to  another  instruction  of  the  Court, 
which  was  in  these  words :  "If  you  find  from  the  evidence  that 
Duncan  McCrunmien  set  out  the  fire  ivhich  the  defendants 
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afterwards  negligently  permitted  to  spread  to  the  property  of 
the  plaintiflF  and  burn  it,  and  at  the  time  of  setting  out  the  fire 
the  defendants  M.  D.  McCnimmen  and  Malcom  McCrummen 
knew  that  the  fire  was  being  set  out,  and  caused  or  procured  it 
to  be  set  out,  you  should  answer  the  first  and  second  issues  in 
favor  of  the  plaintiff,  although  you  should  further  find  from 
the  evidence  that  they  did  not  set  out  the  fire  while  acting: 
within  the  scope  of  the  partnership  business." 

There  was  no  inconsistency  between  the  instructions;  the 
one  was,  that,  because  the  partnership  had  been  sued  no  judg- 
ment could  be  had  against  the  individual  members ;  the  other 
was  that  if  one  of  the  partners  did  the  negligent  act  and  the 
other  two  knew  that  the  fire  was  being  set  out,  and  caused  or 
procured  it  to  be  set  out,  the  first  and  second  issues  should  be 
answered  affirmatively,  although  the  fire  was  not  set  out  as 
an  act  within  the  scope  of  the  partnership  business.  That 
was  a  correct  charge.  "As  to  torts  not  committed  in  the 
course  of  the  partnership  business,  it  is  very  clear  that  the 
partnership  is  not  liable  therefor  in  its  social  character  unless 
indeed  they  are  assented  to  or  accepted  as  the  act  of  the  part- 
nership." Story  on  Partnership,  section  166.  If  one  part- 
ner commits  a  tort  the  partnership  will  not  be  bound  imless  it 
be  either  authorized  or  adopted  by  the  firm,  or  be  within  the 
proper  scope  or  business  of  the  partnership.  The  defendant  in 
his  brief  insists  that  his  Honor  committed  error  when  he  in- 
structed the  jury  in  these  words,  "And  in  no  view  of  the  case 
can  you  return  a  verdict  against  one  of  the  defendants  unless 
you  return  it  against  all."  However  that  may  be,  there  was 
no  exception  to  it  by  the  defendant.  The  defendants  were 
father  and  two  sons  and  all  engaged  in  a  mercantile  business 
as  partners ;  and  it  is  probable  that  no  exception  was  intended 
to  be  made  at  the  trial ;  anyway,  none  was  made. 

The  defendants  requested  one  instruction  which  was  re- 
fused, but  which  ought  to  iave  been  given,  and  that  was, 
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"That  there  is  no  siifHcient  evidence  that  the  plaintiff's  prop- 
erty was  destroyed  by  any  act  or  negligence  of  the  defendants, 
or  ei'tilier  of  them,  wliile  acting  mthin  the  scope  of  the  part- 
nership business."  The  evidence  was  voluminous,  but  it  has 
been  carefully  examined  by  the  Court,  and  we  find  that  there 
is  not  a  line  of  it  going  to  show  that  the  land  on  which  the 
fire  originated  was  used  in  any  way  whatever  for  partnership 
purposes  or  was  in  the  least  connected  with  the  business  of  the 
firm — that  business  being  simply  one  for  the  sale  of  general 
merchandise. 

For  the  errors  pointed  out  there  must  be  a  new  trial. 

Error. 


DOSH  V.  LUMBER  CO. 
(Filed  April  2,  1901.) 

PUBLIC  LANDS — Entry  and  Grant — Collateral  Attack— Trespass, 

A  grant  of  land  lying  In  a  county  to  which  the  entry  laws  apply 
can  not  be  attacked  collaterally  for  fraud  or  mistake  In  pro- 
curing such  grant. 

AcTiox  by  L.  P.  Dosh  and  M.  V.  Dosh  against  The  Cape 
Fear  Lumber  Company,  heard  by  Judge  Frederick  Moore 
and  a  jury,  at  December  (Special)  Term,  1900,  of  Pender 
County  Superior  Court.  From  a  judgment  for  the  plaintiffs 
the  defendant  appealed. 

Stevens,  Beasley  &  Weelcs,  for  the  plaintiffs. 
J.  0.  Can\  for  the  defendant. 

Montgomery^  J.  This  action  was  commenced  to  recover 
damages  against  the  defendant  for  an  alleged  trespass  upon 
the  lands  of  the  plaintiff,  and  cutting  and  carrying  off  timber 
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therefrom.  The  defendant  made  no  claims  to  possession  or 
title  to  the  property,  and  resisted  the  recovery  on  the  ground 
that  the  grant  under  which  the  plaintiff  claimed  was  void. 
The  plaintiff  had  no  actual  possession  of  the  land.  The  grant 
from  the  State  to  G.  A.  Ramsey  was  introduced  in  evidence 
by  the  plaintiff,  over  the  objection  of  the  defendant,  and  also 
evidence  tending  to  show  that  the  boundaries  covered  the 
locvs  in  quo.  The  defendant  introduced  evidence  going 
to  prove  that  the  land  was  swamp  land  and  was  a  part  of  a 
body  of  swamp  land  containing  about  60,000  acres ;  and  then 
requested  the  Court  to  instruct  the  jury  as  follows :  "That  if 
the  jury  find  that  the  land  covered  by  the  Ramsey  patent  is 
a  part  of  a  body  of  marshy  or  swamp  land  exceeding  2,000 
acres,  then  the  State  had  no  right  to  grant  the  same,  and  the 
title  of  the  plaintiff  is  not  good."  His  Honor  refused  to  give 
the  instruction,  but  told  the  jury  that  if  they  believed  the  evi- 
dence the  plaintiff  was  owner  of  the  lands  embraced  in  the 
grant. 

We  see  no  error  in  the  course  pursued  by  the  Court.  The 
contention  of  the  defendant  is  that  the  grant  under  which 
the  plaintiff  claims  title  is  void,  and  that  it  can  be  attacked 
collaterally,  by  an  individual,  in  a  suit  in  the  nature  of  eject- 
ment, and  that  too  by  parol  evidence.  The  outline  of  the 
argument  of  the  defendant's  counsel  is  that  the  State  Board 
of  Education,  by  Article  IX,  section  10  of  the  State  Consti- 
tution, has  succeeded  to  all  the  powers  and  trusts  of  the  Presi- 
dent and  Directors  of  the  Literarv  Fund  of  North  Carolina ; 
that  when  the  constitutional  provision  was  adopted  all  the 
swamp  lands  belonging  to  the  State  and  all  of  such  lands  that 
might  thereafter  come  to  the  State  were  vested  in  the  Presi- 
dent and  Directors  of  the  Literary  Fund  in  trust  as  a  public 
fund  of  education  and  the  support  of  the  common  schools. 
Revised  Code,  chap.  66.  That  by  section  2514  of  The  Code 
the  State  Board  of  Education  is  authorized  and  empowered 
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to  reclaim  and  sell  the  swamp  lands,  and  that  therefore  that 
right  and  power  can  not  be  divided  or  shared  in  by  the  execu- 
tive officers  of  the  State;  that  marsh  or  swamp  lands,  where 
the  quantity  of  land  in  any  one  marsh  or  swamp,  exceeds  two 
hundred  acres  is  excepted  from  entry  by  sub-section  3  of  sec- 
tion 2751  of  The  Code,  and  that  section  2755  of  The  Code 
declares  that  "every  entry  made  and  every  grant  issued  for 
any  lands  not  herein  authorized  to  be  entered  or  granted  shall 
be  void."  The  defendant's  deduction  from  the  premises  and 
ar<niment  is  that  the  State  Board  of  Education  alone  liad 
the  power  to  sell  and  convey  the  lands  described  in  the  grant ; 
and  further,  that  if  that  is  not  so,  then  the  statute,  2751  of 
The  Code,  particularly  forbids  the  entry  and  grant  of. any 
part  of  swamp  lands  out  of  a  body  of  swamp  lands  of  more 
than  2,000  acres;  and  the  cases  of  Stanmire  v,  Powell,  35 
X.  C,  312,  and  Lovinggood  v.  Burgess,  44  N.  C,  407,  are 
cited  in  support  of  the  position. 

Tn  the  first-mentioned  case  (ejectment)  the  lessor  of  the 
plaintiff  claimed  title  as  follows:  The  General  Assembly  of 
1848  passed  a  resolution  which  was  ratified  on  the  26th  of  the 
following  January,  in  these  words:  "(1)  Resolved  that  the 
Secretary  of  State  be  and  he  is  hereby  authorized  and  re- 
quired to  issue  to  Ailsey  Medlin  for  the  services  of  her  fatlier, 
Benjamin  Schoolfield,  in  the  Continental  line  of  the  State  in 
the  war  of  the  Revolution,  or  her  heirs  or  assigns,  a  grant  or 
grants  for  a  quantity  of  land  not  exceeding  640  acres,  to  be 
located  in  one  body  or  in  quarter  sections  not  less  than  100 
acres,  or  any  of  the  lands  of  this  State  now  subject  to  entry 
by  law;  said  grant  or  grants  to  be  issued  on  the  application 
of  the  said  Ailsey  Medlin  her  heirs  or  assigns  as  she  or  they 
may  prefer  in  one  or  four  grants.  (2)  That  the  said  war- 
rant or  warrants  shall  or  may  be  laid  so  as  to  include  any 
lands  now  belonging  to  the  State  for  which  the  State  is  not 
bound  for  title:  Provided,  thait  tlii??  act  dix^s  iK^t  extend  to  r.iiv 
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of  the  swamp  lands  of  this  State."  In  September,  1849  a 
grant  was  issued  for  the  premises  to  the  lessor  of  the  plaintiff, 
and  in  the  ^rant  tlie  resolution  in  favor  of  Ailsej  Medlin  was 
recited;  also  that  Stanmire  was  her  assignee,  and  that  the 
land  was  described  as  beins;  situated  in  Cherokee  County, 
with  the  metes  and  bounds  and  quantity  also  set  forth.  The 
defendant  there,  who  was  in  possession,  claimed  the  land 
through  purchase  in  1838  from  certain  commissioners  ap- 
pointed by  law  to  sell  the  same.  This  Court  in  that  case, 
after  laying  down  the  broad  proposition  ''that  it  is  settled  in 
this  State  that  a  grant  founded  on  an  entry  made  when  vacant 
laud  is  subject  to  appropriation  by  entry  can  not  be  collater- 
ally impeached  for  defects  in  the  entry  or  irregularity  in  any 
preliminary  proceeding,"  did  say,  "but  a  distinction  is 
equally  well  established  that  when  the  law  forbids  the  entry 
of  the  vacant  land  in  a  particular  tract  of  country  a  grant  for 
a  part  of  such  land  is  absolutely  void :  and  that  may  be  shown 
in  ejectment."  There,  the  land  entered  by  the  plaintiff's 
lessor  and  granted  by  the  State  lav  within  the  Cherokee 
Wndarv,  and  entries  were  forbidden  within  that  boundary 
by  the  acts  of  1778  and  1789,  and  upon  that  ground  the  grant 
was  held  void.  It  is  tnie  that  the  Court  said  in  the  last- 
mentioneil  case,  "The  state  of  the  law  respecting  the  swamp 
lands  was  not  looked  into,  for,  if  it  had  been,  it  would  have 
l^n  seen  that,  by  the  act  of  1S36,  the  whole  of  the  swamp 
lands  had  been  vested  in  the  President  and  Directors  of  the 
Literary  Fund,  with  power  and  duty  to  drain,  sell  and  convey 
them  for  the  best  pricre  that  could  be  had,  as  part  of  a  trust 
innd  for  the  establishment  of  common  schools,  and  therefore 
those  lands  did  not  belong  to  the  State  in  the  sense  of  being 
b^i"s,  without  any  obligation  on  her  part  for  title."  But  that 
was  said  incidentally  and  only  in  answer  to  the  argument  of 
counsel  of  the  plaintiff's  lessor  that,  notwithstanding  the  act 
^f  ITTs  forbiddins:  the  entrv  of  lands  wuthin  the  Cherokee 
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}K>undarv,  the  resolution  of  1S48  in  favor  of  plaintiff's  lessor 
made  an  exception  in  her  favor  because  of  the  use  of  the 
words  at  the  end  of  the  second  section  of  the  resolution,  "pro- 
vided that  this  act  does  not  extend  to  any  of  the  swamp  lands 
of  this  State.''  The  argiunent  having  been  that  all  the  lands 
of  the  State  were  open  to  that  entry  except  the  swamp  lands 
notwithstanding  the  prohibitory  legislation  in  reference  to 
the  Cherokee  lands. 

So  that  in  that  case  the  grant  was  void  because  entries  were 
]>rohibited  by  law  to  be  made  Avithin  the  Cherokee  boundary, 
and  no  grant,  therefore,  of  any  landi^  of  any  quantity  or  de- 
scription could  l)e  made  on  an  entry  laid  witliin  that  boundary 
iK'cause  of  a  want  of  power  and  jurisdiction  in  the  executive 
offices  of  the  State  to  make  the  grant ;  and  that  that  fact  could 
be  shown  in  ejectment  proceedings  by  the  production  of  the 
statute  which  forbade  the  entrv.  But  that  case  is  not  like  the 
case  at  bar.  On  the  contrarv,  d\e  entrv  laws  extend  to  vacant 
lands  in  Pender  County  where  the  lands  in  question  are  situ- 
ated ;  and  the  question  before  us  is,  whether  in  a  county  where 
the  entry  laws  extend,  a  grant  for  vacant  lands  there  can  be 
attacked  collateral Iv  for  either  a  fraud  or  a  mistake  in  the 
procuring  of  the  grant.  We  think  it  can  not  be.  In  Reynolds  v. 
/  Hud,  2  X.  C,  106,  it  was  said,  ''here  the  plaintiff  has  a  Srare 
grant  and  it  would  be  of  the  most  dangerous  consequences  to 
void  it  by  parol  testimony."  It  is  true  that  the  act  of  1777, 
chap.  1,  sec.  9,  says,  "that  every  right,  title,  claim,  etc.,  ob- 
tained in  fraud,  elusion  or  evasion  of  the  premises  of  that  act 
shall  be  deemed  void ;  but  the  meaning  is  it  shall  be  void  as 
to  the  State,  who  may  proceed  to  void  it  by  sci  /"a.,  and 
having  a  judgment  founded  on  that  on  record  expressly 
against  it — not  that  it  shall  be  voided  u]K)n  evidence  in  an 
ejectment  by  an  individual  citizen.''  In  t:>(ars  v.  Parker, 
Ibid,  120,  it  was  also  said,  ''We  have  often  decided,  and  we 
are  now  of  opinion  that  the  State  having  granted  vacant 
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lands,  the  first  patentee  will  be  entitled  to  hold  them  notwith- 
standing any  attendant  circumstances  that  render  it  voidable 
until  it  be  actually  avoided  in  the  Court  of  Equity ;  and  that 
it  can  not  be  avoided  by  any  parol  evidence  given  to  a  jury  on 
a  trial  in  ejectment.  In  Gilchrist  v.  Middleton,  107  JT.  C, 
663,  this  Court  held  that  "grants  that  appear  upon  inspection 
to  have  been  issued  in  the  face  of  any  positive  prohibition 
contained  in  a  statute  have  been  uniformly  treated  even  in 
l^al  as  distinguished  from  equitable  proceedinejs  as  utterly 
void;  but  courts  of  law  under  the  former  practice  would  re- 
fuse to  hear  testimany  dehors  a  grant  to  impeach  it  for  fraud 
in  obtaining  it,  and  would  hear  parol  evidence  to  invalidate 
it  only  on  the  ground  that  the  law  forbade  it  to  be  issued." 
The  reason  of  the  rule  is  stiatocl  in  Sfanmlve  i\  Poirell ,  supra, 
**The  reason  why  grantis  for  la;nd  taken  up  as  vacant  within 
the  counties  to  which  the  entrv  laws  extend  can  not  be  im- 
peached  collaterally  is  that  there  is  a  general  authority  in  the 
public  oflScer  to  issue  such  grants ;  and  they  are  therefore  to  be 
taken  as  having  been  rightly  issued  unless  that  matter  be  di- 
rectly put  in  issue  in  a  proceeding  to  impeach  them" ;  and  in 
Gilchrist  v.  Middleton,  supra,  ^* while  the  prc^uiivption  is, 
when  no  defect  of  authority  appears  upon  the  face  of  the 
grant,  that  the  ejceeutive  offioers,  who  have  tihe  rig'hr  to  issue  it, 
had  acted  within  Uie  scope  of  their  general  powers,  it  is  other- 
wise when,  by  reading  it,  it  is  manifest  that  the  entry  had  be- 
come void  before  its  issue.  With  such  apparent  defect  of 
power  in  the  maker,  it  becomes  subject  to  attack  in  the  trial 
of  issues  involving  the  title  to  land,  just  as  any  deed  may  be 
impeached  in  such  trials  for  want  of  capacity  in  the  maker, 
or  of  fraud  in  the  factum,  notwithstanding  the  fact  that  the 
grantor  is  the  sovereign  State." 
Xo  error. 
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RAY  V.  LONG. 
(Filed  April  2,  1901.) 

HUSBAND  AND  WlFlSi— Separate  Estate — Ejectment — Trusts. 

Where  a  marriage  has  taken  place  since  1868,  a  husband  who  in- 
vests money  of  his  wife  in  land,  taking  title  to  himself,  be- 
comes a  trustee  for  her. 

Ac  TiON  by  H.  M.  Rav  and  Elizabeth  Ray,  his  wife,  against 
J.  A.  Long,  heard  by  Judge  W.  A,  Hoke  and  a  jury,  at  Sep- 
tember Term,  1900,  of  Alamance  C5onnty  Superior  Court. 

J.  A.  Long  purchased  the  land  in  controversy  on  an  execu- 
tion sale  to  satisfy  a  judgment  docketed  against  H.  M.  Ray. 
In  an  action  brought  on  the  ejectment,  sale,  and  deed.  H.  M 
Ray  was  ejected  from  the  land,  and  the  defendant  Long  put 
in  possession  under  writ  of  the  Court.  H.  M.  Ray  and  wife 
then  instituted  this  action,  contending  that  the  wife,  Eliza- 
beth Ray,  had  paid  part  of  the  purchase-money,  under  which 
her  husband,  H.  M.  Ray,  had  bought  and  taken  a  deed  for 
land,  and,  under  the  circumstances  attending  the  sale,  was  en- 
titled to  have  a  trust  declared  in  her  favor  for  seven-eighths  of 
the  same.  On  amended  complaint  filed  by  leave  of  Court, 
plaintiff  declared  in  ejectment  for  the  whole  tract  of  land, 
and  contended  that  H.  M.  Rav  and  wife  Elizabeth  had 
bought  land  together,  and  held  the  same,  as  husband  and  wife, 
by  entries,  and  that,  holding  the  land  in  this  way,  the  same 
was  not  subject  to  sale  under  execution  on  a  judgment  against 
H.  M.  Ray,  the  husband.  From  a  judgment  for  the  defend- 
ant, the  plaintiffs  ap])ealed. 

/.  ir.  Graham  and  /?.  D,  Douglas,  for  the  plaintiffs. 
E.  S.  Parker,  for  the  defendant. 

Clark,  J.  Exce])tions  4  and  5  must  be  sustained.  It  was 
error  when  his  Honor  told  tlie  jury,  ^*If,  when  the  land  was 


KC]  FEBRUARY  TERM,  1901.  Ul 


HuNTEB  V.  Randolph. 


boTight  and  deed  taken  from  Thomas  H.  Long,  if  it  was  done 
under  an  agreement  that  husband  and  wife  were  to  hold  by 
entireties,"  or  "to  hold  an  interest  in  the  land  accordins:  to 
the  amount  of  her  payment,"  the  wife  was  entitled  to  the  land, 
or  the  half  thereof  (as  the  case  might  be).  The  marriage 
having  taken  place  since  1868,  he  should  have  said  to  the 
jury,  as  laid  down  in  Kirkpatrick  v.  Holmes,  108  InT.  T., 
206,  and  approved  in  Ross  v,  Hendrix,  110  N.  C,  405:  ^^If 
her  separate  estate  went  into  the  hands  of  her  husband,  and 
he  invested  it  in  land,  taking  title  in  his  own  name  in  the  ab- 
sence of  any  agreement  to  the  contrary,  a  trust  would  have  re- 
sidre^l  to  her."  In  Brisro  v.  N orris,  112  X.  C.,676,  it  is  s:nd 
this  equitable  title  was  "such  as  to  enable  her,  upon  the 
strength  of  it,  to  recover  the  land  from  her  husband,  or  from 
any  one  purchasing  of  him  with  notice  of  her  rights,  or  from 
any  one  who  had  bought  the  land  at  a  sale  under  execution 
against  her  husband,  for  such  person  would  acquire  only  such 
title  as  her  husband  had." 

This  renders  it  unneoessarj'^  to  consider  the  other  excep- 
tions, since  theiy  mav  not  arise  on  another  trial. 

New  trial. 


HUNTER  V.   RANDOLPH. 
(Filed  April  2,  1901.) 

SALES — Vendor  and  Vendee — Delivery  to  Carrier — Bill  of  Lading. 

Delivery  of  goods  by  a  vendor  to  a  common  carrier  is  a  delivery 
to  the  vendee,  and  this  rule  is  not  affected  by  failure  of 
vendor  to  furnish  vendee  a  bill  of  lading. 

Action  by  Hunter  &  Sims  against  C.  T.  Randolph,  heard 
by  Judge  O.  IL  Allen  and  a  jury,  at  December  (Special) 
Term,  1900,  of  Lexoir  County  Superior  Conrt.  Fron)  a 
judgment  for  the  defendant,  the  plaintiffs  appealed. 
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Y ,  T,  Ormondj  for  the  plaintiffs. 
Xo  counsel  for  the  defendant. 

Cook,  J.  The  defendant  purchased  through  their  sales- 
man, certain  wheels  from  the  plaintiffs.  Upon  receipt  of  the 
order  plaintiffs  delivered  the  wheels  to  the  proper  common 
carrier,  in  Richmond,  where  plaintiffs  resided  and  carried  on 
their  business,  and  took  bill  of  lading  for  same  and  sent  to  de- 
fendant an  invoice  of  the  goods.  Upon  arrival  of  the  wheels 
in  Kinston,  to  which  place  they  were  shipped  by  defendant's 
order,  they  were  burned  while  in  possession  of  the  common 
carrier  and  before  delivery  to  vendee.  This  action  was 
brought  by  plaintiffs  to  recover  against  the  vendee,  the  pur- 
chase price. 

It  is  a  well  settled  principle  that  when  a  vendor  delivers 
the  goods  to  the  carrier,  consigned  to  the  vendee,  both  title  and 
possession  pass  from  vendor  and  vest  in  the  vendee,  the  com- 
mon carrier  becoming  the  agent  of  the  vendee.  Ober  v. 
Smith,  78  K  C,  p.  313 ;  Gwyn  v.  R.  R,  Co,,  85  K  C,  429 ; 
Crook  V.  Cowan,  64  N.  C,  743.  And  the  vendor  has  no 
further  interest  in  or  control  over  the  goods  thus  shipped — in 
the  absence  of  an  agreement  of  the  parties  varying  this  rule, 
or  in  case  of  stoppage  in  transitu  in  case  where  its  principles 
apply. 

The  defendant  resisted  payment  upon  the  grounds  that  the 
wheels  were  not  his  as  he  had  received  none,  and  further  that 
the  plaintiffs  failed  to  send  him  the  bill  of  lading,  without 
which  the  carrier's  agent  refused  to  recognize  his  claim  for 
the  value  of  the  goods. 

There  is  no  dispute  as  to  the  amount  claimed.  Upon  the 
trial  the  plaintiffs  requested  the  Court  to  give  the  following 
four  instructions  to  the  jury,  viz : 

1.  "As  soon  as  an  order  for  goods  is  accepted  by  the  vendor 
the  contract  is  complete  without  further  notice  to  vendee,  and 
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such  contract  is  fully  performed  on  the  part  of  the  vendor  by 
the  delivery  of  the  goods  in  good  condition  to  the  proper  car- 
rier."   Refused.     Plaintiffs  excepted. 

2.  "A  delivery  to  a  proper  carrier  is  of  the  same  legal  effect 
as  a  delivery  to  the  vendee  himself."  Refused.  Plaintiffs 
excepted. 

3.  "The  fact  that  no  bill  of  lading  was  sent  to  the  vendee 
does  not  affect  the  right  of  the  vendor  to  recover  the  price  of 
the  goods."     Refused.     Plaintiffs  excepted. 

4.  "If  the  jury  believe  the  evidence  they  should  find  for  the 
plaintiffs."     Refused.     Plaintiffs  excepted. 

Thereupon  his  Honor  gave  the  following  instruction,  viz: 

1.  "If  the  plaintiffs  deliver  the  goods  to  the  railroad  com- 
pany, nothing  else  appearing,  the  defendant  would  be  liable." 

2.  "The  bill  of  lading  is  not  necessary  to  complete  the  con- 
tract, but  it  was  the  duty  of  the  plaintiff,  with  due  diligence, 
to  inform  the  defendant  Randolph  of  the  delivery  to  the  rail- 
road company,  and  to  provide  him  with  proper  means  to  col- 
lect in  case  of  loss." 

3.  "If  the  plaintiffs,  by  want  of  due  care  and  diligence, 
failed  to  provide  the  defendant  with  the  bill  of  lading  or  other 
proper  information  and  means  for  collecting  out  of  the  rail- 
road company,  the  defendant  would  not  be  liable,  and  you  will 
answer  the  issue,  'Nothing.'  " 

4.  "Was  there  an  assignment  of  the  bill  of  lading  to  the 
plaintiffs  ?  To  constitute  an  assignment  it  is  not  necessary  to 
be  in  writing,  but  there  must  be  an  agreement  by  both  parties. 
If  you  find  that  the  conversation  between  Murray,  the  travel- 
ing salesman,  and  the  defendant,  as  to  the  bill  of  lading,  shows 
an  assignment  of  bill  of  lading  by  defendant  to  plaintiffs,  and 
that  the  plaintiffs  held  the  bill  of  lading  for  the  purpose  of  col- 
lecting from  the  railroad  company,  then  the  defendant  would 
not  be  liable,  and  you  will  so  find." 
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To  tlhe  second,  tihinl  and  foiirtih  instructions  plaintiffs  ex- 
cepted. 

The  plaintiffs  were  clearly  entitled  to  the  instructions  as 
requested,  and  his  Honor  erred  in  refusing  to  so  instruct 
either  in  words  or  substance.  And  there  was  error  in  the  in- 
structions given ;  the  plaintiffs  having  no  interest  in  or  con- 
trol over  the  wheels  after  delivery  to  the  carrier,  their  duty 
ceased,  and  it  was  not  incumbent  upon  them  to  provide  de- 
fendant with  means  to  collect  their  value.  In  Ober  v.  Smith, 
supra,  it  was  held  that  the  vendor  was  entitled  to  recover  the 
value  of  the  goods  from  the  vendee  notwithstanding  the  fact 
that  no  bill  of  lading  was  sent  him.  The  bill  of  lading  in  no- 
wise affects  the  title  to  the  property,  but  is  an  acknowledgment 
of  the  delivery  for  shipment — terms,  conditions,  etc.,  upon 
which  it  is  to  be  carried.  The  title  to  it  is  not  obtained 
through  nor  conveyed  by  the  bill  of  lading,  imless  otherwise 
agreed  between  the  parties. 

New  trial. 
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CARSON  V.  RAILROAD. 
(Filed  April  2,  1901.) 

1.  APPEAL  —  instructions  —  Exceptions    and    Objections — Supreme 

Court  Rule  27. 

An  exception  to  a  charge  which  fails  to  point  out  specifically  the 
errors  complained  of  will  not  be  considered. 

2.  INSTRUCTIONS— Defense— Evidence. 

The  Court  will  not  charge  on  a  point  not  relied  on  in  the  trial 
and  as  to  which  no  evidence  was  introduced. 

3.  evidence: — SufUciency — Railroads — Damages. 

Evidence  in  this  case  of  title  of  plaintiff  held  sufficient  to  sustain 
an  action  for  damages. 

4.  LIMITATIONS  OF  ACTIONS — Trespass— Damages— Acts  1893,  ch, 

15Jh-Acts  1895,  ch.  224- 

Where  the  period  of  limitation  is  lessened,  the  time  within  which 
an  action  not  barred  must  be  commenced  is  the  balance  of 
the  time  unexpired  according  to  the  law  as  it  stood  when  the 
amendatory  act  passed,  provided  it  shall  never  exceed  the 
time  allowed  by  the  new  statute. 

5.  DAMAGES — Measure  of — Negligence — Evidence. 

In  an  action  for  damages  for  the  negligent  construction  of  a 
railroad,  evidence  as  to  the  market  value  of  the  land  before 
and  since  the  construction  of  the  road,  is  inadmissible. 

6.  DAMAGES — Measure  of — Negligence. 

The  measure  of  damages  for  the  negligent  construction  of  a 
railroad,  is  the  difference  in  the  value  of  the  land  with  the 
railroad  constructed  as  it  was,  and  what  would  have  been 
its  value  had  the  road  been  properly  constructed. 

Action  bv  S.  T.  Carson  and  wife  against  the  Norfolk  and 
Carolina  Railroad  Company,  heard  by  Judge  A.  L.  Coble 
and  a  jury,  at  October  Term,  1900,  of  Edgecombe  County 
Superior  Court.  From  a  judgment  for  the  plaintiffs,  the  de- 
fendant appealed. 
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Xo  counsel  for  the  plaintiffs. 

Johii  L.  Bridgers  &  Son,  for  the  defendant. 

Cook,  J.  This  was  an  action  brought  to  recover  perma- 
nent damages  alleged  to  have  been  done  to  plaintiff's  land  by 
the  wrongful  and  negligent  cutting  down  and  removing  the 
dam  and  embankment,  which  protected  the  land  from  over- 
flowing, by  the  defendant  in  the  construction  of  its  road  in 
1889.  Tlie  issues  submitted  to  the  jury  and  their  findings 
were  as  follows: 

1.  Are  the  plaintiffs  the  owners  of  the  lands  described  in 
the  complaint  ? 

2.  Did  the  defendant  negligently  cut  and  remove  the  dam 
and  embankment  as  alleged  ? 

3.  Did  the  defendant  wrongfully  divert  water  from  its 
natural  flow  and  direction  and  throw  same  upon  plaintiff's 
lands  ? 

4.  Is  plaintiff's  cause  of  action  barred  by  the  statute  of 
limitations  ? 

5.  What  damage  have  plaintiffs  sustained  ? 

To  the  first  issue  the  jury  responded  "Yes,"  to  the  second 
".Yes,"  to  the  third  "Yes,"  to  the  fourth  "No,"  and  to  the 
fifth  "Four  hundred  and  fifty  dollars." 

The  defendant  assigns  as  errors : 

1.  That  the  Court  erred  in  the  instructions  as  given  to  the 

2.  That  the  Court  erred  in  refusing  to  instruct  the  jury  as 
requested  in  the  several  prayers  of  the  defendant. 

3.  That  the  Court  erred  in  refusing  to  permit  the  defend- 
ant to  ask  the  witness  Davenport,  the  ques)tion  get  o«ut  in  the 
record. 

The  first  assignment  of  error  is  not  within  the  pale  of  re- 
view by  this  Court,  but  is  excluded  from  consideration  under 
Eule  27,  as  heretofore  construed.  See  Clark's  Code,  p.  920, 
and  cases  there  cited. 
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In  the  case  of  Dugger  v,  McKesson,  100  N.  C,  p.  17,  one 
of  the  errors  assigned  was  that  the  plaintiff  "exc<^pted  to  the 
charge  because  of  the  charge  as  given,"  (substantially  the 
same  as  Xo.  1),  which  the  Court  refused  to  entertain  because 
of  its  failure  to  point  out  specifically  the  errors  complained  of. 

As  to  the  seoomd  assignment  therf*  is  no  averment  in  the 
answer  that  the  plaintiffs  released  their  claim  for  damages  by 
deed  or  otherwise ;  or  that  damages  had  theretofore  been  as- 
sessed and  paid  to  them.  The  amendment  to  the  answer  sets 
lip  an  award  and  satisfaction  as  an  estoppel  to  the  action,  but 
the  record  fails  to  show  that  the  same  was  introduced  upon 
the  trial,  or  there  relied  upon  as  a  defence ;  nor  does  it  show 
that  any  evidence  was  offered  to  support  it.  So  the  Court 
properly  refused  to  give  the  instruction  as  prayed  for  in  num- 
bers 1  and  3. 

The  second  prayer  was  properly  refused,  and  will  be  con- 
sidered in  connection  with  the  third  assignment  of  errors. 

Xor  do  we  find  any  error  upon  the  part  of  the  Judge  in  re- 
fusing to  give  the  4th  prayer,  "that  if  you  believe  the  evi- 
dence, the  Court  instructs  you  that  in  law  the  plaintiffs  are 
not  the  owners  of  the  land  as  alleged  in  tiie  comiplaint,  and 
you  will  answer  the  issue  as  to  the  ownership  "Xo."  The 
defendant  does  not  claim  tx>  own  the  land  in  oon.tro\^rsy,  nor 
does  it  seft  up  any  title  in  itself.  It  is  est-ablished  by  the  ver- 
dict that  defendant  is  a  trespasser,  and  the  uncontroverted 
evidence  shows  such  to  be  the  case.  The  ownership,  then,  be- 
comes material  to  the  defendant  only  in  one  aspect,  to-wit,  to 
whom  is  it  liable  for  the  damage  thus  committed  ?  Would 
the  recovery  had  by  the  plaintiffs  in  this  action  be  a  bar  to  any 
other  action  ? 

James  Knight  devised  the  "Knight  tract"  of  about  400 
acres  to  James  W.  Kndght,  for  life,  and  after  his  death  to  his 
<5lHldpen.       The  life  tenant  died  eighteen  or  twenty  years 
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before  the  trial,  leaving  six  children,  who  then  owned  the 
tract  as  joint  tenants — ^having  unity  of  title,  unity  of  inter- 
est, unity  of  time  and  unity  of  possession.  In  1890  four  of 
the  children,  under  a  partition  proceedings  begun  in  1888, 
had  their  shares  assigned  to  them  in  severalty,  thus  dissolv- 
ing the  joint  tenancy  between  themselves  and  the  other  two, 
viz.,  the  feme  plaintiff  and  Theresa,  and  debarring  themselves 
of  all  rights  aod  interest  in  that  tract  (the  one  in  controversy) 
assigned  to  the  other  two,  who  held  the  same  still  as  joint  ten- 
ants. But  in  1895  this  jointure  was  dissolved,  by  a  sale  on 
the  part  of  Theresa,  of  her  interest  (an  undivided  moiety  of 
the  whole)  to  S.  T.  Carson ;  then  he  and  feme  plaintiff  became 
tenants  in  common  of  the  land  alleged  to  have  been  damaged. 
;jfow,  then,  Theresa,  by  reason  of  her  deed,  is  barred  of  any 
action  for  or  on  account  of  said  land.  So,  then,  the  feme 
plaintiff  and  her  husband,  S.  T.  Carson,  are  the  owners  in 
fee  of  said  land,  aud  were  so  seized  and  possessed  at  the  time 
of  the  commencement  of  this  action,  said  feme's  title  and  pos- 
aesfidon  being  unbroken,  and  S.  T.  Carson  and  thioee  under 
whom  he  holds,  also  being  unbroken  for  many  years  before  the 
treepiass  down  tx>  the  time  of  lihe  ins^bituition  of  this  actioin. 
Thus  we  see  that  the  plaintiffs  alone  have  an  action  against 
the  defendant,  no  suggestion  being  made  in  the  pleadings  as 
to  any  other  claim  being  made  to  said  land.  We  now  come 
to  consider  the  5th  prayer — to  instruct  the  jury  that  the  ac- 
tion was  barred  by  the  statute  of  limitations.  The  original 
Trespass  having  taken  place  in  1889  the  twenty  years  would 
not  expire  till  1909 ;  but  defendant  contends  that  the  act  of 
1893,  ch.  152,  as  amended  by  act  of  1895,  ch.  224,  limits  the 
time  to  five  years,  which  would  have  been  a  bar  in  1895 — the 
action  having  been  brought  in  1896.  But  not  so.  In  Cul- 
hreth  v.  Downing,  121  N.  C,  p.  206,  that  statute  is  construed 
and  it  is  settled  that  the  reasonable  time  given  for  the  com- 
mencement of  an  action  not  baiTod,  '*shall  be  the  balance  of  the 
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time  unexpired  according  to  the  law  as  it  stood  when  the 
amendatory  act  passed,  provided  it  shall  never  exceed  the  time 
allowed  bv  the  new  statute." 

As  to  the  third  assignment,  the  defendant  asked  its  witness, 
W.  J.  Davenport,  this  question,  "Taking  the  farm  before  the 
railroad  was  built  and  since  the  railroad  has  been  built,  what 
is  the  market  value  of  the  farm  with  railroad  constructed  as  it 
is,  taking  into  consideration  the  general  market  value  of 
lands  ?"  PlaintiiTs  objection  to  this  question  was  sustained, 
and  defendant  excepted. 

This  question  was  addressed  to  the  fifth  issue  ^What  dam- 
age have  the  plaintiffs  sustained  ?"  This  exception  can  not 
be  sustained.  Whether  the  market  value  of  the  farm  had  in- 
creased by  reason  of  the  presence  of  the  railroad,  or  whether 
its  market  value,  burdened  with  the  injuries  inflicted  by  de- 
fendant's trespass  was  greater  than  before  the  road  was  built, 
was  of  no  concern  to  the  defendant.  The  fact  that  lands  in- 
crease in  value  by  reason  of  running  a  railroad  through  the 
country,  does  not  entitlo  tJie  railroad  oonifpany  to  share  Avith 
land-owners  in  this  increase.  Nor  does  it  follow  that  the  rail- 
road can  damage  the  lands  to  the  extent,  or  any  part  thereof, 
of  this  increase  of  value.  Nor  would  the  increased  value  of 
the  land,  by  reason  of  locating  a  depot  on  or  near  plaintiff's 
land  enure  to  defendant's  profit,  as  prayed  for  in  its  second 
prayer. 

The  true  measure  of  damages  was  stated  in  his  Honor's 
charge  to  the  jury,  "The  difference  in  the  value  of  the  land 
with  the  railroad  constructed  as  it  was  and  what  would  have 
been  its  value  had  the  road  been  skillfully  and  properly  con- 
structed." 

There  is  no  error. 
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IN  RE  SNOW'S  WILL. 
(Filed  April  9,  1901.) 

1.  WILLS  —  Testamentary    Capacity  —  Execution  —  Attesting    Wit- 

nesses. 

In  making  a  will,  the  testator  must  actually  see,  or  be  in  a  posi- 
tion to  see,  not  only  the  witnesses,  but  the  will  itself,  at  the 
time  of  signing  the  same. 

2.  EVIDENCE — Conflicting — Questions  for  Jury, 

Where  there  is  conflicting  evidence  as  to  a  matter,  it  sbould  be 
left  10  the  jury. 

•S.  APPEAL.  BONDS— Time  for  Filing^Acts  1889,  cK  135. 

An  appeal  bond,  filed  and  sent  up  with  the  record,  is  in  time 
within  Acts  1889,  ch.  135. 

In  tile  matter  of  tihe  will  of  Too  Snow,  heard  by  Judge 
E.  IV.  Timherldke  and  a  jury,  at  Xoveuiber  Term,  1900,  of 
Surry  County  Superior  Court.  From  a  judffment  sustain- 
ing the  will,  the  caveators  appealed. 

Thos.  n.  Sutton,  for  the  propounder. 
Watson,  Buxtan  &  Watsoii,  for  the  caveators. 

Montgomery,  J.  On  the  trial  of  the  issue  devisavit  vel 
non  there  was  a  verdict  sustaining  the  will,  and  a  judgment 
was  rendered  by  the  Coua*t  for  the  propounders.  At  the 
time  of  the  execution  of  the  will  and  the  attestation  of  the  wit- 
nesses, about  ten  days  before  the  death  of  the  testator — ^he  was 
a  very  sick  man  and  had  to  be  propped  up  in  bed  to  sign  the 
pai)er.  The  only  excepitious  before  tihe  Court  by  the  appel- 
lants, the  caveators,  is  upon  the  refusal  of  his  Honor  to  give 
the  two  special  instructions  numbered  3  and  4,  they  being  in 
the  following  words : 

3.  That  in  order  to  find  the  witnesses  subscribed  in  the 
presence  of  the  testator,  as  contemplated  by  the  statute,  they 
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must  find  that  Ice  Snow  should  have  evidence  of  his  own 
senses  to  the  subscribing  by  the  witnesses,  just  as  he  should  to 
a  signing  for  him  by  another,  by  his  direction  and  in  his  pres- 
ence, so  as  to  exclude  the  almost  impossibility  of  imposition 
by  substituting  one  paper  for  another  without  detection  by 
the  testator ;  and  if  they  find  that  he  was  in  such  condition 
that  he  could  not  tell  whether  they  signed  the  paper  offered 
as  his  will  or  some  other  paper,  they  should  answer  the  issue 

4.  That  upon  the  testimony  as  a  matter  of  law,  the  will 
offered  had  not  been  proved,  nor  attested  as  required  by  stat- 
ute, and  the  propoimders  are  not  entitled  to  recover. 

The  fourth  prayer  was  properly  refused,  for  while  there 
was  conflicting  evidence  both  as  to  the  mental  capacity  of  the 
testator  and  his  ability  to  see  the  attestation  of  the  witnesses, 
and  so  the  matter  had  to  be  left  to  the  jury  to  be  decided  by 
them  under  proper  instructions  by  the  Court. 

The  third  prayer  the  propounders  were  entitled  to,  or  to 
one  of  equivalent  import  and  meaning ;  and  his  Honor  gave 
such  a  one  substantially,  though  not  in  the  same  terms.  His 
instruction  to  the  jury  was  as  follows :  "In  order  that  the  will 
should  have  been  duly  executed,  the  decedent  must  be  in  such 
a  situation,  such  a  position,  as  will  enable  him,  if  he  will  look, 
to  see  the  paper-writing  which  he  has  signed  as  it  is  being 
subscribeil  by  the  witnesses;  he  must  have  the  opport/unitv, 
through  the  evidence  of  occular  observation,  to  see  the  attes- 
tation  of  the  paper  fiiom  the  position  or  situation  in  which  he 
is,  if  he  will  look,  and  thus  exclude  the  almost  impossibility 
of  a  substitution  of  the  paper  which  he  has  signed  with  an* 
other  by  somie  other  person."  That  instruction  is  in  the  lan- 
guage of  this  Court  used  in  the  case  of  Bumey  v.  Allen,  125 
N.  G.,314,  on  the  same  point,  and  where  the  circumstances  as 
to  the  facts  of  signing  and  attestation  were  very  similar.  If 
the  word  condition  in  the  third  prayer  may  be  taken  as  bear- 
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ing  upon  the  testamentary  capacity  of  the  testator,  his  Honor 
in  that  connection  instructed  the  jury  correctly  that  the  tes- 
tator must  have  known,  at  the  time  of  the  signing  of  the  pa- 
per, the  nature  of  the  business,  the  property  he  was  disposing 
of,  and  to  whom  he  was  giving  it,  and  that  if  they  were  not 
satisfied  that  he  had  such  capacity  they  should  answer  the 
issue  "No."  The  evidence  in  this  case  introduced  by  the 
caveators,  tending  to  prove  lack  of  testamentary  capacity,  was 
very  strong.  That  tendinor  to  show  testamentary  capacity 
was  net  strong  fi-om  one  stiandpoint,  but  tihe  jury,  whose  prov- 
ince it  was  to  pass  upon  the  evidence,  delivered  their  verdict 
and  we  have  no  control  over  it,  for  there  was  no  error  of  law 
committed  by  his  Honor,  as  we  have  seen. 

The  motion  of  the  propounders,  the  appellees,  on  the 
ground  that  the  appeal  bond  was  not  filed  in  time  under  The 
Code  provision  w^as  not  erranted.  It  is  enacted  in  Chapter 
136  of  the  Acts  of  1889  that  no  appeal  should  be  dismissed 
in  the  Supreme  Court  on  the  groimd  that  t\ye  undertaking 
on  appeal  was  not  filed  earlier,  or  the  deposit  made  earlier, 
piio\'ided  the  bon-d  should  be  given  or  the  deposit  made  before 
tile  record  of  the  ease  is  transmitted  bv  the  Clerk  of  the  Su- 
pcrior  (^ourt  to  the  Supreme  Cour'u  The  bond  was  filed  and 
sent  up  with  the  record.  There  was  no  error  in  the  trial 
below,  and  the  judgment  is 

Afiirmed. 
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BENNETT  v.   TELEGRAPH  CO. 
(Filed  April  9,  1901.) 

1   APPEAL — Exceptions — Waiver. 

A  defective  averment  of  a  good  cause  of  action  is  cured  by  a 
failure  to  demur  thereto. 

2.  TELEGRAPHS  —  Mental    Anguish  —  Damages  —  Relationship  of 

Parties — Presumption. 

Mental  anguish  will  not  be  presumed  from  failure  of  father-in- 
law  to  be  at  funeral  of  daughter-in-law,  but  is  a  matter  of 
proof. 

3.  T^hEGKAPHB— Relationship  of  Parties. 

The  relationship  of  the  parties  need  not  be  disclosed  in  the  mes- 
sage, where  the  telegram  relates  to  sickness  or  death. 

4.  INSTRUCTIONS— ififpeoiaZ  Instructions— Trial. 

It  is  the  duty  of  the  trial  judge  to  set  out  specifically  in  the  case 
on  appeal  the  charge  he  gave  in  lieu  of  the  instruction  re- 
quested. 

Action  by  R.  L.  Bennett  against  The  Western  Union  Tel- 
Pirraph  Company,  heard  by  Judge  E.  W.  Timberlahe   and  a 
jury,  at  November  Term,  1900,  of  Surry  County  Superior 
Court.     From  a  judgment  for  the  plaintiflF,  the  defendant  ap- 
pealed. 

Watson,  Buxton  &  ^Natson^  for  the  plaintiff. 
Qlenn  &  Manly,  for  the  defendant. 

('lark,  »T.  The  defendant  objects  in  this  Court  for  the  first 
time,  that  the  complaint  does  not  aver  directly  that  the  sendee 
would  have  come  if  he  had  received  the  message  "oromptly. 
It  is  alleged  inferentially.  The  direct  averment  should  have 
Wn  made,  but  ufw>n  the  face  of  the  complaint  tibere  is  ncyt.  a 
"statement  of  a  defective  cause  of  action,"  but  a  "defective 
Btatement  of  a  good  cause  of  action,"  which  is  cured  by  fail- 


lO'i  IN  THE  SUPREME  COURT.  [128 


Bennett  v.  Teleobaph  Co. 


ing  to  demur  thereto.  Ladd  v.  Ladd,  121  N.  C,  118,  and 
other  cases  cited  in  Clark's  Code  (3rd  Ed.),  sec.  242;  Bank 
V.  Cocke,  127  'N,  C,  473.  As  the  case  goes  back  on  anotlior 
ground,  the  i)laintiff  will  have  opportunity  to  ask  leav(»  to 
amend. 

The  objection  that  the  relationship  of  sendee  (father-in- 
law)  does  not  entitle  plaintiff  to  recover  for  mental  anguish, 
by  reason  of  failure  to  be  at  his  daughter's  funeral,  is  an- 
swered by  the  discussion  and  decision  in  Cashion  v.  Tel.  Co., 
.l23  !Nr.  C,  267.  The  relationship  of  the  parties  need  not 
be  disclosed  in  the  message  where  the  telegram  relates  to  sick- 
ness or  death.  Lyne  v.  Tel.  Co.,  123  N.  C,  129 ;  Cashion  v. 
Tel.  Co.,  124  N.  C,  459 ;  Kemion  v.  Tel.  Co.,  126  K  C, 
232.  Tn  fact,  however,  in  this  case  it  was  shown  on  the  face 
of  the  telegram  and  the  agent  also  had  knowledge  of  the  fact. 
Kennon  v.  Tel.  Co.,  126  K  C,  232. 

Without  discussing  the  other  matters,  which  may  not  arise 
in  another  trial,  it  appears  that  in  response  to  the  sixth  prayer 
for  instruction  (which  taken  and  construed  as  a  whole  was 
proper),  the  case  merely  states,  "the  Court  charged  the  jury 
fully  upon  the  law.  to  which  there  was  no  exception.'^  But 
the  appellant  was  entitled  to  have  the  Judge  set  out  what  fae 
charged  in  lieu  of  that  prayer,  that  this  Court  might  see 
whether  it  "substaiiitially"  or  "fully^'  covered  the  prayer 
asked.     Wilson  v.  By.,  120  N.  C,  581. 

New  trial. 
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PAIR  V.  SHELTON. 
(Filed  April  9,  1901.) 

CONTRACTS — Consideration— Patents. 

A  person  who  purchases  the  exclusive  use  of  certain  territory 
for  the  sale  of  a  patent  can  not  set  up,  as  a  failure  of  con- 
sideration of  a  note  given  therefor,  that  the  article  patented 
was  worthless. 

Action  by  A.  J.  Fair  against  D.  D.  Shelton  and  W.  A. 
Whitaker,  heard  by  Judge  E.  W.  TimberlaJce  and  a  jury,  at 
November  Tenn,  1000,  of  Forsyth  Oniiity  Superior  Court. 
From  a  judgment  for  the  plaintiff,  the  defendants  appealed. 

Sivink  &  Swink,  for  the  plaintiff. 
Jones  d'  Patterson,  for  the  defondant.s. 

Cook,  J.  The  execution  of  the  no+e,  coupled  with  the 
terms  and  conditions  stated  in  the  contract  sued  upon,  and 
also  the  delivery  of  the  deed  to  defendant,  are  admitted. 

For  their  defence  the  defendants  aver: 
•  "1.  They  admit  the  execution  of  the  note  and  contract  sued 
on ;  but  they  all^e  that  they  were  induced  to  sign  the  said  note 
and  contract  upon  the  representations  of  plaintiff  that  the  to- 
bacco s^toanier  was  properly  ocwietnicted  out  of  good  and  dura- 
ble material;  that  its  mechanism  was  perfect,  and  that  it 
would  be  readily  sold  and  meet  the  demands  of  the  farmers 
and  raisers  of  tobacco,  while  in  truth  and  in  fact  it  was 
badlv  constiniotied  and  ouit  of  inferior  material,  and  could  not 
be  operated  as  represented  by  the  plaintiff,  and  because  of 
such  defects  defendants  have  been  unable  to  sell  the  steamer. 

"2.  That  there  has  been  a  failure  of  the  consideration  upon 
which  the  note  was  executed,  and  therefore  judgment  should 
not  be  rendered  against  them  for  said  note." 

As  to  the  first  averment  there  is  no  proof  offered,  and  it 
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seems  to  have  been  abandoned.     It  will  not  be  further  con- 
sidered. 

As  to  the  second — the  defendants  relv  upwi  a  failure  of 
consideration  of  the  contract,  and  undertake  to  prove  it  by 
sliowing  that  the  patent  tobacco  steamer  was  worthless,  which 
<n'idence  was  excluded  by  the  Court,  and  defendants  excepted. 
Defendants  do  not  rely  upon  a  partial  but  an  entire 
failure  of  consideration,  which  alone  can  defeat  a  sale  or  con- 
tract. Johnston  v.  Smith,  86  X.  C,  601.  It  matters  not 
whether  the  subject  of  the  sale  was  of  value  to  the  purchaser 
or  vendee — as  to  him  it  may  be  absolutely  worthless,  but  if 
it  be  of  some  value  to  the  grantor  or  vendor,  however  little, 
the  consideration  does  not  fail.  To  render  a  promise  void 
u])on  an  entire  failure  of  consideration,  it  must  appear  that 
the  consideration  upon  which  it  was  supp>osed  to  be  based, 
did  not  in  fact  exist,  and  its  non-existence  was  unknown  to 
the  parties.  For  instance,  where  the  grantor  sells  and  con- 
veys land  to  which  he  has  no  title  (both  parties  assuming  that 
he  has)  the  grantee  gets  nothing — there  is  a  failure  of  con- 
sideration; but  otherwise  should  the  grantee  purchase  such 
rifijht,  title  and  interest  as  grantor  might  have,  for  here  the 
iiKixim  of  caveat  emptor  applies.  Fox  v.  Ilaughton,  85 
X.  C,  168.  Likewise  if  a  vendee  gets  that  which  he  buys, 
though  worthless  (in  the  absence  of  deceit),  for  he  buys  upon 
his  own  jud^Hfuent  and  at  his  own  risk,  in  not  requiring  a  war- 
ranty. So  also  in  the  absence  of  fraud,  the  buyer  is  liable  for 
tlie  price  agreed  to  be  paid  for  worthless  stock  in  a  corpora- 
ti(m,  where  he  receives  that  for  which  he  contracted,  though 
it  was  kno\^Ti  by  the  seller  to  be  worthless.  Hunting  v. 
Downer,  151  Mass.,  275.  In  the  case  under  consideration 
no  deceit  was  practiced,  nor  was  there  any  warranty.  The 
<lefendants  purchased  the  exclusive  use  of  the  territory  for 
the  sale  of  the  steamer,  and  obtained  what  they  purchased. 
The  grantor  owned  the  right  and  did  sell.     He  also  had  ap- 
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plied  for  the  patent  and  there  is  no  sug^gestion  that  he  failed 
to  acquire  it.  What  more  was  necessary  to  be  performed 
n|)on  the  part  of  plaintiff?  If  the  investment  proved  to  be 
unprofitable  to  defendants  it  was  their  misfortune.  Failure 
to  realize  profits  upon  experiments  and  speculations  are  too 
frequent  to  excite  surprise.  While  the  Datent  law  allows  a 
T)atent  to  issue  only  for  a  new  and  useful  art,  machine,  etc., 
vet  there  is  no  implied  warranty  that  it  will  be  profitable. 
Judge  Story  says,  "By  'useful  invention,'  in  the  statute,  is 
meant  such  a  one  as  may  be  applied  to  some  beneficial  use  in 
society,  in  conitradisri notion  to  an  inveiiUon  "vvhicJi  is  injurious 
\c,  the  morals,  the  healnh,  or  the  good  order  of  society.  *  *  * 
If  tihis  practical  utility  be  very  limitied,  it  A\all  follow  that 
it  will  be  of  little  or  no  profit  to  the  inventor ;  and  if  it  be 
trifling,  will  sink  into  utter  neglect." 

In  the  case  of  Wilson  v.  Hentges,  26  Minn.,  290  (and  cited 
and  approved  in  Van  Norman  v.  Barrean,  54  Minn.,  393), 
ii  is  held :  '*If,  however,  tlic  patont  be  valid,  llie  right  to  sell 
tlie  article  is  exclusive,  and  is  in  law  a  valuable  right,  al- 
though it  may  not  in  fact  be  a  profitable  one ;  and  as  one  may 
pay  or  agree  to  pay  what  he  pleases  for  such  a  right,  the 
?rant  of  it  to  him  is  a  valid  consideration  for  his  promise  to 
pay  for  it." 

In  this  case  the  plaintiff  owned  the  patent  and  the  exclu- 
:$ive  right  to  sell  in  the  territory  described.  Defendants 
l)ought  that  right  and  nothing  more.  No  steamers  were  sold. 
Defendants  had  the  right  under  the  contract  to  return  the 
deed  at  the  expiration  of  ninety  days  in  cancellation  of  the 
note,  but  did  not  choee  to  do  so.  The  basis  of  the  considera- 
tion of  this  contract  was  the  existence  of  the  exclusive  right 
to  sell  the  patent  tobacco  steamer  in  that  territory,  condi- 
tioned upon  the  issuance  of  the  patent  to  the  plaintiff,  about 
which  there  is  no  contention,  for  it  is  admitted. 
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This  being  the  case,  we  think  his  Honor  properly  excluded 
the  evidence,  and  hold  that  there  is 
Xo  error. 


NICHOLS  V.  NICHOLS. 
(Filed  April  9,  1901.) 

1.  DIVORCE— Aflldavit^The  Code,  sec.  1287^Juri8diction, 

All  the  requisites  mentioned  in  the  atSdavit  required  by  section 
1287  of  The  Code  are  mandatory,  and  a  failure  to  set  out 
these  averments  in  the  affidavit  ousts  the  superior  court  of 
jurisdiction. 

2.  JURISDICTION — Exceptions  and  Objections — Supreme  Court. 

Exception  to  the  jurisdiction  may  be  made  for  the  first  time  in 
the  Supreme  Court. 

Action  by  Dicey  Nichols  against  William  Nichols,  heard 
by  Judge  E,  W,  Timherldke  and  a  jury,  at  November  Term, 
1900,  of  Forsyth  County  Superior  Court.  From  a  judg- 
ment for  plaintiff,  the  defendant  appealed. 

Jones  &  Patterson,  for  the  plaintiff. 

^Yatso7l,  Buxton  &  Watsoji,  for  the  defendant. 

Montgomery,  J.  The  appellant,  in  this  Court,  moved  to- 
dismiss  the  action  on  the  ground  that  the  Superior  Court  did 
not  have  jurisdiction  upon  the  complaint,  to  try  the  case. 
The  action  was  for  divorce  a  vinculo,  and  the  affidavit  acoom- 
panying  the  complaint  did  not  contain  one  of  the  averments 
prescribed  in  The  Code,  Section  1287.  There  was  omitted 
from  the  affidavit  the  statement  that  the  facts  set  forth  in  the 
complaint  as  ground  for  divorce  had  existed  to  plaintiff's 
knowledge  at  least  six  months  prior  to  the  filing  of  the  com- 
plaint.    The  question,   then,   is  presented,  Do  the  matters 
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which  are  required  to  be  set  forth  in  petitions  for  divorce, 
The  Code,  section  1287,  affeot  the  jurisdictio!;  of  the  Court, 
or  are  they  matters  merely  directory,  and  if  not  complied 
with,  demurrable  only,  and  cured  by  venlict  and  judgmen't  in 
the  cause  if  not  demurred  to  ?  There  is  no  fault  found  with 
the  complaint  in  the  case.  In  Diclcinson  v,  Dickinson,  7  X.  C, 
327,  this  Court  said,  "It  should,  however,  be  distinctly  s/tated 
in  the  affidavit  that  the  petitioner  knew  of  the  facts  charged 
six  months  before  the  filing  of  the  petition ;  and  this  that  the 
application  may  appeaa*  to  the  Coiut  not  dict<xted  by  passion 
or  resentment  but  an  affair  of  deliberation."  That  point 
was  decided,  as  the  Court  said,  that  it  might  serve  to  prevent 
fniitless  litigation  and  settle  the  practice  in  other  cases;  the 
case,  however,  had  been  disposed  of  on  anoither  point  upon 
which  the  argument  in  chief  had  been  made.  It  is  true  that 
that  decision  was  rendered  upon  the  statute  of  1814,  brought 
forward  in  the  Revised  Statutes,  chapter  39,  and  that  section 
6  of  that  adt  declared  that,  ^^No  petition  for  divorce  should  be 
sustained  unless  the  petitioner  stated  and  swore  to  the  facts, 
the  ground  of  his  or  her  complaint  had  existed  to  her  knowl- 
edge at  least  six  months  prior  to  the  filing  of  the  petition." 
That  section  also  declared  that  no  person  should  be  entitled 
to  sue  under  the  act  unless  he  or  she  should  have  resided 
within  the  State  three  years  immediately  preceding  the  ex- 
hibition of  'his  earlier  petition.  Xevertilioleiss,  we  are  of  the 
opinion  that  although  the  prohibitory  words  in  section  6  of 
the  act  of  1814  in  reference  to  the  maintenance  of  actions  in 
divorce,  unless  thft  requirements  of  the  section  are  cmplied 
with,  are  not  used  in  section  1287  of  The  Code,  yet  the  ma- 
teriality of  these  requisites  is  no»t  lessened  so  as  to  affect  the 
matter  of  jurisdiction  of  the  Courts.  It  is  necessary  in  order 
tlmt  the  Courts  m-ay  take  jurisdiction  of  the  matter  of  divorce 
that  each  and  all  of  the  requisites  mentioned  in  the  affidavit 
required  by  The  Code,  sec.  1287,  shall  be  set  out  and  sworn  to 
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by  the  plaintiff.  The  requirements  are  mandatory.  The  mat- 
ter of  divorce  not  on»ly  affects  the  parties  immediately  con- 
cerned, but  the  whole  fabric  of  our  social  life;  and  the 
Courts,  before  thoy  will  act,  must  see  tliat  a  fit  case  is  before 
them  to  be  heard,  and  that  can  not  be  seen  under  our  statute 
unless  all  the  matters  required  by  seobon  12S7  of  The  Oode 
are;  set  out  in  the  affidavit  accompanying  the  complaint,  as 
well  as  that  the  complaint  should  set  out  a  good  clause  of  ac- 
tion. The  policy  of  the  law  in  requiring  the  averment  in 
the  affidavit  that  tJie  knowledge  of  the  facts  w^liich  are  alleged 
as  the  gi\>imds  for  divorce  have  exisited  six  months  prior  to 
the  filing  of  the  complaint,  -appears  in  the  qu<Jltation  which 
we  have  made  from  tihe  opinion  of  the  Court  in  Dickinson  v, 
iJiclcinson,  supra. 

The  motion  was  properly  made  in  this  Court,  although 
made  for  the  first  time.     Ladd  v,  Ladd,  121  N.  C,  118. 

llie  action  is  dismissed. 


HODGIN  V.  BANK. 
(Filed  April  9.  1901.) 


1.  PARTNERSHIP— i«ti/At  of  Surviving  Partner^Receiver. 

It  Is  the  duty  of  a  surviving  partner  to  close  up  the  aflalriB  of 
the  firm. 

2.  PARTNE.cSH IP— Payment  of  Debts. 

A  surviving  partner  is  not  compelled  to  pay  the  debts  pro  rata 
or  In  any  prescribed  order. 

AcTioK  by  the  Peoples  N^ation'al  Baak  agsainst  G.  D. 
Ho<ig'in,  heard  by  Judge  E,  W.  Timherlcike  at  November 
Term,  1900,  of  Forsyth  County  Superior  Court.  From  an 
order  refusing  to  ap^xjint  a  reoeivei*,  the  defendant  appealed. 
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Holt  on  &  Alexander,  and  Shepherd  &  Shepherd,  for  the 
plaintiff. 

Glenn  &  Manly,  and  Watson,  Buxton  &  Watson,  for  tihe 
defendant. 

MoNTGOMKUY,  J.  At  the  September  Temi,  1891),  of  this 
Court,  upon  a  rehearing  of  tiiis  oaae  granted  at  the  instance  of 
the  plaintiff  against  whom  judgment  had  bet^i  rendered  in  the 
Court  below,  it  was  held  that  the  amount  of  money,  $3,037.77, 
whioli  had  been  deposited  by  the  plaintiff  as  gui-viving  partner 
of  Hodgin  Bros.  &  Lunn,  with  the  defendant  bank,  Was  a 
8i)eciaJ  fund  belonging  to  the  plaintiff  to  be  disbursed  by 
him  in  the  payment  of  partnership  debts,  and  thait  the  de- 
fendant could  not  "apply  the  deposit  to  tlie  payment  of  a  debt 
due  to  the  bank  by  the  partnership.  The  case  was  remanded 
to  the  Superior  Oouxt  for  a  new  trial,  and  at  the  November 
Tenn,  1000,  of  that  Court  the  defendant  mo\''ed  for  a  re- 
ceiver, and  for  an  order  of  reference  to  hiave  the  aooount  of 
George  D.  Hodgin,  surviving  partner,  stated.  The  motion 
was  refused  and  the  defendant  excepted  and  appealed. 

We  find  no  error  in  the  rulings  of  his  Honor.  It  is  the 
right  as  well  as  the  duty  of  a  surviving  partner  to  close  up 
tihe  affairs  of  Uie  firm.  He  has  the  right,  tliercf  ore,  to  receive 
and  to  collect  the  debts  and  assets  of  the  partnership,  and  ap- 
ply the  same  toward  the  paymenib  of  the  debts  and  liabilities 
of  the  finn.  Story  on  Partnership,  sec.  344 ;  Weisel  v,  Cobb, 
114  X.  C,  22 ;  Hodgin  v.  Bank,  124  N.  C,  540.  In  case  of 
danger  of  misapplioation  by  the  surviving  partner  of  partner- 
ship funds,  the  Courts  \N^uld  certainly,  in  belialf  of  the  repre- 
sentatives of  a  deceased  partner,  interfere  and  restrain  by 
injimction  the  surviving  pai^tner  from  suoh  acts,  or  grant 
other  proper  relief;  aaid  we  see  no  reason  wliy  tliey  sliould 
not  interfere  in  belialf  of  a  creditor  in  suoh  a  case. 

But  we  see  no  reason  in  tihe  case  before  us  for  suoli  action 


112  IN  THE  SUPREME  COURT.  [128 


HoDGiN  V.  Bank. 


on  die  part  of  the  Oourt  below,  if  it  could  be  had  in  this  ac- 
tion.  There  is  no  charge  made  against  the  personal  oharae- 
ter  or  business  ciapacity  of  the  plain.tifif,  and  the  only  allegia- 
tion  upon  wihioh  the  relief  was  sought  waa  that  the  plaintiff 
had  already  preferred  debts  due  to  his  own  relatives,  who 
■were  creditors  of  the  partnership,  by  paying  them  more  on 
their  debts  tlian  he  had  paid  to  oilier  creditors,  and  that  lie 
was  insolvent.  But  at  that  time  such  a  preference  he  had  a 
right  to  make.  As  surviving  partner,  he  was  no»t  compelled 
to  pay  the  debts  of  the  partnership  p'o  rata,  or  in  any  pre- 
scribed order.  Hodgin  v.  Bank,  124,  N.  C,  540.  It  is 
true  that  he  held  the  funds  in  trust  for  the  pajTnent  of  the 
partneralhip  debts,  bu<t  he  had  the  same  discretion  as  to  prefer- 
ence in  the  payment  of  thiose  debts  as  the  firm  would  have  had 
before  the  dissolution  by  the  death  of  one  of  the  paii^nere. 
He  was  not  bound  by  any  rule  prescribed  by  statute,  as  are 
executors  and  admin isti-ators,  in  this  respect.  His  Honor 
required  a  Iwnd  of  the  plaintiff — proper  xmder  all  tlie  clrcura- 

sta-nces  of  this  cajse — but  that  was  more  for  tlie  security  of 

I. 

the  future  mJanagement  of  the  fund  and  its  distribution  ac- 
cording to  law  than  for  indemnification  for  past  transactions, 
as  we  suppose. 

A  judgment  was  rendered  for  the  amount  of  the  deposit 
witih  interest  amd  cost  for  the  plaintiff,  and  we  see  no  error 
therein. 

Aflfirmied. 
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WILKIB  V.  RAILROAD. 
(Piled  April  9.  1901.) 

1.  DAMAGES — Mental     Anguish — Inatmctiona — Loss      of     Mental 

Power. 

Where  damages  are  sought  to  be  recovered  for  mental  anguish 
or  loss  of  mental  power,  there  must  be  evidence  of  such  suf- 
fering Introduced  on  the  trial. 

2.  DAMAGES — Speculative — Evidence — Personal  Injuries. 

In  an  action  for  personal  Injuries,  evidence  as  to  how  much  a 
person  might  have  gained  by  trading  Is  speculative,  and  In- 
competent to  show  earning  capacity. 

Action  by  C.  D.  Wilkie  again$»t  tihe  KaJeigh  and  Cape 
lear  Railroad  Connpany.  Petition  to  rehear.  Petition  al- 
lo\red.     For  prior  report,  see  127  N.  C,  203. 

Do}iglas8  &  Simms,  for  the  petitioner. 
Womack  <S:  Hayes,  for  the  defendant. 

Montgomery,  J.  Tliis  case  is  luow  being  considered  on  a 
petition  to  rehear,  granted  on  the  application  of  the  defend- 
ant, appellant.  The  original  hearing  was  at  the  September 
Term,  1900,  and  the  caije  is  reported  in  127  ^,  C,  203.  It 
appears  now  to  the  Court  that  w^  overlooked  the  exceptions 
of  the  defendant  to  the  last  two  paragraplis  cf  his  Honor's 
diarge.  They  are  in  the  following  words,  the  one :  "These 
(damages)  are  understood  to  embrace  iiidemnity  for  loss  of 
time  or  lo^  from  inability  to  perform  ordin-ary  labor  or  loss 
oi  capacity  to  earn  money,  and  for  actual  sufferings  of  body 
and  mind,"  and  the  otiher :  "Plaintiff  is  to  have  a  reasonable 
satisfaction  (if  he  is  entitled  to  recover)  fo(r  loss  of  both 
bodily  and  mental  powers  and  for  actual  suffering,  boith  body 
128 8 


114  IN  THE  SUPREME  COURT.  [128 


WiLKiE  V,  Railroad. 


and  mind,  which  are  the  immediate  and  necessary  conse- 
quences of  tJie  injury.'' 

We  are  of  tihe  opinion  that  in  oases  where  damages  are 
sought  to  be  recovered  for  mental  anguish — sufferings  of  the 
mind — there  must  be  evidence  of  suoh  suffering  introduced 
on  the  trial.  The  authorities  in  tlie  several  States  are  in  con- 
flict on  this  subject,  but  we  will  adhere  to  the  rules  laid  down 
in  Smith  v.  Railroad,  126  N.  C,  712.  There,  we  said  that 
&n  instruction  of  his  Honor  that  the  plaintiff  could  recover 
for  raenftal  anguish  endured  by  him  was  erroneous  in  the 
absence  of  evidence  of  mental  anguish. 

Xeither  in  tihis  case  \v\a&  tliere  evidence  of  loss  of  mental 
po^vers,  and  his  Honor  wtas  in  error  in  submirting  that  ques- 
tion to  the  jury  in  the  absence  of  evidence.  The  plaintiff 
did,  it  is  true,  testify  that  he  had  a  fainting  or  unconscious 
epell  at  the  time  of  the  accident,  but  there  was  no  evidence  of 
permanent  impainnen't  of  the  plaintiff's  mental  capacity. 

As  to  the  evidence  in  respect  to  the  earning  capacity  of  the 
plaintiff  in  reference  to  his  furnishiing  the  hands  under  his 
charge  with  rations,  and  the  instructions  of'  his  Honor  on 
that  evidence,  we  think  tiio  new  trial  ought  also  to  be  ex- 
tended. 

There  was  error  in  the  trial  below  in  the  respects  pointed 
out  in  this  opinion,  i.  e.,  as  to  the  measure  of  damages,  and 
there  mus.t  be  a  new  trial  on  the  matters  embraced  in  the 
thii-d  issue — "What  danrngee,  if  any,  is  ihe  plaintiff  enititled 
to-  recover." 

Petition  allowed.  Partial  new  trial. 
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LIFE  V.  HOUCK. 
(Piled  April  9.  1901.) 

1.  CONTRACT — Breach— In  Loco  Parentis, 

Brldence  In  this  case  held  sufficient  to  establish  a  contract  be- 
tween a  grandfather  and  grandson  to  pay  for  services  to 
be  performed  by  grandson. 

2.  ACTION— Ootitroct. 

The  cause  of  action  in  this  case  arose  on  death  of  decedent  for 
breach  of  contract  whereby  plaintiff  was  to  have  a  part  of 
property  of  decedent,  notwithstanding  he  was  not  lo  have 
the  property  until  the  death  of  the  widow  of  decedent. 

Action  by  J.  A.  Lipe  against  W.  A.  Hoaick  and  J.  S.  Lipe, 
Adm'rs  of  W.  A.  Lipe,  heard  by  Judge  H.  R.  Bryan  and  a 
jury,  at  November  Term,  1900,  odf  Rowan  County  Superior 
Court.  From  a  judgment  for  defendant,  the  plaintiff  ap- 
pealed. 

R,  Lee  Wright  and  B,  B.  Miller,  for  the  plaintiff. 
Overman  &  Gregory,  for  the  defendant. 

Cook,  J.  The  question  presenited  for  our  decision  is, 
"Whetter  the  evidence  established  a  contract,  express  or  im- 
plied, between  the  plainitiff  and  defendants'  intestate  ?" 

The  construction,  which  is  a  question  of  law,  is  not  in- 
volved. It  is  the  existence  of  a  contradt  and  its  terms,  which 
is  a  question  of  fact  to  be  found  by  a  jury.  As  to  this,  we 
rhink  his  Honor  erred  in  not  submit/ting  the  issue  to  the  jury. 

In  ascertaining  whether  there  was  a  contract,  tiie  rela- 
tions of  'tihe  parties  must  be  taien  intx>  consideration  in  con- 
nection with  their  transaction  and  dealing.  The  plaintiff 
was  recognized  by  the  intestate  as  his  grandson,  and  so  treated. 
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He  received  the  support  and  care  from  his  grandfather  dur- 
ing his  miniority,  and  in  return  rendered  valimble  and  effi- 
cient service.  There  was  no  legal  obligation  resting  upon 
him  to  remain  with  and  submit  to  the  control  of  his  grand- 
father, \viio  was  not  his  natural  guardian,  nor  was  the  grand- 
fiaJtlier  under  such  obligations  to  him  as  are  imposed  upon  the 
father  or  natural  guardian. 

These  conditions  '\vere  recognized  by  them,  as  is  shown  by 
the  conduct  of  the  intestaite  as  testified  to  by  the  plaintiff. 
It  was  ivhen  he  became  twenty-one  years  old,  that  the  intes- 
tate called  the  plaintiff  to  him  and  had  an  understanding 
with  him  as  to  their  future  relations.  There  was  no  con- 
tinuation of  parenital  control  or  filial  service  after  the  plain- 
tiff arri\'ed  at  his  majority,  but  promptly  an  agreement  and 
understanding  was  had  between  them. 

It  appears  that  the  intesibate  was  moved  to  this  understand- 
ing by  his  owTi  necessities  and  for  his  own  benefit.  He  real- 
ized and  appreciated  the  valuable  and  efficient  services  of  the 
plaintiff — "J  im  was  worth,  as  much  as  any  two  hands  he  had'^ 
— recognizing  and  speaking  of  him  as  ''a  hand ;"  "if  it  was 
not  for  Jim,  he  could  not  get  amything  done ;"  "plaintiff  was 
a  good  hand  and  treatied  intestate  alright.  Intestate  esteemed 
him  just  as  much  as  his  own  son." 

Under  these  conditions  (intestate  growing  old)  the  agree- 
ment was  made,  as  appears  from  testimony  of  plaintiff: 
^'When  T  became  twentv-one  years  old  W.  A.  Lipe,  who  was 
my  grandfather,  called  me  and  asked  me  if  I  was  going  to 
stay  with  them.  I  said  S-es,  sir.'  He  then  said  4f  you  w^ill 
stay  and  be  a  good  boy,  I  will  give  your  mother's  part  of 
the  land  ajid  property,'  and  then  he  asked  me  if  that  was  not 
as  good  as  anybody  could  do.  I  said  'yes,  sir.'  He  then  said 
I  was  to  get  it  after  his  death  and  after  his  wife's  death ;  he 
said  he  would  give  me  my  patches  on  which  I  could  raise 
wheat  ajid  cotton." 
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Taking  this,  in  connection  with  the  testimony  of  intes- 
tate's widow  as  follows:  ''Mrs.  Catharine  Lipe,  and  the 
widKnv  of  the  intestate.  I  helj^ed  to  naise  plaintiff.  My 
children  are  dead.  Plaintiff  has  been  living  with  me  and 
his  grandfather  all  his  life.  We  raised  him^  He  worked 
for  his  grandfather.  Jim  had  principal  nmniageimeflat  Lipe 
told  him  what  to  do.  He  said  he  would  give  the  use  of  the 
land  for  a  gift.  I  know  wheai  plaintiff  became  twenty-one 
\efiTs  old.  Tt  was  aboiit  seven  years  ago.  An  agreement 
was  entered  into  between  intestate  and  plaintiff.  Mr.  Lipe 
asked  him  if  he  was  going  to  stay  with  us  all  his  life.  Plain- 
tiff said  'yes.'  Then  Lipe  said  you  can  have  your  mother's 
part^  "ify  sister,  Albertine  Freeze,  was  present  Plaintiff 
WAS  a  good  hand  and  treated  intestate  alright.  Intestate 
esteemed  him  ju-st  as  much  as  his  own  son.  His  services  were 
worth  $200  per  annum,"  and  the  fact  that  plaintiff  did  re- 
main with  intestate  and  Avork  and  seir\'e  him  as  before,  whalt 
conclusion  could  be  reached  other  tihan  that  he  was  complying 
with  his  part  of  their  understanding  ?  He  wp.s  of  age ;  capa- 
ble of  contracting;  the  understanding  was  based  upon  a  valu- 
able consideration  (do  ut  facias),  and  the  intesrt:Jate  accepted 
the  service  an<l  received  tihe  benefits.  From  the  evidence  it 
appears  that  the  intestate  intended  to  jxirform  his  part  of  the 
agreement  or  understanding,  from  declarations  made  to  sev- 
eral parties:  *'If  Jim  stays  he  should  have  half  of  every- 
thing there,  and  he  wanted  a  good  man  to  testify  to  it;"  "Jim 
might  ^et  shingles  and  finish  this  porch — it  would  be  his  any- 
how;" ''he  would  like  to  have  Jim  in  the  yard,  and  if  he  did 
as  he  had  been  doing  he  expoct<xl  to  give  him  a  good  home 
ai>d  part  of  his  property."  But  his  death  came  smldenly 
and  unexpectedly — killed  accidentally.  No  provision  by  will 
or  otherwise  appears  to  have  been  nuade  for  the  performance 
of  his  promise. 

The  facts  in  this  case  are  unlike  those  in   the  case  of 


118  I:N"  the  supreme  COUET.  [128 

LiPE  V.  HOUCK. 

Williams  v.  Barnes,  14  N.  C,  348,  cited  by  counsel  for  de- 
fendants, where  Ruffin,  J.,  says:  "I  think  such  claims,  with- 
out probable  evidence  of  a  contract,  oughit  to  be  frowned  on 
by  courts  and  juries,"  and  in  other  similar  cases,  wherein  the 
child  (or  grandchild)  upon  arrival  at  full  age  continues  to 
reside  with  and  serve  the  parent,  without  any  agreement  as  to 
the  change  of  relations  theretofore  existing — ^notably  Hudson 
V.  Lutz,  50  N.  C,  217 ;  Callahan  v.  Wood,  118  N.  C,  762,  and 
cases  there  cited. 

In  this  case,  the  grandfather,  not  being  the  natural  guar- 
dian, and  only  assuming  the  act  in  loco  parentis,  recognized 
the  fact  tJiat  the  grandson  had  become  of  full  age,  an^d  that 
his  merit  would  be  appreciated  and  services  wanted  by  others 
who  would  compensate  him  for  the  same;  otherwise,  why 
should  he  ask,  ^4f  tJiat  was  mot  as  good  as  anybody  could 
do?"  The  compensation  thus  offered  was  such  share  of  his 
estate  as  his  mother  would  have  taken  according  to  tihe  law  of 
descent  amd  distributions  in  case  of  his  dying  intestate  and 
she  surviving  him.  But  the  motiher  was  dead,  and  his  prom- 
ise to  make  this  provision  was  not  complied  with,  and  under 
the  peculiar  circumstances  of  this  case  he  could  not  take  her 
share.  Wherefore,  he  brings  this  action  to  recover  upon  a 
breach  of  the  contract,  having  no  other  remedy. 

It  would  be  unjust  for  the  estaite  to  retain  the  ppoduots  of 
his  labor  and  services  for  seven  years  unless  they  were  ren- 
dered gratuitiously,  which  does  not  appear  to  have  been  the 
fact 

Nor  is  there  force  in  the  contention  that  tJie  action  could 
not  be  maintained  imtil  after  the  widow's  death.  This  is 
not  an  action  for  specific  performance,  bujt  upon  a  brei»oh  of 
contract — the  action  for  which  accrued  upon  the  death  of  the 
intestate.  Eor,  thereafter,  a  compliance  with  their  under- 
standing was  impossible. 
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His  Honor  erred  in  holding  that  the  plaintiff  oould  not 
recover  upon  the  evidence  presented,  and  there  will  have  to  be 
a  new  tribal. 


WOOTEN   V.   RAILROAD. 


(Filed  April  9,  1901.) 


1.  CORPORATIONS— Tron^fcr  of  atoc1(y—LiaUHty  For, 

Where  a  transfer  of  stock  of  a  corporauon  is  made  on  its  books 
by  an  executor,  the  corporation  is  fixed  with  knowledge  of 
the  will  and  its  contents. 


2.  CORPORATIONS— Wroni7/wZ  Transfer  of  Stock  hy  Executor. 

Where  an  executor  wrongfully  transfers  specifically  bequeathed 
stock  to  a  purchaser,  the  corporation  would  not  be  liable  in 
the  absence  of  reasonable  grounds  to  believe  such  transfer 
was  not  proper. 

3.  CORPORATIONS— Wron(7fttl   Transfer  of  Stock   l>y  Executor-^ 

Negligence — J:*roximate  Cause. 

The  wrongful  transfer  by  executors  of  stock  in  a  corporation, 
making  possible  subsequent  transfers,  is  the  proximate 
cause  of  the  loss  of  such  stock  through  such  subsequent 
transfers. 

4.  LIMITATIONS  OF  ACTIONS— Remainders— Stock. 

The  statute  of  limitations  does  not  run  against  one  holding  a 
remainder  in  stock.  In  an  action  for  the  wrongful  transfer 
of  the  same,  until  the  death  of  the  person  holding  life  In- 
terest. 

Action  bv  Edward  Wooten  and  wife  Eliza  Wooten, 
R.  B.  S&wetij  W.  L.  Jewett,  Stephen  Jewetit,  Henry  B.  Jew- 
ett  and  R.  D.  Jewett  against  the  Wilmington  and  Weldon 
Railroad  Company,  heard  by   Judge   George  H.  Brown,   at 
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January  Tenii,   1900,  of  New  Hanover  Superior  Oooirt. 
From  a  judgment  for  plaintiffs,  tihe  defendajit  appealed. 

John  D,  Bellamy,  for  the  plaintiffs. 

Junius  Davis  and  Rountree  &  Carr,  for  the  defendants. 

Montgomery^  J.  This  case  was  heard  in  the  Oourt  be- 
low upon  an  agreed  state  of  facts — ^thoee  material  to  the  de- 
cision of  the  case  being  as  follows:  Eliza  Claudia  Bradley 
died  in  1854,  leaving  a  last  will  and  testamenib  in  whicih  she 
bequeathed  to  her  son,  Charles  W.  Bradley,  20  shares  of  cap- 
ital stock  of  the  Wilmdng'ton  and  Raleigh  Railroad  Company 
(now  the  Wilmington  and  Weldon  Railroad  Co.),  regi^red 
in  her  own  name  on  the  stock  ledger  of  the  company,  to  be 
held  by  him  in  trusit  for  'the  sole  and  separate  benefit  of  the 
testajbrix's  daughter,  Lucy  B.  Jewett,  during  her  life,  and 
upon  her  death  to  the  use  and  benefit  of  such  children  as  she 
might  leave  surviving  her.  On  December  1  following, 
Cliarles  W.  Bradley  and  James  A.  Bradley,  the  duly  quali- 
fied executors  named  in  the  will,  transferred  the  20  sh'aresi 
of  srtock  on  tlie  books  of  the  company  "to  Charles  W.  Bradley, 
trustee  for  Lucv  A.  Jewett  "  and  a  new  certificate  of  stock  was 
issued  by  the  company  in  those  ^vords.  In  July,  1869, 
Charles  W.  Bradley,  trustee,  transferred  the  stock  to  Lucy 
A.  Jewett  absoluitely — the  word  "trustee"  appearing  on  the 
company's  transfer  ledger  af tei*  Bradley's  name,  and  a  new 
certificate  of  stock  was  issued  by  the  company  to  Mrs.  Jewett 
individually.     Afterwards,  in  the  same  year,  1869,  after  her 

1/  7  t.'  /  ' 

husband's  death,  Mrs.  Jewett  sold  and  transferred  the  stocK 
to  other  persons  absolutely,  and  new  certificates  of  stock  were 
issued  to  the  piu-ohasers,  but  the  stock  can  not  now  be  identi- 
fied, nor  its  ownership  traced.  The  stock  was  not  sold  by 
the  execnitors  to  pay  the  debts  of  Mrs.  Bradley — the  financial 
condition  of  her  estate  not  requiring  a  sale  for  that  purpose. 
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The  defendant  coinpiajiy  had  no  knowledge  of  the  condition 
of  Mrs.  Bradley's  estate,  and  no  ajcfkual  knowl'idge  of  the  eon- 
tents  of  her  will.  Mts.  Jewett  died  in  1898,  and  the  plain- 
tiffs are  her  children,  except  the  plaintiff  Edward  Wooten, 
who  intermarried  with  Eliza  Yonge  Jewett. 

The  action  is  brought  to  recover  from  the  defendant  the 
value  of  the  stock  and  the  increment  by  ^vay  of  dividends 
which  has  aoenied  since  the  death  of  Mrs.  Jewett. 

The  question  for  decision  then  is  this:  Does  the  transfer 
of  the  Btoek  of  a  corporation  on  tJie  books  of  the  company  by 
an  executor  fix  the  corporation  with  knowledge  of  the  contents 
of  the  will  ?  If  so,  then  the  transfer  of  the  stock  by  the  exec- 
utors of  Mrs.  Bradley  to  Mrs.  Jewett  was  wrongful,  because 
the  trust  created  in  the  will  in  favor  of  the  plaintiffs  was  not 
observed  in  the  transfer,  and  the  plaintiif  would  be  entitled 
to  recover  the  value  of  the  stock  and  the  accrued  dividends 
since  the  death  of  Mrs.  Jewett.  It  is  incumbent  on  a  corpo- 
ration to  prot>ect  the  rights  of  persons  interested  in  the  sitock 
of  the  corporation  against  unauthorized  transfer  of  the  stock. 
Cox  V,  Bank,  119  N.  C,  302 ;  Lorvry  v.  Bank,  15  Fed.  Cases, 
1040.  The  oonltention  of  the  plaintiffs  is  thiait  when  iiie 
executors  of  Mrs.  Bradley  transferred  on  the  books  of  the 
company  the  stock  of  Charles  W.  Bradley  as  trustee  for  Mrs. 
Jewett,  the  company  was  fixed  with  knowledge  of  the  contents 
of  t»he  will,  and  diat  in  the  transfer  the  trust  in  favor  of  the 
children  of  Mrs.  Jewett,  the  plaintiffs,  should  have  been  pre- 
served, under  the  provisions  of  the  Avill ;  that  the  defendant 
should  have  seen  that  the  transfer  should  have  been  made  to 
Charles  W.  Bradley,  in  tnis't,  or  as  trustee  for  Mrs.  Jewett 
for  her  life,  and  at  her  death  to  her  children  who  might  sur- 
vive her.  The  plaintiffs  further  contend  that  the  defendant 
also  committed  a  wrongful  and  unlawful  act  in  permitting  on 
its  books  the  transfer  of  die  stock  by  Charles  W.  Bradlev, 
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trustee  of  Mrs.  Jewett  to  his  cestui  que  trust  absolutely,  and 
the  transfer  bv  Mrs.  Jewett  to  others. 

The  defendants  insist  tihiat,  as  the  stock  on  the  books  stood 
in  the  name  of  Mrs.  Bradley,  the  only  thing  necessary  for  it  to 
take  notice  of  when  an  entry  of  transfer  of  the  stock  should  be 
recjuested  to  be  made  on  tihe  books,  was  the  exhibition  to  it  of 
the  letters  testamentary  from  the  proper  court  by  the  execu- 
tors, the  transfer  to  follow  as  a  matter  of  course  according  to 
the  directions  of  the  executors ;  that  the  executors,  so  far  aa 
defendant's  liability  is  concerned,  could  have  sold  and  trans- 
ferred not  only  the  stock,  notwithstanding  it  was  specificauy 
bequeathed,  but  that  they  could  have  done  so  even  in  fraud, 
provided  the  company  had  no  reasonable  ground  to  believe 
that  they  were  acting  fraaidulently  or  disposing  of  the  money 
for  their  own  benefit  in  the  transaction,  and  that  they  could 
have  negligently  or  fraudulently  failed  to  execute  the  trust 
imposed  by  the  will  upon  them  in  reference  to  this  stodc  and 
its  transfer,  provided  the  defendant  did  not  have  actual 
knowledge  or  information  which  might  reasonably  put  them 
on  their  guard  concerning  the  fraud  or  n^ligence,  at  or  before 
the  time  of  the  transfer,  and  on  the  ground  that  in  law  the 
personail  property  of  a  tee^ba'tor  is  vested  in  the  executor  with 
the  right  to  sell  or  dispose  of  it,  and  that  the  company  was  not 
compelled  to  take  notice  of  the  contents  of  the  will. 

The  plaintiffs  rely  principally  for  au'thority  on  the  case  of 
Lowery  v.  Merchants  and  Farmers  Bank,  decided  in  the 
Circuit  Court,  District  of  Maryland,  at  its  April  Term,  1848, 
Chief  Justice  Taney  delivering  the  opinion.  In  that  case  the 
future  dividends  on  a  number  of  shares  of  stock  in  the  Com- 
mercial and  Farmers  Bank  of  Baltimore  were  bequeathed  in 
trust  for  the  complainant  during  her  life  and  at  her  death  to 
her  daughter  Mary,  during  her  life,  the  executors  to  receive 
and  pay  the  same  over.  The  stock  and  the  other  property  of 
the  testator  were  bequeathed  to  the  executors  in  trust  for  a 
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number  of  persons  niamed  in  the  will,  sxibjeot  to  the  disposi- 
tion of  the  stock  to  the  complainant  and  her  daughter.  Sam- 
uel Jones,  one  of  the  executors,  transferred,  as  acting  execu- 
tor, this  stock  to  the  Merchants  Bank  as  a  security  for  money 
lent  to  the  executor  who  was  trading  under  the  firm  name  o± 
Talbot  Jones  &  Co.,  by  the  Merchants  Bank ;  and  in  default 
of  payment  for  the  debt  due  to  the  bank  the  stock  waa  trans- 
ferred by  a  broker  and  by  him  sold  to  pay  the  debt.  Upon 
these  facts  the  Oourt  said:  "The  question  then  is,  had  the 
hank  (Commercial  and  Earmer's  Bank) at  the  time  of  the 
transfer  actual  or  constructive  notice  that  the  executor  was 
abusing  his  trust  and  applying  his  stock  to  his  own  use? 
The  bank  by  its  answer  denies  that  it  knew  anything  of  the 
contents  of  Talbot  Jones'  will  or  of  the  bequest  to  the  com- 
plainant, and  there  is  no  proof  of  actual  notice ;  but  it  did  not 
know  that  this  stock  was  the  property  of  Talbot  Jones  at  the 
time  of  his  death,  for  it  so  stood  upon  its  own  books;  and 
as  the  transfer  was  made  by  Samuel  Jones  as  his  executor, 
the  bank  must  of  course  have  known  that  Talbot  Jones  left 
a  will.  Although  it  may  not  have  had  actual  no'tice  of  the 
contents  of  the  will,  yet,  as  it  was  dealing  with  an  executor 
in  his  character  as  such,  the  law  implies  notice.  This  is 
the  doctrine  in  the  English  Court  of  Chancery.  4  Madd., 
190."  And  it  was  further  said  by  the  Court  that  the  rule 
stood  upon  still  firmer  ground  in  Maryland,  for  every  person 
in  Ih'at  State  had  constructive  notice  of  a  properly  registered 
deed  for  real  or  personal  property,  while  in  England  the 
weiglit  of  authority  was  perhaps  to  the  contrary,  and  that 
"now  in  Marj^and  every  will  of  real  or  personal  property  is 
required  to  be  recorded ;  and  if  third  persons  are  bound  at 
their  peril  to  take  notice  of  a  r^stered  deed  when  there  is 
nothing  to  lead  them  to  inquiry,  the  obligation  must  be  still 
stronger  upon  one  who  is  dealing  with  an  executor  concerning 
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the  assets  of  the  deceased,  for  his  character  of  executor  of 
itself  gives  actual  notice  that  there  is  a  will  open  to  inspection 
upon  the  public  records.  The  bank  was  therefore  bound  to 
take  notice  of  the  will  when  this  transfer  was  proposed  to  be 
made  by  one  of  the  executors,  and  is  chargeable  to  the  same 
extent  as  if  it  had  actually  read  it.  It  was  negligence  in  the 
bank  not  to  examine  it,  and  if  it  was  ignorant  of  the  contents 
of  the  will  and  of  the  specific  bequest  of  this  stock,  it  was  its^ 
own  fault.  It  must  be  dealt  with  in  this  case  as  if  it  had  pos- 
sessed actual  knowledge  that  the  stock  in  question  was  specifi- 
cally bequeathed  by  the  testator  and  was  not,  by  the  will,  to  be 
transferred  or  in  many  manner  dispK>sed  of  by  the  executors 
during  the  lifetime  of  the  complainant,  and  that  it  was  the 
duty  of  the  bank  during  that  time  to  pay  the  dividends  to 
them  in  trust  for  the  complainant" 

The  plain tiflFs  also  cited  as  supporting  the  case  of  Loivery 
v.  Bank,  supra,  that  of  Caulkins  r.  Gas  Light  Co.,  85  Tenn.. 
6>3,  and  Stewart  v.  Ins.  Co.,  53  Md.,  564.  In  Caulkins  v. 
Gas  Light  Co.,  it  was  held  that  knowledge  of  the  contents  of  a 
will  on  the  part  of  a  corporation  is  presimied  by  law  from  its 
knowledge  of  the  fact  there  is  a  will,  upon  the  terms  of  which 
the  title  to  its  stock  is  made  to  depend.  In  Stewart  v.  Ins. 
Co.,  ^l/y>rfl,  the  C^ourt  said:  "The  fact  that  Simms  and  Tyson 
in  making  these  transfers  professeil  to  act  as  crecutars  of 
Johnson,  tlie  deceaseil  stockholder,  gave  the  company  or  its 
officers,  to  wliom  superinten<lence  of  transrfers  of  its  stock  was 
committed,  actual  notic*^  that  Johns3<^>n  left  a  will  which  was 
apt»n  to  insix^tion  \i\nn\  the  public  recH^rds,  and  made  thi*  cMn- 
pany  chargeable  to  the  s;iine  extent  as  if  such  officers  had  actu- 
ally read  it  and  thereby  made  themselves  acquainted  with  its 
contents.*' 

In  support  of  its  position,  the  defendant's  counsel  referred 
rlie  Court  to  the  castas  in  our  o\m  re]K>rts  of  Tifrrrll  r^  Morris, 
21  X.  C,  559,  Grai/  v.  Armistcad.  41  X.  C,  75;  Bradshaw  v. 


X.  C]  FEBRUAEY  TERM,  1901.  125 


WooTEN  V.  Railroad. 


Simpson,  Tbid.,  '24:(y ;  London  v.  Railroad,  88  N.  C,  384 ;  }Yil- 
8071  r.  Doster,  42  N.  C,  231 ;  to  tlie  Bank  of  England  eases 
on  the  same  subject  to  Uutchiiui  v.  State  Bank.  12  Mete,  421, 
especially  among  other  deeiaions  of  other  State;  to  Thomp- 
son's Commentaries  on  the  Law  of  Oorporatins,  Schoiiler 
Executors  and  Administrators;  Oook  on  Corpopations  and 
Lo^'elFs  Transfer  of  Stock.  We  will  now  examine  t^hese 
citations  of  the  defendant. 

We  tihink  the  cases  refferred  to  in  our  own  reports  have 
no  application  directly  to  the  quesition  to  be  decided.  They 
are  upon  a  point  about  w'hioh  there  is  no  controversy,  to-wit, 
that  exeeixtors  and  administrators  having  the  right  of  prop- 
erty in  the  personal  property  of  the  decedent  have  therefore 
the  right  to  sell  securities  of  the  estate,  and  ihe  mere  fact  of 
selling  is  no  breach  of  trust,  and  a  purchaser  is  not  liable 
without  actual  notice  that  the  administrator  intended  to  misr 
apply  the  funds  or  to  use  them  for  his  ov\^l  purpose;  for  the 
purposes  of  the  estate  may  recjuire  the  representative  to  dis- 
pose of  it  In  1  Cook  on  Corporations,  section  330,  there  is  a 
treatise  concerning  the  sale  of  stock  by  executors  and  admin- 
istrators and  tJie  rights  and  duties  of  corporations  in  allow- 
ing and  refusing  to  allow  a  registry  on  the  corporate  trans- 
fer book  of  the  sale  of  the  stock  by  an  executor  or  adminis- 
trator, and  the  concluding  part  of  the  section  is  read:  "In 
general,  a  corporation  has  a  right  to  assume  that  the  executor 
is  trane-ferring  stock  for  the  purjxjees  of  the  e«ta!te.  It  is  not 
obliged  to  inquire  into  the  purposes  of  the  party,  nor  to  in- 
vestigaite  whether  the  transaction  is  in  goo<^l  faith  or  fraudu- 
lent, nor  to  examine  tlie  will."  That  seems  to  sustain  the 
defendant,  although  the  matter  treated  of  is  the  sale  of  stock, 
and  not  the  regis^tration  of  the  transfer  of  stock  to  a  legatee 
and  its  effect  upon  the  corporation  witliout  taking  notice  of 
the  con'tents  of  the  \vill.  But  the  only  case  cited  under  that 
section  (Smith  v.  Nashville  Railroad,  01  Tenn.  221)  is  dia- 
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metrically  apposed  to  the  doctrine  of  the  text.     In  tha*^  case, 
the  owner  of  the  stxxak  died  testate,  but  without  having  named 
an  executor.     An  administraitor  cum  testamento  annex -j  was 
appointed,  and  he  delivered  a  part  of  the  stock  to  a  legatee 
named  in  the  will,  absolutely,  although  she  had  only  a  life 
estate  therein,  and  had  tlie  same  transferred  to  the  legatee 
on  the  books  of  the  corporation.     He  made  the  transfer  as 
administrator  simply  without   the  AVords   ''cum   testatnenlo 
annexo:'     The  Court  said  there,  ^'We  are  of  the  opinion  that 
upon  the  facts  of  this  case  the  corporation  is  not  iDow  liable 
to  an  action  on  this  ground.     It  had  no  knowledge  that  there 
was  a  will  limiting  the  title  of  Fannie  Baugh  to  tliis  stock, 
and  there  were  no  circumstances  connected  with  the  transfer 
by  Mr.  Ho\a^,  as  administrator,  calculated  to  put  it  upon  in- 
quirj'  85  to  the  existence  or  temis  of  a  will.     He  assigned  the 
certificate  standing  in  the  name  of  his  decedent  simply  as 
administrator.     If  he  had   assigned   as   administrator   cum 
testamento  annexo  it  would  have  been  notice  of  a  will.     The 
assignment  was  to  the  ''heirs  and  distributees,"  not  legatees 
of  J.   \V.   Baugh.     In  this  respect,   the  ca^se  is  to  be  dis- 
tinguished from  Covi/ixcjton  v,  Anderson,  16  Lea,  310,  and 
Canlli'ms  v.  Gas  Co,,  85  Tenn.,  G85." 

S<x;tion  2531  of  Thompson's  Commentaries  on  the  Law  of 
Corporations  contains  the  broad  statement  that  the  'betters 
testamentary'  sliow  an  apparent  right  to  dispose^  of  the  stock 
of  the  testator,  even  though  bequeatheil  specifically ;  and,  on 
principle,  the  company  is  bound  to  ros]  i\  t  his  title  and  trans- 
fer tliem  according  to  his  d<»sii*e."  And  the  eases  of  Bayard 
V.  Farmers  Bank,  52  Pa.  St.,  232,  and  Hutching  v.  State 
Bank,  12  Metcalf,  421,  support  the  text. 

The  m'atter  embraced  in  section  351  of  Schouler  on  Ex- 
ecutors and  Adminis'txatore  is  to  the  same  eflFeet,  with  a 
reference  to  Bayard  v.  Farmers  Bank,  supra. 

But  in  addition  to  the  authorities  cited  by  defendant's 
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ooimsel,  they  say  tliat  tihe  caso  of  Lowery  v.  Bank,  supra, 
when  properly  understood,  is  aiithJri!ty  for  the  defendant,  and 
Mr.  Eountree  in  his  brief  quotes  an  extract  from  tlie  opinion 
in  tliat  case,  to-wit:  "Undoubtedly  the  mere  act  of  permit- 
ting this  stock  to  be  transferred  by  one  of  the  executors  fur- 
nishes no  ground  for  complaint  againsrti  the  bank,  altliough 
it  turns  out  that  this  executor  was  by  the  act  of  transfer  con- 
verting  the  property  to  his  own  use,  for  an  executor  may 
sell  or  raise  money  on  the  property  of  the  deceased  in  the 
regular  execution  of  his  duty;  and  the  party  dealing  with 
him  is  not  bound  to  inquire  into  his  object,  nor  liable  for 
his  misapplication  of  tihe  mOney.  Such  is  the  doctrine  of 
the  English  Counts,  and  would  seem  to  h«ave  been  the  law  of 
this  State  prior  to  the  act  of  Assembly  of  December  Session 
1843,  chapter  304;  and  the  transaction  now  before  us  took 
place  before  that  aot  went  into  operation.  But  it  is  equally 
clear  that  if  a  party  dealing  with  an  executor  has  at  the 
time  reasonable  ground  for  believing  tliat  he  intends  to  mis- 
apply the  money,  or  is  in  the  very  transaction  applying  it  to 
his  private  use,  the  party  so  dealing  is  responsible  to  the  per- 
sons injured." 

But  in  that  part  of  the  opinion  last  quoted  the  Ohief  Jus- 
tice was  considering  Hhe  matter  of  a  sale  of  the  s'tock  by  the 
executor  witliout  intending  to  weaken  the  force  or  to  affect  the 
correctness  of  the  otlier  doctrine  decided  in  the  case,  and 
which  we  have  been  discussing,  that  is,  'llmt  knowledge  by  a 
corporation  that  there  is  an  executor  is  knowledge  that  there 
is  a  will,  and  also  constructive  knowledge  that  the  cont>ents  of 
the  will  are  known  to  the  corporation. 

After  mature  consideration  of  all  tilie  cases  cited  and  the 
text  in  the  law  books  to  which  our  attention  has  been  called, 
our  opinion  is : 

First.  That  where  a  transfer  of  stock  of  a  corporation 
is  made  on  its  books  by  an  executor,   the  corporation  is 
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fixed  mth  a  knowledge  that  there  is  a  will,  and  is  chargeable 
with  a  knowledge  of  its  contents  to  the  same  extent  as  if  the 
officers  had  actJua;lly  read  it 

Second.  That,  notwitlistanding  snch  knowledge  of  the  cou- 
ten^ts  of  ilhe  will,  the  execu-txyr  may,  even  with  intent  to  con- 
vert tJo  his  own  use  tlie  money y  sell  and  transfer  such  stock  to 
a  purchaser  under  the  corporation's  supervision,  and  that  even 
though  the  stock  be  specifically  bequeathed  in  the  will,  with- 
out  liability  on  the  part  of  the  corporation  unless  it  has  at 
the  time  of  the  transfer  reasonable  ground  to  belie\'e  that  the 
executor  intends  to  misapply  the  money,  or  is  in  the  very 
transaction  applying  it  to  his  own  private  use. 

We  have  arrived  at  the  conclusion,  however,  that,  as  the 
corporation  is  fixed  witih  the  knowledge  of  the  contents  of  the 
will  w'hen  the  executors  transfer  stock  on  its  books,  the  pro- 
visions of  the  will  in  reference  to  the  stock  must  be  carried  out 
in  the  transfer  at  the  peril  of  the  company  in  cases  where  tlie 
transferee  is  a  legatee  named  in  the  wnll,  that  is,  the  corpora- 
tion must,  at  the  time  of  the  transfer,  ascertain  whether  the 
transfer  is  to  a  purchaser  from  the  exeoiitor  in  the  usual 
course  of  administration  and  the  regular  exooution  of  his 
duty  as  executor,  or  to  a  legatee  named  in  the  will. 

The  defendant,  for  another  defence,  takes  the  position  that 
before  a  recovery  can  be  had  the  negligence  of  the  defendant 
must  not  only  be  established,  but  that  it  must  be  shown  that 
the  transfer  by  the  executor  to  Charles  W.  Bradley,  trustee 
for  Lucy  B.  eTewett,  individually,  was  the  proximate  cause  of 
the  loss  to  the  plaintiffs.  IMr.  Davis,  in  his  brief,  says: 
"But  assuming,  for  the  sake  of  the  argument,  that  tlie  de- 
fendant was  negligent  in  this  respect,  yet  it  is  clear  that  tliis 
was  not  the  proximate  cause  of  the  loss  to  tlie  plain tiff^i.  The 
title  was  in  their  trustee,  and  under  the  law  he  held  it  as  well 
for  them  as  for  Lucv  A.  Jewett,  Xo  loss  was  occasioned  to 
them  by  this  transfer,  and  no  injury  or  damage  sprung  from 
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it;  and,  but  for  anotlier  and  subsequent  intervening  cause, 
to-wit,  the  act  of  the  trustee,  Oharles  W.  Bradley,  in  1869,  in 
transferring  the  stock  to  Lucy  A.  Jewett,  none  would  have 
occurred." 

But  tile  legal  title  to  the  stock  was  not  in  any  trustice  of 
the  plaintiffs;  it  was  in  Charles  W.  Bradley,  the  trustee  of 
Mrs.  Jewett,  individually.  The  first  transfer,  howe\^er,  was 
the  effective  cause  of  the  loss,  and  the  other  transfers  were 
steps  made  possible  bj'  the  first  one  which  led  to  the  loss  even 
of  the  identity  of  the  stock  or  its  ownership. 

The  first  transfer  was  wrongful  in  that  it  was  the  duty  of 
the  defendant  to  have  protected  the  rights  of  the  plaintiffs, 
and  the  plaiu'tiffs  had  the  right  at  the  death  of  their  mother  to 
call  for  a  return  of  tiho  stock  or  its  value.  St.  Romes  v.  Cot- 
ion  Press  Co.,  127  U.  S.,  614. 

The  defendant  further  sets  u})  the  Statute  of  Limitations 
against  the  demand  of  the  plaintiffs.  We  are  not  deciding 
that  the  plaintiffs  bad  no  right  to  interfere  in  the  transfer  of 
the  stock  to  have  it  restored  to  its  proper  ownership  at  any 
time  after  the  wrongful  transfer,  but  they  were  not  compelled 
to  take  action  for  the  recoverv  of  the  stock  or  its  value  until 
after  the  death  of  their  mother,  which  occurred  in  1898.  This 
action  was  commenced  in  1899,  and  is  not  tberefore  barred 
bv  the  sta'tute  of  Mmitaitions. 

Ilis  Honor  rendered  judgment  upon  the  facts  agreed  that 
the  defendant  comjmny  was  liaible  to  the  plaintiffs  for  the 
value  of  the  stock  at  Uie  date  of  the  death  of  Mrs.  Jewett, 
and  bv  consent  that  the  matter  be  referred  to  a  referee  "to 

hear  evidence  and  take  teatimonv  and  determine  the  value  of 

«. 

said  srtock  and  all  other  issues  o-f  law  and  fact  raised  bv  tilie 
pleadings  not  herein  set  out  and  adjudicated,  and  to  deter- 
mine what  sura,  if  any,  tlie  plaintiffs  are  (Mititled  to  recover." 
There  was  no  error  in  the  judgment  of  tiie  Court  and  the 
same  is  atfirmed. 
128 9 
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WEEKS  V.  McPHAIL. 
(Filed  April  16,  1901.) 

1.  JUDGMENT — Decree — Estoppel — Res  Judicata — Ejectment. 

A  decree  not  appealed  from  is  an  estoppel  upon  the  parties 
thereto  and  those  claiming  under  them,  though  it  may  be 
erroneous  in  law. 


2.  EViDENCEJ — Documentary  Evidence — Admissibility — TriaL 

A  certiiled  copy  of  a  petition  .n  a  suit  is  admissible  in  evidence 
upon  proof  of  tne  loss  of  the  original  record. 


3.  JVDGMENT— Collateral  AUack. 

A  decree  can  not  be  impeached  collaterally  on  the  ground  that 
one  recited  therein  as  a  party  was  not  a  party,  or  was  an 
infant. 

4.  EVIDENCE — Documentary  Evidence — Affidavit — Trial. 

A  person  can  not  put  an  affidavit  in  proof  as  substantive  evi- 
dence on  cross-examiration  of  witness  for  other  party. 

DuFfiNDANTS    APPEAL. 

Action  by  Sampson  Weeks  against  Isaiah  McPhail,  Bertha 
Herring  and  husband,  Eufus  Herring,  Ada  R.  Weeks  and 
husband  T.  C.  Weeks,  J.  F.  Wilkins,  George  Danghtrv  and 
Daniel  Lockamy,  heard  by  Judge  George  //.  Brown  and  a 
jurj',  at  !May  Tenn,  1900,  of  Sampson  County  Superior 
Court.  From  a  judgment  for  plaintiffs  the  defendants  ap- 
pealed. 

F.  R,  Cooper,  for  the  plaintiffs. 

J,  L.  Stewart,  H,  E.  Faison  and  J.  D.  Kerr,  for  the  de- 
fendants. 
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Claek,  J.  Richard  Warren,  by  his  will  executed  in  1860, 
devised,  among  odier  propeiity,  the  70  acres  herein  sued  for, 
to  if  center  Weeks  and  her  children.  The  plaintiff  is  one  of 
5a id  children  and  hdlds  a  deed  executed  in  1899  from  the 
other  children  of  Hester  Weeks.  The  defendant  McPhail 
claims  under  a  deed  to  hira  from  Hestf^r  Weeks  in  1859,  un- 
der which  he  has  been  ever  since,  and  is  no«w,  in  possession. 
Hester  Weeks  died  lOtli  July,  189G,  and  this  adtion  was 
brought  20th  June,  1899.  The  common  source  of  title  was 
the  will  of  Richard  Warren. 

The  plaintiff  offered  in  evidence  from  the  minutes  of  the 
Superior  C\>urt  of  Cumberland  November  Term,  1854,  the 
folloiwing  decree,  "John  Raynor  and  wife  against  Hester 
Weeks  and  others.  This  cause  coming  on  to  be  heard  upon 
petition  and  answeir  and  having  been  debated  by  coimsel,  it 
is  declared  by  the  Court  that  Richard  Warren,  by  his  last  will 
and  testament  devised  and  bequeathed  tlie  lands,  slaves  and 
chattel  property  mentioned  in  the  pleadings  to  the  defendant 
Hester  Weeks  and  her  diildTefn,  and  the  Court  doth  declare 
that  by  the  proper  oonstniotion  of  the  said  will,  Hester  Weeks 
took  an  estate  for  life  mth  remainder  to  her  children  (of 
whom  feme  plaintiff  is  one)  in  fee.  It  is  further  declared 
that  rhe  plaintiffs  are  not  tenants  in  common  with  tlie  defend- 
ant and  not  entitled  to  partiiion,"  and  tilie  decree  thereupon 
further  dismisses  the  petition  with  costs. 

The  decree  was  not  appealed  from  and  is  an  estoppel  upon 
the  parties  thereto  and  those  claiming  under  them,  though  it 
niay  be  erroneous  in  law  {Silliman  v.  Whiiakrr,  119  X.  C, 
^^0  in  the  construction  thus  placed  upon  the  terms  of  tl^e 
devise. 

The  plaintiff  further  offered  a  cerrified  copy  of  a  petition 
in  the  (^ourt  of  (^ommon  Pleas  and  Quarter  Sessions  of  that 
oountv,  which  recites  that  it  is  filed  bv  John  Ravnor  and 
wife  (the  lat-ter  a  child  of  Hester  Weeks)  and  the  other  chil- 
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dren  of  Hester  Weeks,  naming  them,  and  Hester  Weeks,  set- 
ting out  the  2d  clause  of  the  will  of  Rioh'ard  Warren  devising 
the  realty  and  other  property  therein  named  to  Hester  Weeks 
and  her  children,  that  the  executor  has  pu-t  Hester  Weeks  in 
sole  possession,  aiwl  averring  ihsDt  she  is  merely  a  tenant  in 
common  and  asking  a  decree  of  partition.  The  petition, 
which  is  in  regular  form,  is  signed  by  C.  G.  Wright  and  Dob- 
bin &  Shepherd,  Solicitors.  At  the  bottom  of  this  document 
is  written  the  following,  "A  true  copy  from  tiie  petition  now 
filed  in  office,  December  16,  1852.     J.  R.  Beaman,  Clerk." 

Witness  Faircloth,  attorney,  testified :  "Have  searched  in 
Clerk's  office  fully  for  original  papers  in  above  oause.  Others 
helped  me.  Searched  diligently.  Examined  nearly  all  the 
papers  in  the  office.  Failed  to  find  the  originals."  Two 
other  witnesses,  including  Deputy  Clerk,  testified  the  same  as 
Faircloth. 

W.  K.  Pigford,  Clerk  Superior  Court,  testified  that  J.  R. 
Beanian  was  his  father-in-laiw.  That  he  knew  his  hand»wTit^ 
ing  and  that  the  aforesaid  copy  of  the  petition  was  all  in  his 
(Beamaii's)  handwriting,  and  that  the  signatare  was  his. 
Another  witness  t-c«'tified  that  he  res-ided  tiliere  in  1852,  and  at 
that  time  J.  R.  Beaman  was  (^lerk  of  the  County  Court,  as  it 
was  commonly  cailled.  The  (\)urt  thereupon  permitted  said 
certified  ooj>v  of  the  petition  to  he  read  in  evidence  along  M-ith 
the  judgment  decree  alx>ve  set  out,  which  was  rendered  ap- 
parently in  the  same  cause  at  Xovember  Term,  1854,  of  the 
Superior  Court,  and  defemlant  excepted.  In  this  we  see  no 
error.  The  judgment  decree  was  read  from  the  original 
minutes  of  the  Superior  (^ourt,  and  it  would  seem  reasonable 
that  the  aforesaid  copy  of  the  petition  which  had  been  filed 
in  the  (^urt  of  Pleas  and  (Juarter  Sessions  and  certified  by 
the  Clerk  of  tha:  (V>urt,  was  part  of  the  transcript  sent  up  to 
llie  Superior  Court  when  the  case  was  taken  to  that  Court 
Jlut  however  that  may  be,  it  was  made  by  the  piroper  officer, 
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diily  certified,  and  it  was  shown  that  the  original  oould  not  be 
found. 

In  Aiken  r.  Lyon;  127  X.  C,  171,  it  was  held  tihtat  a  copy 
from  the  transcript,  which  had  been  filed  on  appeal  in  this 
Court,  was  competent  upon  proof  of  loss  of  the  original 
records  in  tlie  Superior  Court.  Here,  the  CWrt  on  tihe  same 
proof  of  loss  alloiwed  a  certified  copy  of  tlhe  pleadings  in  the 
Court  from  wthich  the  cause  bad  been  carried  to  tiie  Superior 
Court,  and  which  indeed  in  all  probability  was  the  very 
transcript  which  had  been  sefost  to  that  Court. 

It  was  also  objected,  on  tjhe  argument  here,  that  it  did  not 
appear  that  «the  cause  had  been  regularly  fcakeu  by  appeal  to 
the  Superior  OoiuiPt.  JJut  the  judgment  of  the  Superior 
Court,  upon  the  original  minutes  of  that  Court,  recites  the 
same  parties,  and  that  it  is  a  construction  of  tihe  will  of 
Richard  Warren  as  to  the  property  devised  t(»  Hester  Weeks, 
i.  e.  the  same  parties  and  the  same  subject-matter.  The  said 
will  was  in  proof  from  the  Book  of  Wills.. 

This  judgment  is  not  attacked  directly,  and  it  can  not  be 
impeached  coHateradly  on  the  grou^nd  that  one  recited  in  the 
pleadings  and  judgment,  as  a  party,  was  not  in  fact  made  a 
party.  Doyle  v.  Brown,  72  X.  C,  373.  "The  fact  that  the 
party  complaining  was  at  the  rendition  of  the  judgment  a 
lunatic  or  an  infant,  constitu'tes  no  exception  to  this  rule.^' 
Britiain  v,  i\hdl,  99  N.  C,  483 ;  Syme  v.  Trice,  96  N.  C, 
243;  Morrill  v.  Mdrrill,  11  L.  K.  A.,  154,  and  cases  cited; 
VfUlinins  v,  Haynes,  77  Texas,  283.  There  is  a  presumption 
of  die  regularity  of  the  judgment. 

The  plaintiff  under  erossrexami nation  Avas  shown  a  pa[3er 
purporting  to  be  the  affidavit  of  Hester  Weeks,  and  in  reply 
to  queeJtion  by  defendant's  counsel  stated  that  this  affidavit 
was  signed  and  s^^'orn  to  by  his  mother,  and  that  he  had  of- 
fered or  introduced  the  same  in  evidence  upon  trial  of  another 
case  between  himself  and  liis  brothers  and  sisiters  upon  the 
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issues  as  to  the  ages  of  his  brothers  and  sisters.  The  def  eiid- 
ant  then,  be<fore  plaintiff  had  cloeeil,  offered  the  said  affidavit 
in  evidence.  The  plaintiff  objected,  objection  sustained,  and 
defendant  exce|>te<].  The  defendants  coaild  not  thus  put  a 
paper  in  proof  as  substantive  evidence  for  themselves  on 
cross-examin)a;tion  of  plaintiffs'  witness.  Olive  t\  Ohve,  95 
N.  C,  485 ;  A?idretvs  v.  Janes,  122  N.  C,  ait  page  667.  Be- 
sides, as  his  Honor  ruled,  it  was  incoanpotent  for  the  reason 
above  given  tliat  the  decree  could  not  be  arttaeked  collaterally 
upon  the  ground  (if  it  could  be  showTi  by  the  affidavit)  that 
some  of  the  parties  were  infants  at  the  date  of  tlie  decree. 
Xo  error. 


WEEKS    y.    McPHAIL. 
(Filed  April  9,  1901.) 


1.  NONSUIT— Dismissal— Appeal. 

A  plaintiff  may  at  any  ume  before  verdict,  in  deference  to  an 
intimation  of  the  Court,  submit  to  a  nonsuit,  either  as  to  the 
whole  or  a  part  of  the  defendants,  or  as  to  one  or  more 
causes  of  action,  and  appeal. 

2.  ALVlONS-^oinder. 

ft  is  not  a  misjoinder  to  unite  in  the  same  action  a  demand  for 
two  .racts  of  land  it  contiguous  and  forming  part  of  one 
larger  body. 

3.  DEMURRER  —  Action  —  Misjoinder  —  Pleading  — Exceptions  and 

Ohjeciions. 

Objection  to  misjoinder  of  action  must  be  taken  by  demurrer, 

4.  ACTIONS — Misjoinder — Division. 

Where  there  is  a  misjoinder  of  causes  of  action,  the  court  may 
allow  the  action  to  be  divided. 
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Plaintiff's  Appbal. 

Action  bv  S.  M.  Weeks  against  Isaiah  MePhail,  Bertha 
Herriog  and  her  liiisband  Riifus  Herring,  Ada  R.  Weeks 
aiKl  her  husband,  J.  C  Weeks,  J.  T.  Wilkins,  George  Daugh- 
trv'  and  Daaiiel  Ijockamy,  heard  by  Judge  George  H.  Brown 
and  a  jury',  at  April  Term,  1900,  of  Sampson  County  Super- 
ior Court.  From  a  judgment  for  less  than  relief  demanded, 
the  plaintiff  and  defendant  appealed. 

F.  R.  Cooper,  for  the  plaintiff. 

J.  L.  Stewart,  H,  E,  Faison  and  J,  D.  Kerr,  for  the  de- 
fendants. 

Clark,  J.  This  is  an  action  for  the  rcoov^ery  of  real 
estate.  The  complaint  alleges  that  the  plaintiff  is  the  o\^mer 
and  entitled  to  the  immediate  possession  of  Invo  tracts  of  land, 
first,  a  tract  of  70  acres,  describing  it  by  metx?s  and  bounds; 
sei-rmd,  another  tract  of  208  acres,  dovscribing  it  also  by  metes 
and  bounds.  The  complaint  further  alleges  that  the  several 
defendants  named  are  "in  the  wrongful  posse^ssion  of  said 
two  tracts  of  land  and  unla.wf  ully  withhold  possession  of  the 
same,"  etc.  The  defendants,  McPhail,  Herring  and  Weeks, 
admit  possession  of  the  70-acre  tract,  deny  plaintiff's  title 
thereto,  and  deny  any  possession  by  them  of  the  2 OS-acre  tract. 
T'he  defendant  Lockamy  admits  possession  of  26  acres  of  the 
208-acre,  or  Britton  Edwards  tract ;  the  defendant  Daughtry 
of  130  acres  of  same  traot,  and  Wilkins  of  C)C>  acres  of  same 
tract,  but  each  of  these  denies  plaintiff's  title,  and  that  he, 
himself,  is  in  possession  of  any  other  part  of  the  land  sued 
for.  Two  issnes  were  submitted  to  the  jurv^-  one  as  to  the 
TO-acre  traot,  and  the  other  as  to  the  2()8-acre  triact. 

The  Court  below  correctlv  held  that,  as  to  the  "Britton 
Edwards"  (208  acres)  trac^t,  the  plaintiff  had  faile<l  to  con- 
nect defendants  with  the  deed  to  Britton  Edwards  and  failed 
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to  show  a  oonimon  soiiroe  of  title ;  that  pladntiff  had  failed  to 
show  title  out  of  the  Stote  and  to  make  out  title  to  the  land, 
and  that  upon  the  entire  evidence  offered  the  plaintiff  was 
not  entitled  to  recover  as  to  that  tract. 

Upon  annoaincenient  of  this  opinion  and  before  the  Court 
had  so  charged  the  jury,  the  plai>ntiff's  counsel  announced  that 
the  plaintiff  took  a  nonsuit  as  to  the  defendants,  Lockamy, 
Daughtry  and  Wilkins,  -who  were  severally  in  possession  of 
separate  pieces  of  the  208-acre  tract.  As  to  the  70-acre  tract 
sued  for  in  the  same  action,  of  which  the  other  defendants 
were  in  possession  and  as  to  which  there  was  a  separate  issue, 
die  plaintiff  recovered  judgment. 

The  defendants,  Lockamy,  Daughtry  and  Wilkins,  con- 
tended that  while  the  plaintiff  could  enter  a  nolle  prosequi 
as  to  individual  defendants,  he  could  not  submit  to  judgment 
of  nonsuit  and  appeal,  except  as  to  the  action  itself.  The 
Court  being  of  opinion  \vith  defendants  offered  to  let  plaintiff 
submit  to  a  judgment  of  nonsuit  in  the  action,  which  he  de- 
clined. Thei'eupon  the  Court  instructed  tJie  jury  that  upon 
the  entire  undisputed  facts  and  evidence  they  should  answer 
the  issue  as  to  the  208-aore  tract  "No." 

Technically,  w^here  the  plaintiff  declines  to  proceed,  as  to 
the  whole  action,  it  is  a  nonsuit,  and  where  he  declines  to 
proceed  as  to  some  of  the  defendants,  or  as  to  one  cause  of 
action,  or  as  to  a  definite  subject-matter — ^as  in  this  case,  one 
of  two  tracts  sued  for — the  entjy  should  be  a  nolle  prosequi. 
Grant  i\  Burgwyn,  84  X.  C,  560;  Hill  v.  Overton,  81  N.  C, 
393. 

But  the  difference  is  purely  tedinical.  The  substantial  dis- 
tinction between  non  pros,  nol  pros,  nonsuits  voluntary  and 
nonsuits  involuntary,  never  very  clear,  has  long  since  passed 
away.  When  a  plaintiff  at  any  time  before  verdict,  in  defer- 
ence to  an  intimation  of  the  Court,  so  desires,  he  can  submit  • 
to  a  nonsuit  either  as  to  the  whole  or  a  part  of  the  defendants, 
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or  as  to  one  or  more  cauaes  of  action,  and  appeal.  Wharton 
V.  Currituck,  82  ISi,  C,  at  page  15,  and  ca?ee  there  cited ; 
Eedrick  t\  Pratt,  94  N.  C,  103 ;  McKesson  v.  Mendenhall, 
64  N.  C,  502.  In  Rawles'  Revision  of  Boiivier's  Law  Dic- 
tionary, 504,  it  is  said :  "A  nolle  prosequi  is  now  held  to  be 
no  bar  to  a  future  action  for  ^he  sanie  cause,  except  in  those 
cases  where  from  the  nature  of  the  action  judgment  and  exe- 
ciitioii  against  one  are  a  satisfaction  of  all  the  damages  sus- 
tained by  the  plaintiff.  In  civil  actions,  a  nolle  prosequi 
may  be  entered  as  to  one  of  several  counts,  7  Wend.  301,  or  to 
one  of  one  of  several  defendants,  1  Pet.  80." 

Though  the  intimation  of  his  Honor  that  upon  the  evi- 
dence as  it  stood  the  issue  as  to  tJie  208-aore  tract  should  be 
answered  "l^'o,''  proves  to  be  correct,  the  plaintiff  had  a  right 
to  take  a  nonsuit  (or  a  nol  pros,  to  be  technically  correi't),  as 
to  such  ruling,  and  have  the  same  reviewed  without  as  a  pen- 
alty to  be  paid  for  such  privilege  losing  the  judgment  he  ob- 
tained as  to  the  70-acre  tract 

Upon  fuller  proof,  and  in  a  new  action,  the  plaintiff  may 
correct,  if  he  can,  any  inadverteaice  or  omission  of  e\ndence 
on  this  trial  as  to  the  208-acre  tract.  It  would  be  a  hardship 
and  no  benefit  to  anyone  to  require  the  plaintiff  to  take  a  non- 
suit as  to  the  70-acTe  tract,  as  to  which  he  recovered  judg- 
nient,  and  as  to  which  he  could  offer  no  exception  on  appeal,  as 
a  price  for  permission  to  take  a  nonsuit  as  to  the  208-acre  tract, 
as  to  which  he  desired  to  appeal.  Had  he  taken  such  non- 
suit as  to  the  whole,  the  defendants  in  the  70-?.cre  tract,  could 
not  have  appealed,  and  the  plaintiff  could  not  have  urged  any 
exception  to  tlie  intimation  in  his  favor  as  to  that  cause  of 
action,  which  therefore  he  migllit  possibly  have  loe-t  on  appeal. 
Hedrich  v.  Pratt,  94  ^,  (\  101. 

It  was  not  a  misjoinder  to  unite  the  two  tracts,  if  contigu- 
ous and  forming  part  of  one  larger  body,  in  the  same  nction. 
Sryan  v.  Spivey,  106  N.  C,  95.     And  if  it  were,  that  objec- 
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tion  was  waived  hy  failing  to  demur.  Clark's  Code  (3d  Ed.), 
sec.  -2*^3  (•">);  267.  Though  the  Court  in  its  discretion  could 
have  notwithstanding  divided  the  action.  Code,  sec.  272, 
407;  Preizf elder  v.  Insuran<:e  Co.,  116  X.  C,  at  page  496. 

The  verdict  must  be  set  aside  as  to  the  208-acre  tract^  but 
there  was  no  error  in  the  intimation  that  upon  the  evidence 
the  plaintiff  oould  not  recover  as  to  that  issue. 

Modified  and  affirmed. 


BROWN  V.  MORISEY. 


(Filed  April  16.  1901.) 


DOWER — Color  of  Title — Possession — Ejectment, 

Dower  Interest  is  not  shown  by  a  widow  proving  only  a  deed  to 
her  husband,  without  proving  title  in  the  grantor  or  posses- 
sion for  seven  years  under  L..e  deed. 


Action  bv  Dicev  A.  Brown  a2:ainst  D.  G.  Morisev,  heard 
bv  Judge  Froc^eric'k  Moore  and  a  jurv,  at  December  Term, 
1000,  of  Di^PLiN  County  Sup<^rior  Court.  From  a  judgment 
for  tlie  defendant,  tlie  plaintiff  appealed. 

Sh'veiis,  Beashnj  £•  \Veelcs,  for  the  plaintiff. 

TJ.  E.  Fnison,  and  Allm  £-  Dortch,  for  the  defendant. 

FrRCHi:s,  J.  This  is  au  action  for  do«wer  in  the  lands 
dcseril>ed  in  the  complaint,  t!he  defendant  being  in  possession 
claimini]:  said  land  as  liis  o^wti  and  denying  plaintiff's  right 
to  dower. 

The  plaintiff  is  the  widow  of  George  Brown,  who,  she 
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allure®,  was  tihe  owner  of  said  land  at  the  time  of  his  death, 
which  occurred  during  the  late  war  betwen  the  States.  To 
establish  her  right  to  dower,  it  was  necessary  for  her  to 
establish  title  in  her  husband  at  the  time  of  his  death.  This 
she  undertook  to  do  by  showing  a  deed  from  one  Absalom 
Best  to  her  husband,  dated  September  4,  1S54,  and  regis- 
tered in  1855,  and  that  she  and  her  husband  entered  upon 
said  land,  under  this  deed,  and  lived  upon  the  same  for  one 
vear — ^\vhen  thev  left  the  land  in  1855,  and  have  never  lived 
upon  or  occupied  any  part  thereof  since  that  time. 

While  on  the  other  hand  the  defendant  introduced  in  evi- 
dence a  deed  from  the  Sheriff  of  Duplin  Ooimty,  dated  in 
1^55  and  registered  in  1856,  under  w^hich  he  took  piossession 
in  1856,  and  has  had  continuous  pofi^^ession  of  said  land  ever 
since  that  time.  The  execution  under  which  the  Sheriff  sold 
and  defendant  bought  was  against  one  Robert  Beet,  and,  it  is 
alleged  by  the  plaintiff,  conveyed  no  title  to  the  defendant. 
This  may  be  so,  still  it  was  color  of  title  which  ripened  into 
an  absolute  title  in  seven  vears,  unless  there  was  some  dis- 
ability  or  special  reason  to  rebut  the  presumption. 

But  the  plaintiff's  right  to  recover  does  not  depend  upon 
the  weakness  of  the  defendant's  title,  but  upon  the  strength  of 
her  own  title,  ajs  it  now  clearly  appears  that  the  defendant 
(ioes  not  claim  under  George  Brown,  husband  of  plaintiff. 
To  do  this,  as  we  have  said,  she  must  show  title  in  her  hus- 
'>and,  and  this  she  has  nor  done.  It  dcK»s  not  appear  that 
Al>saloin  Bast  had  any  title  to  the  land  ;  and,  tliis  being  so,  his 
^^ed  to  George  Brm\Ti,  husband  of  plaintiff,  was  but  color  of 
title,  which  might  have  been  ripened  into  title  by  a  continu- 
ous occiiparion  thereunder  for  seven  years.  But  this  was  not 
"<^«ie,  as  the  grantee  only  occupied  it  for  one  }^ar,  and  there- 
i^^re  never  became  the  owner  thereof ;  while  the  defendant's 
^olor  was  ripened  into  a  title  by  his  holding  possession  there- 
under for  more  than  seven  years.     The  lapse  of  time  does 
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not  aid  color  of  title  without  possession  thereunder.  With- 
out possession,  it  is  no  better  at  the  end  of  fifty  years  than  it 
was  when  it  was  made.  Humnycutt  v.  Brooks,  116  N.  C, 
788. 

This  case  has  been  here  before,  upon  a  judgment  of  non- 
suit and  was  affirmed.  (See  124  N.  C,  292.)  But  this 
opinion  was  re\'ersed  on  petition  to  rehear  (126  N.  C,  772), 
and  in  delivering  the  last  opinion  the  Court  gaid  the  plaintiff 
was  entitled  to  dower.  This  was  an  inadvertence,  caused  by 
not  recnirring  to  the  status  of  the  case  on  appeal;  and  the 
Court  below  was  correct  in  not  signing  the  judgment  pre- 
sented, giving  the  plaintiff  dower. 

Affirmed. 


TERRY  V.   ROBBINS. 
(Filed  April  16.  1901.) 


1.  CONTRACT  —  Married  Women  —  Common  Law — Presumptions — 

Mortgages. 

In  the  absence  of  proof  to  the  contrary,  the  contract  of  a  mar- 
ried woman  made  in  New  Jersey  will  be  presumed  to  be 
voiu,  as  at  common  law. 

2.  NOVATION — Contract — Payment — Intent — Questions    for   Jury — 

Mortgages. 

Whether  a  bond  given  in  payment  of  an  Installment  upon  a  mort- 
gage is  a  novation,  is  a  question  for  the  Jury. 

Action  by  Har\^ev  Terry  against  T.  H.  Robbins  and 
Adelia  S.  Robbins  his  wife,  and  Lillian  F.  IS'aylor,  heard  by 
Judge  A.  L.  CohJi'  and  a  jury,  at  ^lareh  Term,  1900,  of  Pas- 
quotank County  Superior  (^ourt.  From  a  judgment  for  tlie 
defendants,  the  plaintiff  appealed. 
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Sheplierd  £  Shepherd,  and  Pruden  &  Pruden,  for  the 
plaintiff. 
Busbee  £  Bushee,  for  the  defendants. 

Montgomery,  J.  This  action  was  for  the  foreclosure  of  a 
mortgage  upon  real  estate  executed  by  defendants  Thomas 
H.  Bobbins  and  his  wife  to  the  plaintiff  on  the  IStli  of  Janu- 
ary, 1896,  tiie  plaintiff  alleging  that  the  first  two  payments 
of  $2,000  each  were  past  due  and  unpaid,  and  that  according 
to  the  terms  of  the  mortgage  the  whole  debt  was  due. 

The  defendant  averred  in  his  answer,  and  introduced  evi- 
dence on  the  trial  to  thiat  effect,  that  the  first  note  of  $2,000 
had  been  paid,  and  that  it  was  provided  in  tihe  mortgage  that 
upon  the  pa\Tnent  of  that  installment  the  plaintiff  should 
execute  to  the  defendant  Robbins  a  release  of  a  certair  part 
of  the  land  described  in  the  mor^gage,  and  that  the  plaintiff 
had  refused  to  release  the  land  and  that  therefore  the  de- 
fendant had  commi  tted  no  breach  of  bis  contract  in  the  non- 
pavnient  of  the  second  instailmenit. 

The  alleged  payment  of  \he)  first  $2,000  insitallment  w.is  by 
the  bond  of  the  defendant  Robbins,  and  his  wife,  the  other 
defendant  (she  not  having  l)een  a  party  to  the  origin-nl  obli- 
a:ation),  substituted  for  the  first  installment  of  $2,000  in  full 
discharge  and  extinguishment  thereof — ^the  bond  being  deliv- 
ered to  the  i)laintiff  and  re(;eived  bv  him  in  full  satisfaction 
I  t/ 

of  the  said  installment.     The  bond  was  executed  in  New  Jer- 
sey and  was  niade  payable  in  Key|K)rt  in  the  same  State. 
HLs  Honor  was  reque8t<.xl  by  the  plaintiff  to  instruct  the 

■ 

jury  thai  if  thev  believed  the  evidence  in  the  ease  thev 
should  answer  the  sixth  i»sue  '*has  the  defendant  Robbins 
roade  default  upon  the  mortgage  set  out  in  the  complaint  V^ 
**^es."  The  instruction  was  refused  and  the  plaintiff  ex- 
cepted and  appealed. 
We  think  his  Honor  committed  no  error  in  refusing  to  give 
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the  instruction.  As  was  contended  by  the  plaintiff,  that  the 
addition  of  the  wife's  name  to  the  new  bond  gave  it  no  addi- 
tiomal  weight  or  worth,  because  it  w^^as  void,  so  far  as  she  ^vas 
concerned.  There  wsls  no  e\adence  going  to  show  that  the 
conunon  law  had  been  changed  or  repealed  in  the  State  of 
New  Jersey,  as  to  the  power  of  married  women  to  make  con- 
tracts, a.nd  the  presumption  therefore  is  that  the  common  law 
prevailed  in  Xew  Jersey  at  tlie  time  of  the  execution  of  the 
Iwnd,  and  by  the  common  law  all  such  contracts  by  a  feme 
covert  were  void.  Gooch  v.  Faucctt,  122  X.  (\,  268;  Griffin 
V,  Cmier,  4:0^,  C,  413. 

But  the  bond  of  Robbins  was  valid  and  binding  on  him, 
and  whether  or  not  there  was  a  novation  bv  the  substitution 
of  the  bond  for  the  in^tallmjent  imder  the  mortgage  was  a 
quesition  for  the  jury  under  proper  instructions  from  the 
Court.  A  prior  exi8>ting  debt  can  be  extinguished  by  the 
acceptance  of  a  promissory  note  or  bond,  if  it  is  so  intended 
by  the  parties,  tJie  only  question  being  as  to  the  proof  of  siich 
intention.  Generally,  unless  it  is  otiierwise  specially  agreed, 
if  the  holder  of  a  promissory  note  takes  a  nei\v  note  for  the 
original  debt,  that  is  prima  facie  a  conditional  paymeaiit  only, 
that  is,  the  original  debt  will  l>e  extinguished  upon  the  pay- 
ment of  the  substituted  note.  Hut  Judsje  Storv  in  his  work 
on  Promissorv  Notes,  section  404,  savs:  **Promiss»an'  notc^ 
either  of  the  maker  himself  or  of  a  third  person,  are  often 
received  by  the  holder  or  the  creditor  in  [>ayment  of  the  origi- 
nal note  or  debt  due  by  the  maker.  .Vnd  th(^  question  often 
arises  when  and  under  whr^i  circunk^.ances  the  receipt  of  a 
substituted  note  ^vi\\  he  deemed  a  due  and  al^solute  extinguish- 
ment or  satisfaction  of  the  original  debt  or  note,  or  not.  In 
general,  by  our  law,  the  receipt  of  a  promissorv  note  of  the 
maker  or  of  a  third  ])ei-son  will  he  de(^me<l  a  conditional  sat- 
isfaction or  extinguishment  only  of  the  origiiial  debt  or  note 
of  the  maker  (tJiat  is,  if  tlie  substituted  note  is  reigularly 
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paid),  unless  otherwise  agreed  between  the  parties.  But  if 
it  is  agreed  between  the  parties,  as  it  well  may  be,  that  the 
substituted  note  shiall  be  an  absolute  payment  of  the  original 
debt  or  note,  then  it  will  operate  as  an  absolute  satisfaction 
and  extinguishment  thereof.  Sherly  i\  Mandcville,  6  Cranch 
253,  264;  1  Jones  on  Mortgages,  sec.  92G. 

There  were  other  exce»ptions  made  to  tJie  charge  of  his 
Honor,  but  they  relat/od  to  die  question  we  have  just  dist^ussed 
and  need  no  further  consideration.  The  defendants'  objec- 
tions to  the  evidence  were  properly  overruled.  The  motion 
for  a  new  trial  because  of  evidence  discovered  since  the  trial 
of  the  case  is  refused. 

Xo  error. 


NEAL   V.   RAILROAD. 
(Hied  April  16,  1901.) 

UAILROADS — Right-of-Way — Damages — Personal  Injuries. 

A  railroad,  by  permitting  the  use  of  its  right-of-way  for  public 
travel,  does  not  tnereby  become  liable  for  an  injury  to  a 
person,  caused  by  a  defect  in  said  right-of-way. 

Action  by  Lizzie  C.  Neal  against  the  Southern  Railway 
Comrpany,  heard  by  Judge  Thos,  J.  SJuiw,  at  eTanuar)'  (Spe- 
cial) Term,  1900,  of  McDowell  County  Superior  Court. 
From  a  judgment  for  the  derfendant,  the  plaintiff  appealed. 

£.  J.  Justice,  Davidson  &  Jones,  and  /.  T.  Perkins,  for 
the  plaintiff. 

(ieorge  F.  Bason,  and  A,  B.  Andrexrs,  Jr.,  for  the  defend- 
ant. 

FuRCHEs,  C  J.  This  is  an  action  to  recover  damairos  for 
injuries  caused  by  the  alleged  negligence  of  the  defendant. 
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The  town  of  Marion  was  also  made  a  party  defendant  and 

damages  demanided  of  it  for  the  same  injurj\ 
The  plaintiff  filed  the  following  complaint: 
The  plaintiff,  complaining  of  the  defendants,  alleges: 

1.  That  the  plaintiff  is  a  resident  and  citizen  of  the  town 
of  Marion,  N.  (^.,  McDowell  Connty,  and  was  such  at  the  time 
of  the  injnr}^  hereinafter  complained  of. 

2.  That  the  defendant,  tiie-  Southern  Railway  Company, 
is  a  foreign  corporation  incorpora'ted  under  the  laiws  of  the 
State  of  Virginia,  doing  business  in  the  State  of  North  Caro- 
lina as  a  common  carrier,  and  owning  a  right-of-way  of  one 
hundred  feet  wide  on  either  side  of  its  railroad  track  in  the 
tx>wn  of  Marion,  N.  C,  at  the  point  where  the  injury  herein- 
after occurred. 

8.  That  the  said  defendant,  the  Southern  Railway  Com- 
pany, has  become  a  domesitic  corporation  of  the  State  of  North 
Carolina  hy  filing  a  copy  of  its  charter  and  by-la'WTs  as  pro- 
vided by  the  Acts  of  the  Legislature  of  Xortli  Carolina  of 
1899,  as  plaintiff  is  informer!  and  believes. 

4.  That  the  corporation  of  Marion  is  incorporated  under 
the  laws  of  North  (^arolima.  Acts  1889,  as  a  municipal  corpor- 
ation with  the  usual  powers  and  liabilities  conferred  upon  and 
assumed  by  such  municipal  corporations,  and  the  corporate 
name  of  Marion  is  "The  Corj>oration  of  Marion." 

5.  That  in  the  town  of  Marian,  N.  C,  the  defendant  rail- 
"\vay  company  permits  and  invites  the  public  to  use  its  right- 
of-way  leading  from  the  Main  street  in  said  towTi  at  a  point 
in  front  of  the  store  of  »T.  S.  Dysart,  and  just  south  of  the 
bridge  across  the  defendant's  railroad  track  in  a  westerly 
direction  parallel  with  the  said  track  to  a  point  in  the  depot 
yard  of  the  defendant  railway  company,  and  then  crossing  the 
track  to  the  depot  of  the  said  defendant  in  the  town  of  Ma- 
rion, N.  C. ;  that  by  reason  of  said  invitation  thus  held  out 
to  the  public,  all  persons  passing  between  the  defendant  rail- 


X.  C]  FEBRUARY  TERM,  1901.  145 

Neal  v.  Railboad. 

way  comipajiy's  de]X^t  and  the  southern  part  of  the  town  of 
Marion,  X.  C,.  have  for  a  long  number  of  years  used  t'he 
aforesaid  portion  of  the  defendant's  rigliitrof-way  until  the 
same  ha.s  Ixx^me  much  worn  as  a  passway,  ajid  the  defendant 
raihvay  company,  recognizing  the  right  of  the  public  to  travel 
along  this  portion  of  its  rigbt-of-way  has  placed  a  fence 
l)et\veen  said  traveled  portion  of  its  right-of-way  and  a  cut 
tlirongh  which  its  track  passes  in  the  town  of  Marion,  X.  C, 
and  ttie  said  fencp,  at  the  time  of  the  injury  hereinafter  com- 
plained of,  and  for  a  long  time  prior  thereto,  and  at  the  pres- 
ent time,  was  and  is  constructed  from  the  corner  of  the  said 
bridge  parallel  with  the  defendant  railway  company's  track 
by  the  point  where  the  injury  hereinafteir  complained  of  is 
allied  to  have  occurred,  to  a  point  near  the  said  defendant's 
depot  yard. 

6.  That  in  addition  to  the  use  to  which  the  defendant  rail- 
way company  had  invited  the  public  to  subject  said  portion 
of  its  right-of-way  as  above  alleged,  it  bad  permitted  the  de- 
fendant the  corporation  of  Miarion  to  adopt  and  use  its  said 
right-of-way  as  a  public  street  and  to  hold  the  same  out  to 
the  public  as  a  street,  and  the  said  corporation  of  Marion, 
without  formally  condemning  said  land  or  accepting  the  same 
m  a  formal  manner,  has  for  ten  years  used  the  sfaid  portion 
of  the  defendant's  right-of-way  leading  parallel  with  said  de- 
fendant railway  company's  track  and  over  the  place  where  the 
injury  hereinafter  (Xicurred,  as  a  street,  causing  the  same  to 
be  worked  and  allowing  it  to  be  used  by  the  public  generally, 
and  inviting  the  citizens  of  Marion  to  use  tlie  same  as  a  street, 
holding  out  thait  it  would  be  siafe  to  travel  it,  by  working  it 
and  repairing  it  when  it  was  in  need  thereof. 

T.  That  the  plaintiff,  who  has  for  a  long  number  of  years 

been  a  citizen  and  reeidemt  of  the  town  of  Marion,  X.  C,  has 

often  traveled  said  rigjht-of-wtay,  and  on  or  about  the  18th 

day  of  Janu-ary,  1891),  she  left  her  home  in  the  town  of  Ma- 
128 10 
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rion,  X.  C,  and  went  to  Virginia,  where  she  remained  on  a 
visit  until  her  return  on  the  11th  day  of  Aprril,  1899.  When 
the  plaintiff  left  tihe  town  of  Marion  as  aforesaid  an  the  18th 
day  of  January,  1899,  the  said  portion  of  the  right-of-way 
was  in  good  condition,  free  from  any  defect  or  hole  endan- 
gering travelers  who  used  it. 

8.  That  upon  the  return  of  the  plaintiff  as  aforesaid  to 
her  home  in  tlie  town  of  Clarion,  X.  C,  at  about  12  o'clock 
at  night,  she  alighted  as  a  passenger  from  the  train  of  the  de- 
fendant railway  com])any  upon  its  depot  yard  where  passen- 
gers usually  alight,  and  as  was  her  custom,  and  the  custom  of 
all  jx'rsons  w-hen  alighting  from  defendant's  train,  and  going 
from  the  said  depot  yard  to  any  point  on  Main  street  or  east 
of  ^lain  street  on  the  south  side  of  said  railroad  track  which 
runs  through  the  gaid  town  of  Marion,  X.  C,  she  crossed 
defendant's  track  and  w^ent  aloaig  itis  rightrof-way  betAveen  the 
depot  yard  and  the  south  side  of  said  bridge,  until  traveling 
the  said  w^ell-beaten  and  worn  patli  so  generally  used  by  the 
public  as  aforesaid  slie  fell  into  a  hole,  seriously  injuring  her- 
self as  follows :  by  spraining  and  bruising  her  left  knee  and 
left  hip  and  other  portions  of  her  left  leg,  causing  great  pain 
and  suffering  and  a  permanent  injury  to  her,  preventing 
her  from  walking  without  great  pain  and  suffering,  and  per- 
manently impairing  her  ability  to  support  herself,  to  her 
great  damage,  to-wit,  in  the  sum  of  nineteen  hundred  and 
ninet.v-nine  dollars. 

9.  That  at  the  point  where  the  injury  occurred  there  was  a 
railroad  out  at  a  depth  of  about  twenty  feet,  the  edge  of  said 
cut  being  about  thirty  feet  from  the  railroiad  track  and  about 
six  feet  from  the  path  or  walk-way  along  which  plaintiff  was 
traveling ;  and  between  the  said  upper  edge  of  the  said  cut  and 
the  said  pathway  was  the  fence  constructed  as  aforesaid  to 
prevent  persons  traveling  said  pathway  from  falling  in 
said  cut.     That  the  rain  had  washed  under  said  fence  at  this 
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point  gradiially  for  the  space  of  a  month  a  deep  gulch,  the 
dirt  first  caving  a'way  along  the  bank  of  the  said  out  and  be- 
tween the  fence  and  the  track  and  lodging  upon  the  defend- 
ant railway  company's  right-of-way  by  the  side  of  its  track, 
and  the  said  excavation  gradually  increased  at  each  recurring 
rain  imtil  it  h'ad  washed  an  excavation  across  the  paibh  which 
the  plaintiff  was  traveling  of  a  depth  of  about  seven  feet,  three 
feet  vnde  at  the  top  and  about  five  feet  at  the  bottom,  and 
extending  across  the  said  pathway  about  three  feet  and  about 
eight  feet  into  the  rigbt-of-way  used  as  a  street. 

10.  That  the  said  excavation  remained  open  and  in  this 
unsafe  and  dangerous  condition  for  a  space  of  several  weeks, 
and  this  was  well  known  to  the  defendant  railway  company, 
or  might  by  due  diligence  have  been  so  known,  it  being  almost 
in  plain  view  of  its  depot  and  the  route  along  which  its  depot 
agent  traveled  from  his  home  to  the  depot,  ajid  it  being  in 
plain  view  and  only  a^bout  fifty  feet  from  the  section  house 
where  the  section  hands  of  the  defendant  company  slept  when 
at  work  on  this  part  of  the  road.  The  said  excavation  could 
be  seen  from  every  train  on  defendant's  road  passing  this 
point  in  the  day  time,  the  said  excavation  being  in  plain  view 
of  the  residence  of  the  section  master  of  the  defendant  rail- 
way company  having  charge  of  the  said  defoiiflant  company's 
road-bed  and  right-of-way  at  this  point. 

11.  That  the  dangei'ous  and  unsafe  condition  of  the  said 
pai«nvay  used  as  a  street  by  the  corporation  of  Marion,  X.  C, 
as  above  alleged,  was  well  known  to  all  the  officers  of  the  said 
<?orporati()n,  or  might  have  lxx>n  so  known  by  the  exercise  of 
duo  care. 

12.  That  there  were  no  lights  or  other  means  bv  which 
plaintiflF  could  discern  said  excaA''arion  at  the  time  of  her  in- 
jur^',  and  nothing  nlaced  around  said  excavation  to  prevent 
her  from  falling  into  it  and  being  injured. 

13.  That  the  injury  to  the  plaintiflf  was  caused  by  no  fault 
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of  hers,  bait  by  the  gross  negligence  and  carelessnees  of  the 
defendant  railway  in  failing  to  repair  said  passiway  or  stop  it 
up  after  it  had  allowed  fche  public  to  pass  over  it  for  so  long  a 
time  amd  under  the  cireumsitanoes  as  above  alleged. 

14.  That  the  injury  to  the  plaintiff  would  have  been  pre- 
vented if  the  defendant,  the  corporation  of  Marion,  had  done 
its  duty,  and  said  injury  therefore  occurred  by  reiason  of  the 
wrrongful  and  negligent  conduct  of  tlie  corporation  of  Marian 
in  failing  to  repair  the  piassway  before  the  injury  to  the  plain- 
tiff occurred. 

15.  That  it  was  the  duty  of  the  defendant  railway  company 
to  have  repaired  said  passway  prior  to  tihe  time  the  olaintiff 
was  injured. 

16.  Thiat  it  was  also  the  duty  of  the  corporiation  of  Marion 
to  have  repaired  said  passway  prior  to  the  time  the  plaintiff 
was  injured.  Wherefore,  the  plaintiff  demands  judgment 
against  the  defendant  for  the  sum  of  $1,999  and  costs,  and 
such  other  and  fur*ther  relief  as  to  the  Court  miay  seem  just 
and  proper. 

To  this  complaint  the  txywn  of  Marion  answea^,  and  the 
defendant  railroad  demurred  ore  ienua. 

The  action  as  to  the  town  of  Clarion  ^v^s  tried  at  Januarv 
Tenn,  1900,  of  McDowell  Superior  (^ourt,  when  tlie  plaintiff 
recovered  a  judgment  against  the  defendant  town  for  $500, 
from  which  the  defendam  appealed  .(see  126  X.  C,  412.) 

But  the  Courr.  sustained  the  defendant's  demurrer  and  the 
plaintiff  appealwl,  and  the  plaintiff's  complaint,  tlie  defend- 
ant's demurrer  and  the  ruling  of  the  Court  thereon  constitiite 
the  case  no^v  under  consideration. 

The  complaint  vsliows  that  the  injury  complainexl  of  was  re- 
ceived by  the  ])laintiff's  falling  into  a  hole  in  one  of  the  streets 
of  Marion,  and  tlMt  this  street  was  parallel  with  the  defend- 
ant's railroad.  But  it  does  not  state  how  fax  it  was  from  tlie 
defendanit's  depot  to  the  plajoe  where  the  injury  was  received. 
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It  does  stiafce  that  there  \^ias  a  deep  eiit  or  excavation  opposite 
the  pointwhere  the  plaintiff  was  injured,but  this  was  guarded 
by  a  fence,  and  it  is  not  alleged  that  plaintiff  was  injured 
by  reason  of  tihds  excavation,  but  by  falling  in  a  hole  washed 
I         out  in  one  of  the  streets  of  Marion. 

While  it  is  allege<l  that  people  had  for  years,  and  before 
the  town  of  Marion  erected  it  into  a  street  had  been  in  the 
habit  of  passing  along  that  way,  going  to  the  defendant's  de- 
pot, and  defendant  had  no*t  objected  to  their  doing  so,  but 
there  is  nothing  alleged  to  show  that  defendant  has  e\'"er 
opened  this  as  a  means  of  approach  to  its  depot.. 

The  road  was  not  the  owner  of  the  land  upon  which  this 
street  was  locarted  and  where  the  plaintiff  was  injured.  It 
only  had  an  easement  for  the  benefit  of  the  road,  w<hich  it 
oould  only  use  when  necessary  for  the  purposes  of  the  road, 
OP  for  its  protection.  Railroad  v.  Sturgeon,  120  N.  C,  225. 
It  is  not  the  duty  of  the  defendant  to  open  up  and  keep  in 
repair  roads  along  its  railroad  track,  though  it  had  an  ease- 
ment of  100  feet  on  either  side  of  said  track  for  the  purposes 
stated  above,  but  only  to  the  appnoiaches  to  its  depot.  And 
we  do  not  imderatand  this  to  mean  roads  leading  to  and  trav- 
eled by  parties  going  to  and  from  the  defendant's  depo*^  We 
therefore  see  no  obligation  resting  upon,  the  defendant  to 
make  or  keep  a  road  w«here  tlie  plairttiff  was  injured,  and 
there  could  be  no  negligence  in  not  doing  so. 

But  most  certainly  this  was  so  after  the  town  of  Marion 
had  erected  it  into  a  jmblic  street  and  had  l)een  working  and 
rqiairing  it,  as  such,  for  the  last  ten  yeai-^. 

The  plaintiff  liaving  failed  to  state  a  cause  of  action  against 
the  defendant  railroad,  the  judgment  is 

AfEmied. 
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SMITH  V.  CARR. 

(Filed  April  23,  1901.) 

PRINCIPAL  AND  SUHETY  —  Contribution  —  Presumption  —  Parol 
Evidence, 

Co-principals  and  co-sureties  are  presumed  to  assume  equal  lia- 
bility, but  this  presumption  may  be  rebutted  by  parol  eyi- 
dence. 

Action  by  John  W.  Smith  against  J.  S.  Carr  and  the  Gold- 
en Belt  Hoiserr  Company,  heard  by  Judge  W.  A.  HoTce  and  a 
jury,  at  October  Term,  1900,  of  Durham  Counity  Superior 
Court.  From  a  judgment  for  the  defendiaiit,  the  plaintiff 
appealed. 

Boone,  Bryant  &  Biggs,  for  the  plaintiff. 
^[annincj  £:  FoksIu'c,  Guthrie  cP  (juthric,  for  the  defendant 
Cnrr. 

r(K)K.  J.  A  cai^efnl  miveshgation  of  the  exooptions  taken 
to  tho  charge  given  t.(^  tlie  jurv  bv  his  Honor,  an:l  his  refusal 
to  give  the  in!='trnctions  prayed  for,  fails  to  discover  anv  error 
The  eonnter-elaim,  ^vhicili  is  t^lie  subject  of  this  controversy 
now  l>efore  iis,  pleado;!  by  defendant  Oarr,  grow^  out  of  a  loan 
of  $10,000  made  iO  the  defendant  companiv  by  the  Wachovia 
Xational  Bank  nrion  the  siiretys^liip  and  endorsement  of  plain- 
tiff and  defendant  Carr.  wlio  were  sUx^kholder^  and  offieei-s  of 
said  company.  The  original  sum  (as  was  evidenced  bv  their 
not<0  was  rednced  to  $*3,r)00  bv  pavments  made  bv  the  com- 

tit  t 

pany.  Voy  tliis  residue,  a  re  u»wal  i^ote  was  given  by  the 
company  and  signed  by  plaintiff  and  Carr  in  the  following 
form  and  words : 

'* Durham,  X.  C,  Dec.  IT.  1807.  Four  moivths  af.^er  date 
we.  Golden  Belt  TTosiery  Company,  promise  to  pay  to  the 
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order  of  J.  A.  Gray,  ciashier,  tihirty-five  huiiidred  dollars,  with 
interest  after  maturity  until  paid,  interest  to  be  paid  semi- 
aimiially,  in  advance,  negotiable  and  payable  at  Wachovia 
National  Bank,  Winston,  N.  C,  for  value  received.  The 
parties  agree  to  take  no  advantage  of  any  agreement  for 
indulgence  after  maturity. 

"Golden  Belt  Hosiery  Company. 

"J.  Otho  Lunsfoed^ 

''Secretary  and  Treasurer. 

"J.  S.  Caer, 

"J.  W.  Smith. 

On  back :  "J.  S.  Oarr,  J.  W.  Smitk" 

Upon  its  maturity  the  company  was  unable  to  pay,  and 
defendant  C^arr  paid  it  out  of  his  own  money,  and  in  this 
action  demands  of  Smith  one-half  of  the  sum  so  paid  by  him, 
in  oantribution  of  the  moiety  due  'to  him  as  a  co-surety 
Smith  denies  his  liability  to  Carr  upon  two  gw>unds,  viz: 
First,  that  when  he  signe<l  the  original  note  for  $10,000  with 
Oarr  and  at  his  request,  Carr  promised  to  hold  him  harmle^ 
from  loss,  and,  secondly,  that  by  the  form  and  terms  of  said 
note  Carr  is  not  a  co-surety  \vith  him,  but  a  co-principal  with 
the  company. 

The  questions  of  fact  involved  in  these  two  contentions 
were  submitted  to  the  jury  upon  the  evidence  introduced  pro 
and  com  (to  which  there  was  no  exception)  and  found  in  favor 
of  defendant  Carr,  whi6h  is  conclusive,  and  the  verdict  must 
stand  unless  the  jury  were  erroneously  instructed  by  the 
Court. 

The  1st,  2d,  3d,  4th  and  8th  exceptions  taken  to  the  charge 
of  the  Court  relate  to  the  joint  ability ;  the  5th,  6th  and  9th, 
for  refusing  to  give  insitruotions  as  prayed  for,  relate  to  the 
same  subject.  The  charge  as  excepted  to  fully  appears  in 
the  following  paragraph : 
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'^As  to  tJie  counter-claim :  The  law  presumes  that  persons 
who  engage  in  a  common  venture  assume  an  equal  liability ; 
and  it  appearing  that  the  defendant  Ciarr  and  the  plainitiff 
Smith  formed  and  organized  the  defendant  Golden  Belt 
Hosiery  Company  as  a  corporation,  and  when  the  said  corpor- 
ation required  money  to  carry  on  or  enlai^  its  business, 
signed  amd  endorsed  notes  and  drafts  for  the  benefit  and 
acoomodaition  of  said  corporation  witJiout  consideration  or 
benefit  moving  to  either  one  of  them,  then  there  is  nresunip- 
tion  of  law  that  each  assumed  a  comanion  and  equal  liability ; 
and  if  one  has  paid  a  larger  share  than  one-half,  the  other 
is  liable  in  sTich  sum  as  mil  m:ake  him  equal.  It  is  admitted 
that  the  Golden  Belt  Hosiery  Company  is  the  principal  debt- 
or, and  the  plaintiff,  in  order  to  rebut  the  presumption  of  co- 
suretyship,  mvf&t  prove  to  the  satisfac^Lion  of  the  jury  that  he 
is  supplemental  surety,  tihat  he  signed  the  note,  not  for  tbe 
accommodation  of  the  principal,  but  for  the  accommodation 
of  the  defendan't  Carr,  or  at  die  request  of  and  by  agreement 
with  tbe  defendafnt  Carr,  that  lie,  the  said  Carr,  would  pro- 
tect the  plaintiff  from  any  liability  on  siaid  notes,  and  unless 
the  plaintiff  has  so  satisfied  the  jury,  they  will  ans^^er  the 
issue  *Yes,'  and  proceed  to  ascertain  the  amount." 

The  correctnesK  of  this  dharge  can  not.  be  successfully 
ehalleaiged.  The  form  and  manner  in  which  the  note  w^as 
drawTi  and  signed  \\Tre  not  conclusive  as  to  the  relations  of 
the  parties  to  tJie  contract.  Upon  the  face  of  the  note,  they 
bo'tii  appear  to  be  co-principals  and  co-endorsers — their  lia- 
bility was  assumed  gratuitously;  and  the  fact  that  Carr  was 
the  first  to  sign  does  not  put  upon  him  a  giT^ater  bunlen  than 
upon  him  who  signed  next,  ''and,"  as  is  said  by  Hat.i.,  J.,  in 
Daniel  r.  McRae,  9  X.  C,  on  page  601,  "on  that  account 
when  made,  a  prms  or  posterius  gave  no  rule  of  liability." 
However,  their  relations  to  it,  whether  as  principal  or  surety, 
when  questioned,  become  a  matter  of  fact  to  be  establishe^l 
by  evidence,  either  written  or  oral,  and  found  by  the  jury. 
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In  Willianhs  v,  Glenn,  92  X.  C,  258,  the  note  (under  seal) 
was  made  witih  "Williiame  as  principal'*  and  Boyden  and 
Glenn  '"as  sureties,"  yet  as  bebw^^een  the  obligors  the  C?onrt 
held  that  parol  evidence  was  admissible  to  sihow  that  Bo^'den 
and  Glenn  vrere  co-principals,  and  thait  the  rule  of  contribu- 
tion obtained  aiinong  tlieiTL  While  all  of  tlie  m-akers  may 
appear  as  principals  upon  tlie  face  of  the  paper,  or  some 
principals  and  soane  s»urefcie«,  yet  it  may  be  s-hown  that  while 
appearing  as  principals  they  were  in  fact  sureties,  or  some 
principals  and  others  sureties;  and  upon  the  establishnunt  of 
the  fact  of  co-suretj'ship,  the  right  of  oonitribution  foUow's. 

The  nile  of  contribution  is  founded  upon  the  maxim  that 
"eqaiaUty  is  eqmtr\^,"  and  not  upon  contract  It  is  a  rule  of 
common  justice  whereby  parties  who  undertake  to  account 
for  the  default  or  miscarriage  of  a  mother,  should  equally 
bear  the  burden  imposed  by  a  failure  of  their  principal.  As 
between  them,  there  is  no  agreement  impliefl,  but  an  ecpiit 
able  presaunption  raises!  by  the  fact  of  tlie  payment  by  one, 
that  the  others  will  equalize  the  burden  thus  borne  by  him, 
hv  pi'ivin*^  to  him  such  vsum  as  will  make  the  loss  equal  upon 
each,  which  can  be  rebutted  by  showing  that  there  was  an 
agreement,  whetlier  verbal  or  written,  to  the  contrary  (Brand 
on  Suretyship  and  Guaranty,  Vol.  1,  sec.  261)  as  was  charged 
bv  his  Honor,  of  which  the  plaintiff  can  not  complain,  as  it 
was  one  of  his  positive  contentions. 

As  to  ihe  question  raised  by  the  seveaith  exception :  We 
^ro  niable  to  see  that  these  two  notes  have  anv  relevancv 
other  than  as  evidence  in  corrolxvration  of  plaintiff's  testi- 
mony C()j»ceniing  the  sipecial  agreement,  alleged  to  have  beei 
madi'  when  he  signed  the  original  note  for  $10,000,  and  for 
thiit  purpose  tthey  were  submitted  to  the  jury,  and  the  jury 
^"cre  so  ch-arged  by  the  (^ourt.  They  shmv  upon  their  face 
that  Carr  signed  as  co-principal  and  also  as  co-endorser  with 
plaintiff,  which  was  sorm^  evidence  in  corrol>oration  of  Smitli's 
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testimony  as  to  the  alleged  special  agreenient.  Their  mate- 
riality, hiow^vei^  is  limite<l  to  the  evidence.  They  are  not 
subjects  of  this  ciontroversy.  The  oounter-olaim  is  not  based 
upon  ihem,  but  upon  tiie  $3,500  n0te.  They  appear  to  have 
been  tlie  meaiis  by  tvhich  the  defendant  C'arr  raised  'the  money 
mth  which  he  paid  off  the  $3,500  note;  he  has  paid  these 
two  notes,  and  no  loss  has  or  oan  befall  Smith  on  their  account. 
They  bear  no  relation  to  the  subject  of  the  counter-claim.  If 
Carr  had  raised  the  mooiey  upon  his  note  with  the  endorse- 
ments of  strangers  to  this  traaisaction,  aind  with  that  money 
had  paid  off  the  $3,500  note,  surely  the  relatioois  between 
Smith  and  Carr  would  have  remained  unchanged.  And  the 
same  effect  would  have  existed  haid  Carr  paid  the  note  in  full 
wlien  due  out  of  his  own  money  without  the  in'tervention  of  a 
loan  from  or  by  any  one  at  all. 

The  questions  of  fact  have  been  found  by  the  jury,  and, 
no  eiTor  appearing  in  the  charge  or  rulings  of  his  Honor, 
the  judgment  entered  below  must  be 

Affirmed. 


ROSEMAN   V.    HOKE. 


(Filed  April  23,  1901.) 


NEW   TRIAL — Appeal — Record — Defect — Practice — Supreme   Court. 

Where,  upon  appeal  from  a  ruling  upon  a  sufficiency  of  descrip- 
tion of  land  conveyed  in  a  deed,  it  appears  from  the  case  on 
appeal  that  the  entire  description  as  contained  in  the  deed, 
and  upon  the  sufficiency  of  which  the  ruling  was  made,  is 
not  set  out,  a  new  trial  will  he  granted. 

Action  by  R.  M.  Rosemiajn,  administrator  of  Thomas 
Hoke,  against  Kora  Hoke  and  others,  heard  by  Judge  E,  ^\. 
Timberlake  and  a  jury,  at  December  Term,  1900,  of  Lin- 
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(OLx  Countv  Superior  Court.     From  a  judgment  for  the 
defendants,  the  plaintiff  appealed. 

A.  L.  Quickely^  and  S.  G  Finlei/.  for  the  plaintiff. 
L.  B.  Wetmcyre,  for  the  defendants. 

lloNTGOMEB\%  J.  This  action  was  commenced  as  a  spec- 
ial proceeding  in  the  Superior  Court  of  Lincoln  for  the  pur- 
pose of  subjecting  the  real  estate  of  the  plaintiff's  intesta/be 
to  the  paymesnit  of  his  debts.  In  the  complaint  the  land  is 
deseribod  fullv,  and  consists  of  three  distinct  tracts.  The 
defendant,  Nora  Hoke,  the  widow  of  the  intestate,  claimed 
the  land  described  in  the  complaint,  and  an  issue  being  joined 
upon  the  pleadings,  the  same  was  transferred  to  the  next  term 
of  the  Superior  Court,  by  tlie  Clerk,  for  trial.  The  only 
question  raised  on  the  trial  was  whether  or  not  the  description 
of  the  land  embraced  in  the  deed  from  the  intes'tate  to  his 
wife,  the  defendant  Nora,  was  sufficient  to  convey  all  three 
tracts.  The  only  description  of  the  land  mentioned  in  the 
deed  from  the  intes»tate  to  the  defendant,  as  appears  in  the 
statement  of  the  case  on  appeal,  is  as  fbllav\T$:  "Lying  and 
being  in  Lincoln  County,  State  of  North  Carolina,  in  Lin- 
colnton  Township,  adjoining  the  town  of  Linoolnton."  The 
appellant's  counsel  here  argued  orally,  and  also  in  his  brief, 
that  "the  description  in  the  deed  (that  of  the  intestate  to  the 
defendant)  in  question  might  locate  the  land  as  well  on  one 
side  of  the  town  of  Lincolnton  as  on  the  other;  it  does  not 
give  the  number  of  acres  he  meant  to  convey ;  it  does  not  give 
the  nnmber  of  tracts  (it  is  admitted  by  the  defendants  that 
he  o^v^led  more  than  one)  ;  it  does  not  give  a  single  boundary, 
nor  refer  to  any  place  where  the  boundary  can  be  ascerbainetl." 

The  counsel  of  the  appellee  in  his  brief  admits  that  the 
dej^eription  set.  out  in  tiie  case  on  appeal  is  not  sufficient  to 
pass  the  land,  and  that  it  can  not  be  aidc^l  by  parol  proof,  but 
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^.-^-ri'-e'L  AT.  I  'Lii"  'L«^7  vT.-'^  -L•.^'-Il  'i'  {"«e  rli^*  ^aine  rracrs  of 
lar.'!  a.-  r]..  ^-f-  «i«--M-ri''*- 1  in  r'i»-  "».ru;.i'iiL:ir.  He  furrher  >avs 
rf.^r  in  rhf-  :>py»*ujr.r">  -'ar^-n.^-r.*  •»!  rLe  oa.'ie  ^n  aj>iwnil,  the 
pH-.M  •iHwri''i»ri. -n  «»t  "Le  lar.*!  r-r.r*  \vl  r.>  -he  tL/fen  lant  bv  the 
inrf'.^are  va^  ri»*  -♦''  mjt-,  '»tt-  -Lar  a  -itac-e  vra^i  lefr  for  that 
[>Mryi*r^%  %^'i"I.  rhf  w-.r*!-  \'-rirrt'n  in  rhe  Mank  >pat*e  "dll  in  tle- 
^'rip^i'-u  her*',"'  a:i«l  rLa*  ar  ^he  rinLi*  rhe  ca.«=e  \ra.<  <erve»l  on 
the  ai^yk^-llf-e.  rh*-  .-[►aj-e  f'»r  *h*-  •h^'n;»fion  **{  the  land  was 
yr;!I  in  lilank.  An  1  h«-  fur'hf-r  -av<  rhar  in  niakinsr  our  hi? 
f  nnrer  r-a>e  t^n  apjieal.  he  lefr  ^pace  f»r  the  tle?cripti<>iK  as 
di  i  *he  app^'Ilaiit'-i  f»»nn<4'!,  an«l  rliaf  he  did  not  "ft*el  calle<l 
u\f*ni  f«r  iji.-erT  the  fnll  Je;^"ripri«»:u  a-^  the  hiinlen  was  on  rho 
other  si<le  to  ^ht*\v  ern»r,  tlie  hiw  j>n'>niuing  that  rhe  Jutlse 
U'l»u-  arreil  ritrhrlv  an«i  wirhin  the  hi\\\  unles<  the  c\»ntrar\' 
\ff'  uiivlo  to  a{>pear  hy  rh«»se  ehiimiiiir  em>r  to  exist/'  The 
J u  lire  a«lopte  1  rli«»  apj^eUee's  J*tateinent  of  the  ease  on  appeal. 
It  -eein^  to  r  u|>on  reailinsr  the  ease  on  appeal  that  the 
ih-i'd  from  tlie  inte^stare  to  the  <h*fen«tant  eontainetl  a  fuller 
<le?*eriptio\  of  rhe  laml  nienrionetl  rhei-ein  than  the  words 
**lyinir  an^i  IxMn/?  in  Linodn  County,  State  of  Xi>rth  Caro- 
lina, in  Li.ieohiton  Tm\Tiship.  atlj«>ining  the  town  of  Lincn>ln- 
ton.''  FifV  instance,  in  the  ease  it  is  state<l  that  ''Here,  it  is 
adniirt^Hl  })v  ef>uns<*l  on  lx>rh  sid(»s  that  the  land  elainieil  bv 
Xora  Hoke,  the  defen<lant,  a*s  the  lan<l  set  out  in  the  com- 
phiint,  er>nsisrs  of  three  tracts  adjoiniiur  each  other."  Again, 
the  witrifiria  Carson  t(*stifi€Hl  that  *'all  three  of  the  tracts  de- 
wrilK-d  in  tlie  cr>ni])lain'r  were  those  mentioned  in  the  dee<l 
above  set  out  frsnn  Thouias  Hoke  to  Xora  Hoke;"  and  a^in, 
that  witness  said,  **I  know  who  now  owns  the  land  set  out  in 
the  rlee<l  from  (^al(»h  Motz  above  as  the  Coble  land-(that  is,  the 
laiMl  that  is  said  in  that  deed  to  adjoin  the  ()-acre  tract).     ^Ir. 
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Killian  now  owns  the  Caiible  land,  and  as  the  deed  from 
Thoinas  Hoke  tx>  Nora  Hoke  calls  for  Mr.  Killian's  land  as 
adjoining  it,  I  know  it  conveys  the  six  acres,  or  Motz  tract, 
for  it  \\'oul<i  not  join  the  Killian  (formerly  (^auible)  I'and  at 
all,  if  it  did  not.'"  And  still,  again,  it  is  stated  in  the  case 
on  appeal  that  *'the  deed  of  D.  Scheiick  to  Xora  Hoke^  above 
mentioned,  dated  February  10,  1876,  was  admitted  by  the 
plaintiff  to  cover  the  two  and  three-fourtlis  acre  tract,  men- 
tioned  in  the  deefd  of  Hoke  to  his  wife,  Xora,  and  it  was 
agreed  that  it  was  out  of  the  controversy/'  The  contention, 
too,  of  the  parties  as  set  out  in  the  case  on  appeal  shows  that 
ttere  was  a  fuller  descrip'tion  in  the  deed  fi-om  Heke  to  his 
\vife  than  appears  in  the  ease  on  appeal.  Those  conten- 
tions appear  as  follows:  "Defendants  contend  that  tlie  deed 
from  Thoniias  Hoke  to  his  -svife  Xora  conveyed  all  three 
trticts,  because  it  especially  men'tions  three  tracts  an<l  be- 
cause the  witness  Carson  identifies  all  three  as  being  era- 
braced  in  the  deed  from  Thomas  Hoke  to  Xora  Hoke,  and  as 
being  the  same  as  set  out  in  the  complaint" 

"Plaintiffs  siay  that  it  is  impossible  tio  say  whait  land  he  did 
convey  in  said  deevl,  and  that  tlie  denser iption  is  too  vague  and 
unoertaiu  (o  convey  amy  land  that  belongcxl  to  Thomas  Hoke; 
that  none  of  the  three  tracts  wx^re  bought  from  J.  (\  Jenkins, 
and  iw>iu»  of  them  could  be  bounded  bv  Tlmmas  Hoke  on  the 
north  if  all  were  convevtM:!." 

■ 

It  seemn  neoessarilv  to  be  the  case  tliat  his  Honor,  when 
Ik*  adopted  the  appellee's  staHnneiit  of  tJie  case  on  a]>pe4il, 
either  overlooked  the  failun*  to  insert  the  descriptitm  or 
thongibt  tha't  the  parties  could  do  it  before  the  transcript 
should  be  sent  up;  and,  as  we  can  not  tell  what  the  (le^cTip- 
tion  was,  we  are,  of  course,  unable  to  say  whether  or  not  his 
Honor's  ruling  was  correct  when  he  held  tliat  the  description 
"w^  sufficient  in  law  and  in  the  light  of  the  parol  evidence  of 
the  defendant  in  aid  thereof,  to  pass  all  three  of  tlie  tracts 
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set  out  in  tihe  oamplaint,  and  instructed  the  jury  to  answer 
in  the  negative  the  iesue,  "Did  Thomas  Hoke  die  seized  and 
possessed  of  the  three  tracts  of  land  mentioned  and  described 
iix  the  complaint  ?" 
New  trial. 


NEW  HOME  SEWING  MACHINE  COMPANY  T.  SEAGO. 

(Filed  April  23,  1901.) 

1.  BONDS — Penal — Interest — The  Code,  Sec.  530. 

The  recovery  upon  a  penai  bond  can  not  exceed  the  penalty 
named  therein,  though  the  excess  is  for  interest  on  the 
amount  of  the  defalcation  after  breach  of  the  bond. 

2.  EVIDENCE— Aflrency. 

An  agent  wno  takes  a  bond  for  the  execution  of  a  contract  may 
testify  as  to  his  agency  in  an  action  on  the  bond. 

Clark,  J.,  dissenting. 

Action  by  the  J^evv  Home  Sewins:  Machine  Company 
ae:ainst  Heiirv  E.  Sea^o,  D.  R.  Seafl:o  and  W.  A.  Marks,  heard 
bv  Jndee  Tlwma.s  J.  Shaw  and  a  lurv,  at  the  December  Term, 
1900,  of  Stanta-  County  Sn])erior  C^ourt.  From  a  jndirment 
for  the  plaintiff,  tlie  defendants  appeahnl. 

Aiistin  &  Smith,  for  the  plaintiff. 
J.  Milton  Brown,  for  the  defendants. 

FuRCiiEs,  C.  J.  This  is  an  action  of  debt  upon  a  ])enal 
bond  of  $500,  given  by  the  defendants  to  the  plaintiff  to  in- 
denmify  it  against  loss  on  account  of  the  agency  of  the 
defendant  Seago.  Upon  the  trial  it  was  found  that  the 
plaintiff  was  entitled  to  recover  $442.27   for  defalcixtions 
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upon  which  he  was  allowed  $104.44  interest,  raaking  together 
the  sum  of  $546.71.  Eor  this  amount  the  plaintiff  was  al- 
lowed judgment  and  defendants  excepted. 

While  cases  mav  be  found  in  many  jurisdictions  to  sustain 
the  judgment  of  the  Court,  we  do  not  think  it  can  be  sus- 
tained upon  principle,  nor  under  the  statutes  and  decisions 
of  this  State. 

The  penalty  of  the  bond  sued  on  is  $500.  This,  we  think, 
is  the  extent  of  the  defendant's  liability.  The  Court  can  not 
change  the  terms  of  the  bond,  nor  increase  the  liability  of  the 
defendants. 

We  understand  it  to  be  admitted  by  the  plaintiff  that  this 
would  be  so  if  the  principal  of  the  plaintiff's  recover}  was 
more  than  the  penalty  of  the  bond  sued  on.  But  it  is  con- 
tended for  the  plaintiff  that  this  makes  the  difference;  that 
the  principal  of  the  plaintiff's  recovery,  or  in  other  words,  tlie 
amount  of  the  agent's  defalcation,  was  only  $442.27,  and  the 
balance  of  the  judgment  is  interest,  and  incident  to  the  debt. 
But  it  is  incident  to  the  debt  created  bv  the  defalcation  of  the 
agent,  and  collateral  to  the  bond  sued  on,  and  can  not  in- 
crease the  liability  of  the  bond  unless  the  bond  draws  inter- 
est.  It  seems  to  us  that  the  contention  of  plaintiff  can  not 
he  so  upon  principle  and  soimd  reasoning. 

The  plaintiff  had  no  debt  against  the  defendants — the  sure- 
ties— and  none  against  the  principal  on  the  bond,  imtil  it 
obtained  its  judgment ;  and  this  judgment  under  our  statute 
draws  interest  until  it  is  paid.  At  early  common  law,  no 
indebtedness  drew  interest.  16  Am.  &  Eng.  Enc.  Law,  901 
and  note  8.  There  were  English  statutes  passed  afterwards 
providing  for  interest.  Interest  is  a  creature  of  legislation 
and  has  been  provided  for  by  our  L^islature.  Code,  sec. 
530.  And  in  this  legislation  providing  for  interest,  it  is  ex- 
pressly provided  that  penal  bonds  shall  not  draw  interest: 
and  as  this  suit  is  on  a  bond  which  can  not  draw  interest,  it 
would  seem  that  this  should  end  the  discussion. 
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At  <-<>iiniioii  law,  the  jii<l^:ment  on  a  fienal  iNind  was  for  the 
amount  of  the  jx-nalty,  when  a  breach  of  the  condition  was 
•►Ijown.  The  ac'^TiJ^l  damage  s  were  not  a>5e<><Hl  in  that  ac- 
tion ;  and,  if  they  were  not  s<»  ^rreat  as  the  jieualty  of  the  l)ond, 
dc'fendant**'  remedy  was  to  ^o  into  a  CiMirt  of  chancery  and 
ask  for  relief  against  the  plaint iflTs  jn<ls:ment.  He  there  ob- 
taim*il  a  writ  of  inr|uirv,  calknl  ^'Quantum  Damfiip'raius/* 
when  the  real  damages  were  impiired  into  and  determined. 
(iovornor  v.  Evans,  13  X.  (\,  -T^^.  This  was  tronblesome 
and  ex|H*nsive,  and  considered  a  hanlship  on  defendants;  and 
to  )>rcv<*nt  this  trouble  and  ex|>ense,  and  for  the  l)enetit  of 
d(*fendantH,  it  was  provided  by  statute  that  the  actual  damages 
Hii^lit  be  asseswd  by  the  (V)urt  and  jur^'  trying:  the  action  on 
the  l>ond.  Before  the  statute  providing  that  the  real  dam- 
ages might  Ik*  tried  and  determined  in  the  suit  on  the  bond, 
the  judgment  cr)uld  <mly  be  for  the  fieiialfy  of  the  lK)nd.  And 
it  would  be  singular  if  this  statute,  intende<l  for  the  benefit  of 
defendants,  should  prove  a  boomerang  and  subject  them  to 
greater  damages  than  they  were  liable  for  before  its  passage. 
B(»fore  the  passage  of  this  statute,  a  plaintiff  recovered  judg- 
nu»nt  upon  the  bond  for  the  amount  of  the  lx>nd,  l)ecause  his 
action  was  upon  the  bond.  After  the  statute,  he  still  re- 
covered judgment  on  the  bond,  but  if  it  turned  out  that  the 
actual  damages  sustained  by  plaintiff  were  less  than  the  pen- 
alty of  the  bond,  the  judgment  was  still  for  the  amount  of  the 
bond,  but  to  be  discharged  by  the  payment  of  the  actual  dam- 
ages and  costs  of  action. 

This  sec^ms  to  have  been  so  well  understood  by  the  ]3rof(^- 
sion  in  this  State,  that  we  have  but  little  direct  authority  on 
the  subject.  But  these  are  in  harmony  with  the  English  au- 
thorities, and  show  that  plaintiff  can  only  have  judgment  for 
the  penaltv  of  the  bond.  Anthony  \\  Estes,  101  X.  (\,  541. 
It  is  claimed  that  Stafford  v,  Jones,  1)1  X.  T.,  189,  is  author- 
ity to  sustain  the  judgment  of  the  Court  below\      But  it  does. 
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not  seem  to  us  that  it  is.  That  was  not  an  action  on  a  penal 
bond,  but  a  construction  put  upon  a  mortgage  in  an  action  to 
foreclose.  And  whether  the  construction  put  upon  the  mort- 
gage in  that  case  is  correct  or  not,  we  can  not  think  it  is  au- 
thority in  this  case.  Justice  Merrimon,  who  wrote  the  opin- 
ion in  Stafford  v.  Jones,  and  Chief  Justice  Smith  were  both 
on  the  bench  when  that  opinion  was  delivered,  and  Ahey  were 
both  on  the  bench  when  Chief  Justice  Smith  wrote  the  opin- 
ion in  Anthony  v,  Estes,  and  Stafford  v,  Jones  is  not  referred 
to.  This  shows,  to  our  minds,  that  Stafford  v.  Jones  was  not. 
considered  by  that  Court  as  being  in  conflict  with  Anthony  v. 
Estes.  But  if  it  was,  Anthony  v,  Estes,  being  the  later  case, 
which  expressly  decides  the  point  in  this  case,  must  be  held 
to  overrule  Stafford  v.  Jones, 

As  we  have  said,  we  do  not  find  many  direct  authorities  in 
our  Court,  but  we  find  quite  a  number  of  cases  which  bear 
upon  the  question — ^such  as  Bell  v.  Jasper,  37  N.  C,  597; 
Jones  V.  Hayes,  38  N.  C,  502 ;  Bryan  v.  Rosseau,  71  N.  C, 
194;  Branch  v.  Elliott,  14  N.  C,  86,  where  it  is  held  that 
it  is  not  necessary  for  the  jury  to  find  the  amount  of  the  bond 
sued  on,  as  that  is  settled  by  the  penalty  of  the  bond,  and  the 
judgment  is  for  that  amount;  Thoroughgood  v,  Wallis,  47 
K.  C,  15,  where  there  is  a  clear  discussion  of  the  doctrine. 

There  is  one  other  exception :  The  plaintiff  produced  its 
general  agent,  who  testified  that  he  was  a  general  agent  of  the 
plaintiff,  and  as  such  made  the  contract  with  the  defendant 
Seago  and  took  the  bond  sued  on.  The  defendant  objected  to 
this  evidence  upon  the  ground  that  agency  could  not  be  proved 
bv  declarations  or  acts  of  the  agent.  This  proposition  is  cor- 
rect in  a  proper  case,  but  does  not  apply  in  this  case.  It  ap- 
plies where  a  party  is  trying  to  establish  an  agency  for  the 
purpose  of  making  the  principal  liable  for  the  acts  of  the 
agent.  But  that  is  not  the  case  here.  In  this  case,  it  is  for 
the  purpose  of  holding  the  agent  liable.  Besides,  we  know 
128 11 
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•  ■■i  I  viiience  chat  does  not  allow  an  agent  to  go  on 
-•i  ^luii'i  .Linl.  re~rify  that  he  is  an  agent.  It  is  not  a 
■■,     11'     i-.i'  -w.im  eviLlence  of  a  witness.     This  ex- 

•  :    ....  ■v.K^taim-a. 

^   ..,     ..  ,.   .j-T^.r  [Hiintetl  out  affecting  the  trial,  we 

■     ■:    :;,:■  ■;;t'  jiid-mient  should  be  corrected  hy 

■■    -,,  ■.    .    ^.""",  ami.  being  so  corrected,  it  should 


-^         .1      T'le  .ii?fendant,  H.  E,  Seago,  gave 

.  V  ■•'  with  the  two  other  defendants 

.  -   ■.-■--.  vl  ii^'haK-e  of  his  duties  as  agent 

■:  -.  .     .;   :..-.,     -.I's,  and  accounting  for  all  sums 

.-:■    ,i>  ~;.,  ;.      T'l".^  action  is  to  recover  of  him 

-.■:■-   .;i  sa..i  "^  vA  -['.e  sum  of  $4-42.27  alleged  to 

:.  .;:i.  V  >■:;;;■:..■  "-V  \-[m  in  breach  of  said  bond, 
-I  !,,  f.  LI  :>•■;;;  :>■  .iare  of  such  breach, 
*  t-L;::!.!  -'luf  '•<■  'vas  it' neral  agent  of  the  plaintiff 
i;i-  :(iiii  '■p.iriiT:  Li:*  written  authority  as  such. 
,"  iv.'iii.in  ■"  ■'::!<  cviilcnce  is  a  misconception. 
i.ii  ,111  .t^it'in'v  i-.m  !i>'t  l>^  proved  by  declarations  of 
'■';,'■.(■  i\  II  >!■'.  1!>  N.  C,  173;  hut  that  is  where 

i.iiis.>l'  .>iit.  hi'I.;:ti^lu!!i!^eIt'oiit  as  agent  are  sought 
in  i-\  t.ii'iuv  liv  aii..[li.>r  person  to  prove  the  agency 

l'i-iini;ia'.  Hat  herv  the  agent  goes  on  the  stand 
iri'vi..  •\k'  tai-r,  ami  tlif  evidence  is  competent.  It 
til'i'ii'iu  ri.>  wrroKirate  his  statements  on  the  stand 

[Ik'  Siiiiu'  siaruiiifut  had  been  made  by  him  pre- 
It  k-n,.r  v'*-.-rvd  iu  evidence.  Slate  v.  Whitfield. 
'■•[.      L'ln'  t,\'urt  also  held  correctly  that  there  was 

to  i^>  to  tlie  jury  to  justify  the  release  of  Marks 

>i  iMiitftitfd  on  the  trial  that  the  principal  of  the 
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defalcation  is  $442.27,  which,  with  interest,  amounted  to 
$546.71  at  the  date  of  the  judgment.  Judgment  was  there- 
upon rendered  against  all  the  defendants  for  $546.71.  with 
interest  on  $442.27  from  the  date  of  the  judgment  till  paid, 
and  for  costs.  It  is  not  contested  that  this  is  correct  as  to 
the  principal,  but  exception  is  made  that  judgment  can  not 
be  rendered  against  the  sureties  for  more  than  $500,  the  pen- 
alty named  in  the  bond. 

Xo  consideration  is  attached  to  the  addition  after  the  $500, 
of  the  words  "with  ten  per  cent  attorney's  fees  for  collection," 
that  stipulation  is  held  invalid.  Martin  v,  Boqer,  126  N.  C, 
300. 

Where  the  damages  recovered  upon  a  bond  of  this  nature 
do  not  exceed  the  amount  of  the  bond,  no  difficulty  of  this 
nature  can  arise.  But  where,  as  in  this  case,  the  recovery  is 
for  a  greater  sum,  the  question  arises  as  to  whether  interest 
upon  the  default  (the  principal  of  course  not  to  exceed  the 
penalty  of  the  bond)  can  be  recovered  against  the  sureties. 
Upon  this  subject  there  has  been  some  diversity  in  the  Courts. 
On  such  state  of  facts.  New  York,  Maine,  Vermont,  Ken- 
tucky and  Kansas,  and  indeed  the  great  weight  of  authority 
is  that  judgment  goes  against  the  sureties  for  the  principal  of 
said  default  (not  to  exceed  the  amount  of  the  penalty  of  said 
bond)  with  interest  thereon  from  the  date  of  the  breach. 
Brainard  v.  Jones,  18  N.  Y.,  35;  Wyman  v.  Robinson,  73 
Me.,  384 ;  2  Sutherland  on  Damages,  sec.  478  (19)  ;  Carter  v. 
Thame,  57  Ky.  (18  B.  Monroe),  613;  Williams  v,  Wilson,  1 
Vt.,  266;  Perit  v.  Wallis,  2  Dallas,  252;  Carter  v.  Carter,  4 
•Day,  30;  U.  S.  v.  Arnold,  (Story,  J.),  1  Gall,  348;  Burch- 
field  V.  Haffey,  34  Kan.,  42,  overruling  prior  case;  Lyon  v. 
Clark,  8  N.  Y.,  148;  Ringle  v.  O'Matthiessen,  39  N.  Y., 
Supp.,   92. 

Massachusetts  allows  judgment  against  sureties  for  the 
principal  sum  of  default  or  damages  (not  to  exceed  penalty) 
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,    -    rirurvst  thereon  from  the  b^inning  of  the  action.     War- 

.,  "   *.    L'hirh)u\  15  Mass.,  154;  Bank  v,  McGill,  1  Paine 

'^  O.  K.U  661. 

It  ;i  v^Tv  few  old  cases  judgment  was  given  against  the 

<r">i:v'5i  for  the  principal  of  the  bond  with  interest  only  from 

'»v*  vlati*  of  the  judgment.     Tyson  i\  Sanderson,  45  Ala.,  364 ; 

y-'is^tU  t\  Taylor,  1  McCord  (S.  C),  503.     This  seems  to 

V,*\\^  Invn  the  English  rule,  2  Sedgwick  Damages,  sec.  678, 

wi'li  '*ome  contrariety,  however.     Gainsforth  v,   Griffiih,  1 

SiUulorM,  51,  note  1,  but  even  in  England  the  later  cases  all 

w\\k\  toward  the  American  rule. 

(>\viii^  to  tliis  diversity  and  the  very  great  importance  of 
tho  ruling  as  aflFecting  all  bonds  of  this  nature,  including  offi- 
oiul  ImukIh,  bonds  of  guardians  and  administrators,  bonds  in 
iuiuiH'tioti,  attachment  and  claim  and  delivery  proceedings, 
\\\m\  |MMml  bonds  generally,  a  great  number  of  decisions  have 
l»«M^ii  rxniniiu'd,  only  a  part  of  which  have  been  cited  above, 
Mild  l»y  the  gn^at  weight  of  authority,  especially  in  the  more 
rtM'oiit  cHMrH,  the  rule  first  cited  above  is  now  quite  well  set- 
lli^d,  which  was  also  the  view  taken  bv  the  Court  below. 

III  li  Sntlu^rland  on  Damages,  sec.  478,  after  thoroughly 
dlociihtting  tlui  question,  it  is  said,  citing  a  column  of  cases  in 
hiilh  .i ;  **'I'ho  weight  of  American  authority,  however,  is  in 
fnvor  of  allowing  interest  on  damages  beyond  the  penalty. 
'1  liM  iHMiiilly  is  the  limit  of  the  liability  at  the  time  of  the 
fiit'Hih;  ijit(*n»st  is  given  afterwards,  not  on  the  ground  of 
(.nnirarl,  Imt  hk  damages  for  its  violation;  for  delay  of  pay- 
iiK  hi  ufliM'  \\\v  duty  to  pay  damages  for  breach  of  the  condi- 
linii  lit  ilui  amount  of  the  penalty  had  attached."  Ibid,  it  is 
^uiiA:  *Mut4ToHt  may  properly  be  charged  against  sureties 
h»r  tit'la.v  uftt^r  it  became  their  duty  to  pay,  as  well  as  against 
ilt(.  |irihri|tal." 

Ill  li  Sodgwick  on  Damages,  sec.  678,  after  a  similar  dis- 
r:Mt^nion,  tlh^  muw  conclusion  is  reached :     "The  better  opinion 
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is  that  interest  may  be  recovered  in  addition  to  the  penalty 
in  an  action,  whether  against  principal  or  surety,"  and  a 
large  number  of  authorities  to  that  effect  is  cited  in  the  notes. 
To  the  same  purport  is  the  weight  of  the  authorities,  all  of 
which  are  to  be  found  collected  in  8  American  Digest  (Cen- 
tury Ed.),  sec.  243.  To  same  purport,  4  Am.  &  Eng.  Enc. 
(2d  Ed.),  note  2,  and  Field  on  Damages,  sec.  546,  and  cases 
there  cited. 

The  reasoning  of  this  rule,  which  seems  now  the  prevailing 
one,  and  the  better  one,  is  thus  given  (1882)  in  Wyman  v. 
Robinson,  supra,  S.  C,  40  Am.  Rep.,  361 :  "It  is  commonly 
said  that  the  damages  can  not  exceed  the  penalty  of  the  bond. 
Rightly  understood,  the  statement  is  true.  But  what  is  the 
penalty  in  a  bond  for  the  payment  of  damages?  It  is  the 
amount  which  the  obligors  agree  to  pay,  if  the  whole  penalty 
be  needed  for  the  purpose,  for  the  damages  sustained  by  the 
obligee  by  a  breach  of  the  bond,  the  amount  to  be  paid  as  soon 
as  the  breach  occurs.  The  obligee  is  to  have  the  penalty  at  a 
particular  and  definite  time.  Immediately  upon  a  breach  of 
the  bond  the  penalty  is  due  to  him.  If  he  gets  it  then,  he 
gets  what  the  contract  provides ;  if  he  gets  it  later,  he  gets  less 
than  what  the  contract  provides.  If  then  the  penalty  be  paid 
after  the  breach,  interest  should  be  added  for  the  detention 
of  the  penalty,  to  make  it  equivalent  to  a  payment  at  the  date 
of  the  breach.  After  the  penalty  is  forfeited,  it  becomes  a 
debt  due.  The  sureties  then  stand  in  the  relation  of  princi- 
pals to  the  obligee,  owing  him  so  much  money.  The  penalty 
of  the  bond  is  payable  because  the  principal  did  not  fulfill 
his  obligation ;  the  interest  is  the  penalty  upon  the  sureties  for 
not  fulfilling  theirs." 

This  reasoning  is  sound,  and  accounts  for  the  concensus  of 
the  more  recent  cases  upon  that  line. 

In  our  own  State,  we  have  two  decisions,  Stafford  v,  Jones, 
91  N.  C,  189,  which  is  to  above  result,  but  on  a  somewhat 
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different  line  of  reasoning ;  and  Anthony  v,  Estes,  101  X.  C, 
541,  in  which  it  is  said  that  no  more  than  the  penalty  named 
in  a  guardian  bond  can  be  recovered  against  either  the  guar- 
dian or  his  sureties ;  the  question  of  interest,  however,  is  not 
raised,  and  this  ruling  is  expressly  stated  to  be  "not  material 
in  disposing  of  the  appeal."  The  form  there  cited  from  Mr. 
Eaton  evidently  is  intended  for  cases  where  the  recovery  is 
for  a  sum  less  than  the  penalty  of  the  bond.  The  question 
will  rarely  arise  as  to  guardian,  administration  and  similar 
bonds,  as  to  which  it  is  customary  to  require  a  bond  in  double 
the  sum  at  risk. 

Our  only  direct  authority,  Stafford  v.  Jones,  supra,  being 
in  conformity  with  the  better  reasoning  and  the  rule  as  set- 
tled by  the  great  weight  of  authority  elsewhere  and  eminent 
text-writers,  we  should  adhere  to  it. 

The  Code,  sec.  530,  has  no  application.  Of  course  the  pen- 
alty of  the  bond  bears  no  interest.  Here,  the  sureties  bound 
themselves  to  make  good  any  breach  of  the  principal,  not  to 
exceed  $500.  But  they  bound  themselves  to  make  that  good 
when  it  occurred.  Their  failure  to  do  so  is  their  own  de- 
fault and  they  are  liable  for  the  $442.27,  which  is  the  amount 
of  their  principal's  default,  and  by  virtue  of  their  contract  to 
pay  such  default  the  sureties  are  liable  for  interest  on  said 
$442.27  for  every  day  they  delayed  to  make  it  good.  There 
is  nothing  in  the  bond  or  in  the  contract  which  delays  the 
running  of  interest  on  this  breach  by  the  sureties  of  their 
own  contract  till  after  judgment.  "It  is  not  so  nominated  in 
the  bond." 
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HOWB  y.  HALL. 
(Filed  April  23, 1901.) 

APPEAL — Exceptions — Time — Practice. 

Where  a  verdict  non  ohatante  veredicto  is  reversed,  the  appellee 
can  not  appeal  from  a  Judgment  entered  on  the  remand  and 
bring  up  exceptions  taken  at  the  original  trial. 

Action  by  S.  B.  Howe  against  J.  G.  Hall  and  David 
Hemphill,  receivers  of  the  Chester  and  Lenoir  N.  G.  R.  R. 
Co.,  and  Q.  W.  F.  Harper,  receiver  of  the  Chester  and  Le- 
noir N.  G.  R.  R.  Co.,  and  the  Carolina  and  Northwestern 
Railway  Company,  heard  by  Judge  W.  8.  O'B.  Robinson, 
at  February  Term,  1901,  of  Gaston  County  Superior 
Court.  From  a  judgment  for  the  plaintiff,  the  defendants 
appealed. 

Jones  &  Tillett,  for  the  plaintiff. 

/.  77.  Marion  and  0.  F.  Mason,  for  the  defendants. 

MoNTGOMEEY,  J.  This  casc  was  tried  at  the  August  Spe- 
cial Term,  1900,  of  the  Superior  Court  of  Gaston  County, 
before  Starbuch,  J.,  and  a  jury.  After  the  plaintiff  had  in- 
troduced his  evidence,  each  of  the  defendants  made  a  motion 
for  judgment  dismissing  the  complaint  as  of  nonsuit  upon 
the  ground  that  the  evidence  had  disclosed  the  fact  that 
neither  of  the  defendants  was  the  corporation,  or  the  represen- 
tative of  the  corporation,  which  had  inflicted  the  injurj'  com- 
plained of  by  the  plaintiff,  and  that  the  injury  had  in  fact 
been  inflicted  by  a  corporation  which  had  not  been  sued.  The 
motion  was  refused,  but  was  renewed  when  all  the  evidence  on 
both  sides  had  been  introduced.  His  Honor,  desiring  fur- 
ther time  for  the  purpose  of  examining  certain  records  con- 
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stituting  a  part  of  the  evidence,  before  deciding  the  motion, 
the  counsel  agreed  at  his  Honor's  suggestion  that  the  issues  of 
fact  be  submitted  to  the  jury  and  answered  by  them  without 
prejudice,  and  that  the  question  of  law  as  to  the  liability  of 
any  or  all  of  the  defendants,  raised  by  the  motion,  should  be 
reserved  for  the  subsequent  determination  of  the  Court  out  of 
term  time. 

The  issues  were  therefore  submitted  to  the  jury,  and  they 
found  that  the  "person  or  persons  operating  the  Chester  and 
Lenoir  Railroad  Company  on  March  31,  1894,"  had  negli- 
gently injured  the  plaintiff  to  the  extent  of  $500. 

On  the  18th  day  of  September  thereafter,  Judge  Starbuck 
rendered  the  judgment  set  out  in  the  record,  in  which  it  was 
adjudged  that  the  defendants  were  not  liable  to  the  plaintiff 
for  the  damages  assessed  by  the  jury ;  that  the  plaintiff  take 
nothing  by  this  action,  and  that  the  defendants  go  without 
day.  The  plaintiff  appealed  from  this  judgment,  and  this 
Court,  at  its  September  Term,  1900,  reversed  the  judgment 
of  the  Superior  Court,  and  held  that  the  plaintiff  was  entitled 
to  recover  of  the  defendant.  The  Carolina  and  Northwestern 
Railroad  Company,  the  amount  of  damages  sustained  by  the 
plaintiff  as  fixed  by  the  jury. 

The  opinion  of  this  Court  was  duly  certified  to  the  Su- 
perior Court,  and  at  the  February  Term,  1901,  thereof,  Judge 
Robinson  presiding,  a  judgment  was  rendered  in  accordance 
wdth  the  opinion  of  this  (^ourt. 

The  present  condition  of  this  case,  as  it  is  now  presented 
to  us,  furnishes  an  anomaly  in  the  practice  as  regulated  by 
our  courts.  It  purports  to  be  an  appeal  from  a  judgment  ren- 
dered by  Judge  Robinson  at  the  February  Term,  1901,  of  the 
Superior  Court  of  Gaston  County,  when  in  reality  it  is  an 
appeal  from  a  judgment  rendered  by  Judge  Starbuck  at  the 
August  Special  Term,  1900,  of  the  Superior  Court  of  that 
county  between  the  same  parties. 
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The  defendants'  appeal  from  the  judgment  of  Judge  Robin- 
son is  merely  nominal,  for  there  was  no  trial  when  that  judg- 
ment was  rendered,  and  the  judgment  was  simply  one  follow- 
ing the  decision  of  this  Court  in  the  appe^  heard  at  the  Sep- 
tember Term,  1900.  It  was  in  reality  entered  for  the  pur- 
pose of  bringing  up,  for  a  hearing  before  this  Court,  certain 
exceptions  made  by  the  plaintiff  in  the  trial  before  Judge 
Starhuck  to  the  rejection  of  certain  evidence  offered  by  the 
defendant  in  the  trial  before  that  Judge. 

The  course  pursued  by  the  defendant  in  the  matter  is  a 
departure  from  both  the  statutory  provisions  in  force  in  this 
State  upon  the  subject  of  appeals  to  the  Supreme  Court  and 
the  settled  practice  of  this  Court,  and  can  not  be  allowed. 
Upon  the  rendition  of  a  final  judgment  in  the  Superior  Court, 
any  person  aggrieved  thereby  may  appeal  to  this  Court,  but 
he  must  do  so  within  the  time  allowed  under  section  549  of 
The  Code,  and  the  statutes  amendatory  thereof,  unless  by  an 
agreement  of  counsel  the  time  be  waived.  There  is  no  pro- 
vision in  our  law  by  which  a  party,  in  an  appeal  from  a  judg- 
ment rendered  at  one  term,  can  bring  up  for  review  to  this 
Court  exceptions  pertaining  to  another  trial  where  final  judg- 
ment has  been  rendered,  even  though  the  trial  be  between  the 
same  parties  and  in  the  same  action,  thus  holding  in  abeyance 
exceptions  made  at  a  former  trial  beyond  the  time  allowed  by 
law  for  appeal. 

If  a  party,  who  has  recovered  judgment  in  the  Superior 
Court,  is  so  confident  that  the  Supreme  Court  will  affirm  the 
judgment  in  his  favor  that  he  does  not  deem  it  necessary  or 
worth  his  while  to  carry  up,  by  his  own  appeal,  his  excep- 
tions, it  will  be  too  late  to  complain  when  his  adversary,  the 
appellant  on  his  appeal  succeeds  in  having  the  judgment  of 
the  lower  Court  reversed.  Such  a  course  on  the  part  of  an 
aggrieved  party,  an  appellee  with  exception,  is  attended  with 
the  risk  that  the  judgment  in  his  favor  may  be  reversed  by 
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At  cQinnion  law,  the  judgment  on  a  penal  bond  was  for  the 
amount  of  the  penalty,  when  a  breach  of  the  condition  was 
shown.  The  actual  damages  were  not  assessed  in  that  ac- 
tion ;  and,  if  they  were  not  so  great  as  the  penalty  of  the  lx)nd, 
defendants'  remedy  was  to  go  into  a  court  of  chancery  and 
ask  for  relief  against  the  plaintiff's  judgment.  He  there  ob- 
tained a  writ  of  inquiry,  called  ** Quantum  D(jmnificatiis/* 
when  the  real  damages  were  inquired  into  and  determined. 
Governor  r.  Evans,  13  X.  C,  383.  This  was  troublesome 
and  expensive,  and  considered  a  hardship  on  defendants ;  and 
to  prevent  this  trouble  and  expense,  and  for  the  l>eneiit  of 
defendants,  it  was  provided  by  statute  that  the  actual  damages 
might  be  assessed  by  tlie  Court  and  jury  trying  the  action  on 
the  bond.  Before  the  statute  providing  that  the  real  dam- 
ages might  be  tried  and  determined  in  the  suit  on  the  bond, 
the  judgment  could  only  be  for  the  penalty  of  the  l)ond.  And 
it  would  be  singular  if  this  statute,  intended  for  the  benefit  of 
defendants,  should  prove  a  boomerang  and  subject  them  to 
greater  danuiges  than  they  were  liable  for  before  its  passage. 
Before  the  passage  of  this  statute,  a  plaintiff  recovered  judg- 
ment upon  the  bond  for  the  amount  of  the  liond,  because  his 
action  was  upon  the  bond.  After  the  statute,  he  still  re- 
covered judgment  on  the  bond,  but  if  it  turned  out  that  tlie 
actual  damages  sustained  by  plaintiff  were  le^s  than  the  pen- 
ally  of  the  bond,  the  judgment  was  still  for  the  amount  of  the 
bond,  but  to  be  discharged  by  the  payment  of  the  actual  dam- 
ages and  costs  of  action. 

This  seems  to  have  been  so  well  understood  by  the  profes- 
sion in  this  State,  that  we  have  but  little  direct  authority  on 
the  subject.  But  these  are  in  harmony  with  the  English  au- 
thorities, and  show  that  plaintiff  can  only  have  judgment  for 
the  penalty  of  the  bond.  Anthony  r.  Estes,  101  X.  (^.,  541. 
It  is  claimed  that  Stafford  i\  Jones,  1)1  X.  C.,  180,  is  author- 
ity to  sustain  the  judgment  of  the  Court  below.      But  it  does 
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not  seem  to  us  that  it  is.  That  was  not  an  action  on  a  penal 
bond,  but  a  construction  put  upon  a  mortgage  in  an  action  to 
foreclose.  And  whether  the  construction  put  upon  the  mort- 
gage in  that  case  is  correct  or  not,  we  can  not  think  it  is  au- 
thority in  this  case.  Justice  Merrimon,  who  wrote  the  opin- 
ion in  Stafford  v.  Jones,  and  Chief  Justice  Smith  were  both 
on  the  bench  when  that  opinion  was  delivered,  and  -they  were 
both  on  the  bench  when  Chief  Justice  Smith  wrote  the  opin- 
ion in  Anthony  v,  Estes,  and  Stafford  v,  Jones  is  not  referred 
to.  This  shows,  to  our  minds,  that  Stafford  v,  Jones  was  not 
considered  by  that  Court  as  being  in  conflict  with  Anthony  v. 
Estes,  But  if  it  was,  Anthony  v.  Estes,  being  the  later  case, 
which  expressly  decides  the  point  in  this  case,  must  be  held 
to  overrule  Stafford  v,  Jones. 

As  we  have  said,  we  do  not  find  many  direct  authorities  in 
our  Court,  but  we  find  quite  a  number  of  cases  which  bear 
upon  the  question — such  as  BeU  v,  Jasper,  37  N.  C,  597 ; 
Jon^s  V.  Hayes,  38  N.  C,  502 ;  Bryan  v.  Rosseau,  71  N.  C, 
194;  Branch  v,  Elliott,  14  N.  C,  86,  where  it  is  held  that 
it  is  not  necessary  for  the  jury  to  find  the  amount  of  the  bond 
sued  on,  as  that  is  settled  by  the  penalty  of  the  bond,  and  the 
judgment  is  for  that  amount;  Thoroughgood  v.  Wallis,  47 
N.  C,  15,  where  there  is  a  clear  discussion  of  the  doctrine. 

There  is  one  other  exception:  The  plaintiff  produced  its 
general  agent,  who  testified  that  he  was  a  general  agent  of  the 
plaintiff,  and  as  such  made  the  contract  with  the  defendant 
Seago  and  took  the  bond  sued  on.  The  defendant  objected  to 
this  evidence  upon  the  gi'ound  that  agency  could  not  be  proved 
by  declarations  or  acts  of  the  agent.  This  proposition  is  cor- 
rect in  a  proper  case,  but  does  not  apply  in  this  case.  It  ap- 
plies where  a  party  is  trying  to  establish  an  agency  for  the 
purpose  of  making  the  principal  liable  for  the  acts  of  the 
agent.  But  that  is  not  the  case  here.  In  this  case,  it  is  for 
the  purpose  of  holding  the  agent  liable.  Besides,  we  know 
128 11 
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ner  bv  which  the  abandonment  was  obtained  is  not  material. 

t/ 

Whether  she  left  him,  or  forced  him  to  unwillingly  leave  her, 
is  to  the  same  eflFect  and  accomplishes  the  same  purpose. 
Should  the  husband  have  driven  his  wife  from  his  house,  or 
obtained  her  removal  by  stratagem,  or  have  withheld  from  her 
a  support  while  there,  he  would  have  been  deemed  to  have 
abandoned  her.  Bishop  on  Marriage,  Divorce  and  Separa- 
tion, Vol.  1,  sec.  1711;  High  v.  Bailey,  107  K  C,  70.  But 
"abandonment"  is  not  a  complete  cause  for  divorce,  nor  is 
"living  separate  and  apart."  Both  must  exist  at  the  same 
time  to  constitute  a  cause  of  action.  In  this  case  it  was  the 
wife  who,  by  her  cruelty  and  misconduct,  compelled  the  hus- 
band to  leave  and  live  separate  and  apart  from  her,  which 
entitled  him  to  the  relief  sought. 

However,  in  bar  of  his  action,  she  contends  that  he  is  not 
entitled  to  a  decree,  because  he  is  in  pari  delicto  in  that  he 
has  committed  acts  of  adultery  "after  the  separation ;"  and  it 
is  so  found  by  the  jury  in  answer  to  the  16th  issue.  It  is  not 
charged  that  any  infidelity  existed  upon  his  part  until  after 
he  was  driven  away,  notwithstanding  the  facts  as  found  by 
the  jury  that  she  had  refused  him  bed  and  cohabitation  since 
the  year  1890.  This  defence  as  thus  established  is  unsound. 
In  the  case  of  Foy  v.  Foy,  35  N.  C,  90,  it  is  held  {Pearson, 
J.,  delivering  the  opinion),  "If  a  wife  leave  a  husband  and 
refuse  to  live  with  him  without  sufficient  cause,  and  he  after- 
wards lives  in  adultery,  there  is  no  cause  for  divorce ;  for  the 
consequence  may  be  ascribed  to  her  prior  violation  of  the 
duty  of  a  wife.  No  one  should  be  allowed  to  take  advantage 
of  his  own  wrong."  To  the  like  effect  are  Whittington  v, 
Whittington,  19  N.  C,  64,  and  numerous  other  cases  in  our 
reports. 

So  that  she  could  not  be  considered  the  injured,  but  the 
injuring  party,  and,  being  the  cause  of  the  wrong,  would  not 
be  allowed  a  decree  in  her  favor.     To  sustain  this  defence,  in 
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bar,  she  must  show  a  separate  and  distinct  offence  against  the 
marriage  relation,  as  established  by  law,  which  would  be  a 
cause  for  divorce.  It  must  be  such  as  would  entitle  her  to  a 
decree  of  divorce  in  an  action  against  the  plaintiff.  ISTeison 
on  Divorce  and  Separation,  sees.  433,  434 ;  2  Bishop,  supra, 
sec.  381.  This  she  has  not  done.  Under  our  statutes,  adul- 
ter}' alone,  committed  by  the  husband,  is  not  a  cause.  He 
must  separate  from  his  wife  "and  live  in  adultery."  Code, 
sec.  1285,  subsec.  1,  neither  of  which  is  shown  by  the  de- 
fendant. 

The  exceptions  of  the  plaintiff  are  sustained  and  the  judg- 
ment rendered  in  the  Court  below  must  be  stricken  out,  and  a 
decree  for  divorce  from  the  bonds  of  matrimony  be  entered 
in  conformity  with  the  statute  and  the  verdict  of  the  jury. 

Error. 


UPTON  V.  RAILROAD. 
(Filed  April  23,  1901.) 

1.  NEGLIGENCE — Contributory  Negligence — Railro<ids — Nonsuit. 

Upon  the  evidence  in  this  case  the  plaintiff  was  properly  non- 
suited. 

2.  PLEADING — Contradictory  Defenses — The  Code,  Sec.  245. 

Contradictory  defenses  are  permissible   under  section   245   of 
The  Code. 

Action  by  T.  L.  Upton  and  Ella  ITpton,  administrators  of 
J.  A.  Tipton,  against  the  South  Carolina  and  Georgia  Exten- 
sion Kailway  Company,  heard  by  Judge  E.  W.  Timberlake 
and  a  jury,  at  Spring  Term,  1901,  of  McDowet.t.  (Jounty 
Superior  Court.  Erom  a  judgment  of  nonsuit,  the  plaintiffs 
appealed. 
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Justice  &  Pless,  and  /.  T.  Perkins,  for  the  plaintiffs. 
P.  J.  Sinclair,  for  the  defendant. 

MoNTGOMEBY,  J.  The  intestate  of  the  plaintiff  was  killed 
by  a. train  of  the  defendant,  which  was  moving  northwardly 
toward  Marion  from  Thermal  City,  at  about  8  o'clock  of  the 
night  of  the  24th  of  March,  1900.  There  was  no  witness  to 
the  occurrence. 

It  is  alleged  in  the  complaint  that  the  intestate  was  "sitting 
on  the  track  on  the  end  of  a  cross-tie  asleep,  with  his  head 
and  body  bowed  forward  and  his  back  to  the  track  and  to  the 
west,  in  an  apparently  unconscious  and  helpless  condition." 

The  evidence  introduced  by  the  plaintiff,  to  be  taken  as 
true,  because  at  its  close  his  Honor  granted  the  motion  made 
by  the  defendant  for  judgment  as  of  nonsuit  and  for  dismissal 
of  the  action,  disclosed  the  following  facts:  The  intestate 
about  two  hours  before  his  death  was  seen  to  be  about  half 
dnmk,  but  able  to  handle  himself  all  right,  as  one  of  the  wit- 
nesses said.  He  was  foimd  about  an  hour  after  he  was  killed 
lying  along  the  east  side  of  the  track,  on  his  right  side,  with 
his  face  turned  to  the  cross-ties,  three  or  four  inches  off,  his 
head  towards  Marion  and  his  feet  toward  the  south,  a  foot 
from  the  ties.  On  either  side  of  one  of  the  cross-ties  there 
was  a  shoe  print  on  the  soft  ground,  the  heels  towards  the 
iron  and  the  soles  projecting  beyond  the  cross-ties  e  few 
inches.  When  the  body  was  found,  the  feet  were  the  distance 
of  the  width  of  a  cross-tie  from  the  tie  on  which  he  apparently 
had  been  sitting.  The  back  of  the  head  was  crushed  in,  the 
wound  being  ostensibly  about  two  inches  long  and  an  inch 
wide,  the  blood  and  brains  oozing  out.  There  was  a  bruise 
on  the  right  shoulder  five  inches  long  in  the  shape  of  an  L 
and  a  bruised  place  on  the  right  arm  about  three  fingers  wide. 
The  wheels  had  not  run  over  the  intestate,  nor  had  the  body 
been  dragged  by  the  train.     One  of  the  witnesses,  after  de- 
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scribing  the  various  parts  of  the  machinery  and  the  attach- 
ments of  the  engine  and  cars,  in  answer  to  a  question  by  the 
counsel  of  plaintiff  as  to  what  part  of  a  man's  body  would  be 
struck  and  what  would  strike  him  if  he  was  sitting  on  the  end 
of  the  cross-tie  with  his  feet  on  each  side  and  his  face  from  the 
track,  stated :  '*I  know  he  would  be  struck  on  the  upper  part 
of  his  body,  about  the  head  or  shoulders.  It  would  depend  a 
great  deal  on  where  he  was  sitting  on  the  ties  and  what  posi- 
tion he  was  in,  where  he  would  be  struck.  I  think  it  possible 
a  man  sitting  on  the  end  of  a  tie,  if  he  was  humped  away 
over,  perhaps  it  would  not  strike  him ;  but  if  he  was  sitting 
in  anything  like  an  upright  position,  I  don't  believe  he  could 
sit  there  without  being  hit."  The  same  witness  also  said 
that  that  part  of  the  train  which  was  lowest,  the  machinery, 
would  strike  him,  and  that  the  boxes  which  hold  the  axles 
were  the  lowest  parts  of  the  machinery,  but  that  they  did  not 
project  as  far  as  the  steps ;  that  he  could  hardly  tell  what  would 
strike  him  first.  "I  would  think  that  the  step  would,  if  it 
came  on  first.  There  are  parts  of  the  engine,  though,  that 
come  before  the  steps." 

The  complaint  and  answer  were  also  put  in  evidence. 

We  do  not  see  any  error  in  the  granting  of  the  motion  by 
his  Honor.  As  we  have  said,  there  was  no  eye-witness  to  the 
occurrence,  and  it  was  an  hour  or  more  after  the  intestate 
was  killed  before  the  body  was  found.  The  allegation  in  the 
complaint  then  was  purely  theoretical  as  to  the  position  of 
the  intestate  when  he  was  struck,  and  there  was  nothing  in 
the  evidence  going  to  prove  the  allegation  of  the  complaint 
that  the  intestate  was  sitting  on  the  track  on  the  end  of  a 
cross-tie  asleep,  with  his  head  and  body  bowed  forward.  The 
evidence  shows  beyond  question,  from  the  nature  of  the 
wounds  and  the  testimony  as  to  the  shoe  prints  that  the  intes- 
tate was  not  standing  when  he  was  struck ;  that  he  was  not 
between  the  rails  or  lying  down,  but  that  he  must  have  been 
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sitting.  If,  then,  he  was  struck  while  in  the  pQsition  in  which 
he  was  allied  to  have  heen  in  the  complaint^  he  was  guilty  of 
negligence  in  placing  himself  in  such  a  perilous  situation. 
AiTOwwood  V.  R.  Co.,  126  N.  C,  629 ;  McAdoo  v.  Railroad 
Co.,  105  X.  C,  140.  And  if  he  was  awake  and  sat  do^vn  on 
the  cross-tie  to  rest,  or  for  any  other  purpose,  and  was  stricken 
by  a  moving  engine,  his  refusal  or  failure  to  keep  a  sharp 
lookout  and  to  get  off  the  track  on  the  approach  of  the  engine 
was  a  negligent  act  on  his  part.  Norwood  v.  Railroad,  111 
X.  C,  236;  WyJcoif  v.  R.  Co.,  126  X.  C,  1152;  Flake  v,  JB. 
Co.,  125  X.  C,  744. 

The  intestate  having  been  negligent,  before  a  recovery  can 
be  had  against  the  defendant  on  the  ground  of  its  n^ligence 
in  not  availing  itself  of  "the  last  clear  chance,"  it  must  be 
shown  bv  the  plaintiff,  by  proper  evidence,  not  simply  that 
the  intestate  was  on  the  track  in  the  way  of  the  engine,  but 
that  he  was  there  apparently  asleep  or  in  other  helpless  condi- 
tion, and  that  the  engineer  had  discovered  his  situation,  or  by 
keeping  a  reasonable  watchout  could  have  discovered  it  in 
time  to  have  prevented  the  injury,  and  that  after  he  had  dis- 
covered it,  or  could  by  proper  watchfulness  have  had  reason- 
able gro\md  to  believe  that  such  was  the  condition  of  the  intes- 
tate, he  failed  to  use  all  available  means  to  prevent  the  in- 
jury.     Norwood  v.  Railroad,  111  X.  C,  236. 

There  is  no  presumption  in  this  State  of  negligence  against 
railroad  com])anies  upon  simple  proof  of  injuries  or  death 
caused  bv  their  trains. 

We  will  now  refer  to  the  character  of  the  evidence  offered 
by  the  plaintiff.  A  description  of  the  wounds,  as  given  by 
the  witnesses  and  recited  in  this  opinion,  throws  no  light  upon 
the  position  of  the  int4?state  when  he  was  stnick,  except  that 
he  was  sitting  on  the  end  of  a  cross-tie  with  his  face  from  the 
track.  Xeither  does  the  nature  or  location  of  the  wounds, 
nor  the  evidence  of  Sheriff  Xeal  in  describing  the  machinery 
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and  the  appliances  of  the  engine  and  cars,  tend  in  the  least 
to  prove  what  particular  part  of  the  engine  or  coaches  or  their 
appliances  struck  him.  The  testimony  of  Thomas  Upton,  a 
witness  of  the  intestate,  that  there  was  a  wound  on  the  right 
shoulder,  in  the  shaps  of  an  L  over  five  inches  long,  furnished 
an  argument  to  counsel  that  that  evidence  ought  to  have  been 
submitted  to  the  jury  as  tending  to  prove  that  the  intestate 
was  struck  by  one  of  the  steps  of  the  coaches.  It  did  not 
reach  to  the  height  of  evidence.  There  was  nothing  brought 
out  to  show  the  size,  shape  or  length  of  the  st«ps,  or  how  far 
they  projected,  or  what  part  of  them  might  have  stnick  the 
intestate's  shoulder.  And  if  there  had  been  such  testimony,, 
it  would  have  been  no  proof  as  to  the  position  of  the  intestate, 
except  that  he  was  sitting.  In  truth,  there  is  nothing  in  the 
evidence  in  the  least  goine:  to  show  that  the  head  or  shoulders 
of  the  intestate  were  bowed  or  lowered  as  he  sat  on  the  ties, 
and  that  fact  was  necessary  to  be  proved  before  the  defendant 
could  be  sho\\Ti  n^ligent,  in  view  of  the  law  which  we  have 
announced  as  governing  this  case. 

In  reference  to  that  part  of  the  evidence  consisting  of  the 
complaint  and  answer,  it  was  contended  by  the  plaintiff's 
^'ounsel  that  the  second  defence  interposed  by  the  defendant 
was  an  admission  of  that  part  of  the  seventh  allegation  of  the 
complaint,  in  which  it  was  alleged  that  the  intestate  was  sit- 
^^iig  on  the  track,on  the  end  of  a  cross-tie  asleep, with  his  head 
and  body  bowed  forward.  The  pleader  had  in  the  first  de- 
fence emphatically  denied,  with  great  particularity,  each  and 
every  charge  in  all^ation  seven  ai  the  complaint.  And  it 
was  especially  denied  that  the  intestate's  head  and  body  were 
Dowed  forward,  and  that  he  was  asleep  or  in  an  apparently 
helpless  condition. 

In  the  second  defence,  the  defendant  avers  that  the  intes- 
tate was  negligent  in  sitting  down  on  the  end  of  a  cross-tie 
(^s  alleged  in  the  complaint ^  and  in  a  place  plainly  hazardous,, 
128 12 
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and  where  the  defendants'  servants  could  not  by  due  diligence 
have  discovered  his  dangerous  position ;  and  that  he  was  fur- 
ther negligent  in  sitting  down  and  falling  asleep  in  such  a 
dangerous  position,  placing  himself  thereby  in  such  a  situa- 
tion as  to  be  unable  to  see  or  hear  the  train. 

If  these  defences  are  contradictory,  such  a  course  of  plead- 
ing is  permissible  under  section  246  of  The  Code.  But  the 
second  defence  may  be  considered  as  a  plea  of  the  contribu- 
tory negligence  of  the  plaintiff,  although  that  plea  was  not 
necessary  to  be  made  in  this  action,  because  the  complaint 
stated  facts  which  in  law  constituted  negligence  on  the  part  of 
the  plaintiff,  and  there  was  no  negligence  imputed  in  the 
complaint  to  the  defendant,  except  that  it  had  the  "last  clear 
chance"  to  avoid  killing  the  intestate,  and  failed  to  stop  the 
train  in  time  to  prevent  his  death.  We  think,  taking  the 
answer  together,  that  it  can  not  be  construed  to  be  an  admis- 
sion without  qualification  of  the  seventh  allegation  of  the 
complaint. 

!No  error. 


HARDY  V.  HARDY. 
(Filed  April  30.  1901.) 

JUDGMENT — Setting  Aside — Discretion  of  Court — Review  hy  Su- 
preme Court — Appeal. 

The  trial  Court  may  set  aside  a  Judgment  at  the  term  at  which 
it  is  rendered,  and*  this  discretion  is  not  reviewable  on 
appeal. 

Montgomery,  J.,  dissenting. 

Action  by  E.  11.  Hardy  and  W.  D.  Mewborn  against  W. 
A.  Hardy,  heard  by  Juds:c  0.  11,  Allen,  at  December  (Spe- 
cial) Term,  1900,  of  Lenoir  County  Superior  Court.     From 
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an  order  setting  aside  a  judgment  for  plaintiffs,  they  ap- 
pealed. 

George  M.  Lindsay,  for  the  plaintiffs. 
No  counsel  for  the  diefemdant. 

Clark,  J.  The  defendant  made  a  motion  to  set  aside  a 
verdict  and  judgment  at  the  same  term  at  which  they  were  en- 
tered. He  does  not  aver  that  there  was  excusable  negligence, 
and  the  facts  alleffed,even  if  they  had  been  found  to  be  true, 
did  not  constitute  excusable  negligence.  They  were  evidently 
urged  solely  as  an  appeal  to  the  discretion  of  the  Judge  to  set 
aside  a  verdict  at  the  same  term.  If  the  setting  aside  the  judg- 
ment had  rested  upon  the  ground  of  excusable  neglect,  there 
would  have  been  error.  But  that  ground  nowhere  appears  in 
the  motion,  nor  is  it  intimated  anywhere  in  the  record,  and 
was  evidently  as  foreign  to  the  defendant  as  it  was  to  the 
Judge.  The  Judge  did  not  find,  whether  there  had  been  ex- 
cusable neglect  or  not.  No  one  suggested  or  urged  that  there 
had  been  such,  nor  is  The  Code,  sec.  274,  referred  to.  The 
Judge  stated  that  he  considered  the  affidavits  filed,  but  witli- 
out  any  finding  what  state  of  facts  they  proved,  beyond  the 
recital  that  the  defendant  had  no  notice  of  the  special  term 
at  which  the  case  was  tried,  and  which  he  was  then  holding, 
he  imraediatelv  adds  "in  the  exercise  of  the  discretion  re- 
posed  in  the  Court,"  that  he  sets  aside  "the  verdict  of  the 
jury  herein  reiidered  at  this  term/'  and  the  order  entered 
upon  such  verdict,  and  continued  the  cause  for  trial  by  jury 
at  next  term. 

The  nile  that  all  action,  taken  at  any  term  of  the  Court,  is 
in  fieri,  and  can  be  set  aside  at  that  term  by  virtue,  as  the 
Judge  recited,  "of  the  discretion  reposed  in  the  Court,"  has 
for  wise  purposes  always  existed  in  tlie  English  law  from  time 
iuimemorial.     No  case  can  be  found  restricting  the  exercise 
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of  that  discretion,  and  there  ought  to  be  none.  Allison  t\ 
Whittier,  101  N.  C,  490.  Certainly  there  are  none  in  the 
North  Carolina  Reports.  The  only  case  relied  on,  Quincy  r. 
Perkins,  76  N.  C,  295,  is  not  a  limitation  upon  "the 
exercise  of  the  discretion  of  the  Judge"  (as  he  recites  in  this 
case)  to  set  aside  the  verdict  at  the  same  term  at  which  it  was 
rendered,  but  is  an  extension  of  the  power  to  set  aside  for  ex- 
excusable  neglect  at  that  term.  The  reason  for  this  is  plain. 
The  Judg^e  might  not  wish  to  exercise  his  discretionary 
power,  which  he  says  he  did  in  this  case,  and,  if  he  did, 
whether  he  refused  or  granted  the  motion,  there  was  no 
appeal ;  whereas,  if  he  found  there  was  or  was  not  excusable 
neglect,  his  conclusion  upon  the  facts  found  could  be  re- 
viewed. 

But  here  the  defendant  did  not  choose  to  take  that  course. 
He  did  not  aver  excusable  neglect.  His  counsel  was  doubt- 
less fully  aware  that  his  client's  ignorance  of  the  special  term 
would  give  him  no  legal  rights,  not  being  excusable  neglect, 
but  thought  it  was  a  fact  which,  if  believed  by  the  Judge, 
might,  with  the  other  circumstances  of  this  case,  appeal  to 
his  discretionary  power  to  set  the  verdict  and  judgment  aside. 
He  therefore  properly  relied  upon  the  discretionary  power  of 
the  Jiidge,  as  reasonably  informed  counsel  would  do.  The 
Judge  hence  did  not  find  the  facts,  nor  did  he  adjudge  that 
there  was  or  was  not  excusable  neglect.  Hence,  also,  there  is 
nothing  for  us  to  review.  The  suggestion  by  plaintiffs'  coun- 
sel in  this  Court,  that  the  Judge  set  aside  the  action  taken  for 
excusable  negligence  is  directly  contrary  to  his  judgment  that 
he  did  so  as  a  "matter  of  discretion,"  and  is  imsupported  by  a 
single  word  in  the  record.  He  simply  said  that  he  had  con- 
sidered the  affidavits,  and  "in  the  exercise  of  the  discretion  re- 
posed in  the  Court,"  set  aside  a  verdict  and  order  made  ^'at 
this  term." 

The  uniform  and  unbroken  policy  of  the  courts  has  been 
that  the  appellate  courts  have  always  refused  to  interfere 


KC]  FEBRUAEY  TERM,  1901.  181 


Habdy  V,  Habdy. 


with  the  exercise  of  such  discretionary  power  reposed  in  the 
trial  Judfices. 

The  facts  recited  in  the  motion  and  affidavit  appealed  to 
the  Judge's  discretion,  but  the  defendant  did  not  aver  that 
they  eonstitued  excusable  neglect,  nor  did  the  Judge  so  hold, 
and,  to  overrule  him  on  that  ground,  would  be  to  hold  errone- 
ous a  rilling  which  he  has  not  made. 

Xo  error. 

Douglas,  J.,  concurring.  I  am  of  opinion  that  the  Judge 
had  the  power  to  set  aside  the  judgment  during  the  term  at 
which  it  was  rendered ;  and  it  does  not  appear  to  me  that  he 
exceeded  his  just  discretion  in  doing  so. 

As  to  what  would  be  the  law  applicable  thereto  if  the  Judge 
had  set  aside  the  judgment  after  the  term  at  which  it  was 
rendered,  and  uj)on  the  ground  of  excusable  neglect,  I  do  not 
care  to  express  an  opinion,  a-s  no  such  case  is  before  us. 

MoxTGOMERY,  J.,  disscntiug.  The  Superior  Court  ac- 
quired jurisdiction  of  this  case  upon  an  appeal  by  the  plain- 
tiffs, who  are  jiidgTrient  creditors  of  the  defendant,  from  the 
appraisers'  allotment  of  the  defendants'  homestead.  The  ap- 
peal, notice  of  whicli  was  served  on  the  defendant,  was  re- 
turned to  the  regular  Xovember  Term  of  the  Superior  Court, 
and  at  that  term  the  case  was  continued.  A  special  term  of 
Superior  Court  was  duly  and  legally  called  and  held  in  De- 
cember, 1900,  at  which  term  the  case  was  reached  and  called 
for  trial  (the  defendant,  however,  not  being  present  in  person 
or  by  attorney),  and  an  issue  was  submitted  to  the  jury  as  to 
the  tnie  value  of  the  land  allotted  to  the  defendant  as  a  home- 
stead. The  response  to  the  issue  was  that  the  land  was  worth 
$1,300,  whereupon  a  judgment  was  entered  that  certain  com- 
missioners appointed  for  that  purpose  should  lay  off  to  the 
defendant  as  his  homestead  a  part  of  the  land  embraced  in 
the  first  allotment  of  the  value  of  $1,000.     During  the  same 
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special  term  of  the  Court  the  defendant  lodged  a  motion  to  set 
aside  the  verdict  and  judgment.  He  affirmed  in  his  affidavit 
made  in  support  of  the  motion,  after  alleging  that  the  value  of 
the  land  was  less  than  $1,000,  and  that  he  believed  he  could 
show  it  by  witnesses;  (4)  "that  he  attended  the  November 
Term,  1900,  of  this  Court  for  the  purpose  of  giving  attention 
to  this  action  and  his  interest  therein  involved;  (5)  that  the 
defendant  had  no  knowledge  or  information  whatever  that  the 
present  December  special  term  of  this  Court  had  been  called, 
or  that  it  would  be  held,  and  that  this  defendant  was  for  the 
first  time  informed  that  the  Court  was  in  session  and  being 
held,  by  J.  E.  Turnage,  w^ho,  on  the  day  after  the  trial  <»f  this 
action  bv  the  Court  and  jury,  by  chance  saw  this  defendant 
on  the  public  road  near  his  house,  and  to  the  great  surprise 
of  this  defendant  informed  him  that  Court  was  in  session  in 
Kinston,  and  that  on  the  day  preceding,  the  issue  herein  had 
been  submitted  to  and  passed  upon  by  a  jury;  (6)  that  the 
defendant  was  not  represented  at  said  trial,  no  evidence  was 
offered  in  his  behalf,  and  defendant  verily  believes  that  upon 
a  trial  of  the  issue  on  the  evidence  which  defendant  desires 
and  will  expect  to  offer  if  opportunity  be  given,  the  allotment 
of  the  homestead  heretofore  made  herein  will  duly  appear  to 
be  just  and  equitable  and  not  in  excess  of  the  amount  pre- 
scribed by  law,  to-wit,  $1,000." 

The  motion  was  resisted  and  counter  affidavits  filed  for  the 
plaintiffs,  and  the  Court,  after  consideration  upon  the  mat- 
ter, found  "that  the  defendant  had  no  notice  of  the  present 
term  of  the  Court,"  and  rendered  judgment  as  follows :  '*It 
is,  after  considering  the  affidavits  and  defendant  in  the  exer- 
cise of  the  discretion  reposed  in  the  Court,  ordered,  considered 
and  adjudged  that  the  verdict  of  the  jury  herein  rendered  at 
this  term  and  the  judgment  and  order  appointing  commis- 
sioners and  appraisers  to  allot  and  set  apart  to  the  defendant 
his  homestead,  be  and  the  said  verdict  and  judgment   are 
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hereby  rescinded  and  set  aside,  and  this  cause  is  continued 
for  trial  by  jury." 

I  think  there  was  error  in  allowing  the  motion.  There 
can  be  no  objection  that  the  motion  was  made  under  sec.  274 
of  The  Code,  although  it  was  made  at  the  same  term  of  the 
Court  at  which  the  verdict  and  judgment  were  rendered. 
Quincey  v.  Perkins,  76  N.  C,  296.  It  is  there  said  by  the 
Court:  "By  sec.  133,  C.  C.  P.  (274  of  The  Code),  the 
Judge  in  his  discretion  may  relieve  a  party  from  judgment, 
order  or  other  proceeding  taken  against  him  through  his  sur- 
prise, etc.,  at  any  time  in  one  year."  Of  course,  therefore,  he 
may  do  it  at  the  term  at  which  a  verdict  (for  this  is  included 
in  the  term  "other  proceeding")  is  taken.  By  the  w^ay,  it 
may  he  proper  to  remark  that  the  word  "verdict"  itself  has 
been  added  to  sec.  274  of  The  Code,  by  chapter  81  of  the 
Laws  of  1893. 

The  finding  of  the  fact  by  his  Honor  that  the  defendant  had 
no  notice  of  the  present  term  of  the  Court  is  conclusive  and 
can  not  be  reviewed  on  the  evidence  in  this  Court.  Weil  v. 
Woodard,  104  N.  C,  94.  But  the  fact  as  found  does  not  con- 
stitute excusable  n^lect,  neither  was  the  defendant  excusable 
on  the  ground  of  surprise  or  mistake.  Special  terms  of  the 
Superior  Curt  are  provided  for  by  law  for  the  purpose  of 
enabling  parties  litigant  to  have  their  cases  speedily  tried; 
and  of  the  sessions  of  such  courts  all  suitors  must  take  notice 
&c  their  peril.  It  can  be  no  sufficient  excuse  for  relief  against 
a  indgment  for  the  defendant  to  urge  that  he  did  not  know 
('f  tlje  term  of  the  court  at  which  judgment  was  rendered 
against  him.  "Parties  to  an  action  pending  in  court  are 
fi.-:o<l  with  notice  of  all  motions  and  orders  made  at  term." 
Coor  V.  Smith,  107  N.  C,  430 ;  Stith  v,  Jones,  119  N.  C,  428. 

But  when  the  facts  found  by  the  Court  do  not  constitute 
excusable  neglect  in  law,  there  is  no  discretion  in  the  trial 
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Judge  to  set  aside  a  verdict  and  judgment  on  a  motion  for 
that  purpose.  Marsh  v,  Oriffin,  123  N.  C,  660;  Stith  v, 
Jones,  supra. 


GLENN  V.  RAILROAD. 


(Filed  April  30,  1901.) 


NEGLIGENCE  —  Contributory     Negligence  —  Personal     Injuries  — 
Railroads — Trespasser  on  Track. 

This  action  for  injuries  received  on  a  railroad  track  was  prop- 
erly dismissed  under  the  evidence. 

Action  by  Samuel  Glenn,  by  his  next  friend,  J.  W. 
Glenn,  against  the  Xorfolk  and  Western  Railway  Company, 
heard  by  Judge  E.  W.  Timberlake  and  a  jury,  at  Xovember 
Term,  1900,  of  Fot?*sytii  (^oimty  Superior  Court.  The  fol- 
lowing is  the  testimony  of  the  plaintiff: 

'*I  live  out  in  the  coiintry  in  this  county  about  four  miles. 
I  went  to  West  Virginia  about  1897.  I  was  19  years  old. 
I  went  over  there  to  work.  1  thought  of  working  the  mines 
at  that  tima  My  brother  James  and  Fred.  Bennett  were 
with  me.  I  was  injured  at  Falls  Mills  Station.  I  w^as  going 
to  the  station.  I  should  suppose  as  near  as  I  could  guess  it 
to  be  about  250  or  200  yards  to  the  station.  I  was  going  to 
Pocahontas.  I  was  to  take  tlie  train  at  Falls  Mills  Station. 
It  was  in  the  day  time,  in  the  morning  about  11  o'clock,  I 
reckon.  It  was  between  11  and  12  o'clock.  It  was  a  clear 
day.  The  train  was  not  behind  time  I  suppose.  They  did 
not  blow  any  station  blow.  It  did  not  blow  any  road  crossing. 
I  started  to  the  station,  Bramish.  I  thought  I  would  walk 
down  that  way  and  see  part  of  the  country.  I  was  told  it 
was  about  three  miles  and  I  could  get  there  in  time  going 
through  that  way.     The  cars  overtook  me.     It  looked  like 
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the  train  would  get  to  the  station  first.  I  was  walking:  lively. 
My  brother  was  not  along  with  me,  he  went  on  ahead  and  was 
alreadv  dow^n  there  at  the  station  waiting  for  us  to  come  on 
the  next  mail.  I  w^as  walking  down  the  track  to  g:et  to  the 
station  to  get  there  in  time  to  get  on. 

"The  fellow  that  was  with  me  said :  ^I  will  run  on  ahead 
of  the  train  and  get  the  tickets  and  you  can  get  right  on.' 

"He  went  on  and  got  the  tickets  and  I  came  on  behind  walk- 
^H  pretty  swuft.  There  were  two  tracks.  I  thought  one 
^&s  a  side-track.  I  was  not  thinking  I  was  in  any  danger. 
When  I  got  about  100  yards  to  the  depot  I  thought  I  would 
stop  and  let  the  train  go  by  and  just  as  I  looked  around  to  see 
the  train  pass,  it  struck  me  right  here  somewhere  on  the  foot 
and  threw  me  over  on  the  ground  and  knocked  me  on  the  head 
and  somewhere  on  the  side.  That  track  led  right  direct  to  the 
depot.  I  took  it  to  be  the  side-track.  There  was  no  signal 
given.  There  w^as  a  crossing  right  there.  It  knocked  a  hole 
in  my  head.  It  struck  my  shoes  and  hurt  my  foot  I  did  not 
do  anything  for  four  or  five  weeks.  It  was  three  or  four 
days  before  I  could  walk.  Every  cloudy  spell  of  weather 
now,  and  damp  days,  my  foot  and  head  hurts  so  I  can  not 
do  scarcely  anything  at  all.  I  had  a  grip-sack  in  my  hand 
which  I  kept  when  my  partner  ran  on  ahead  to  get  the  tickets. 
I  was  going  to  the  station  and  the  train  was  coming  behind 


me." 


Upon  cross-examination,  by  counsel  for  defendant,  witness 
testified:  ^'It  was  a  bright  clear  day.  It  was  about  11  or  12 
o'clock  in  the  day.  I  had  never  been  about  in  that  part  of 
the  country  before.  I  had  walked  about  three  miles.  I  had 
Fred.  Bennett  with  me.  My  brother  had  gone  on  ahead!  I 
heard  the  train  coming  just  before  I  got  to  the  depot,  but  I 
did  not  look  back.  I  told  Fred,  to  run  on  ahead  and  get  the 
tickets  and  I  took  the  baggage.  I  was  going  down  the  track 
the  same  direction  the  train  was.     The  first  time  I  heard  the 
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train  it  was  up  the  road.  It  was  a  mile  and  a  half.  I  could 
hear  it  coming  all  the  way.  It  did  not  blow  anywhere.  The 
last  time  I  heard  it  blow  I  could  not  tell;  I  reckon  it  was 
about  one  mile  off.  I  could  hear  it  plainly  coming  on  the 
track.  I  changed  from  one  track  to  the  other  directly  after  I 
heard  the  train  coming.  I  said  to  myself,  *I  will  get  on  the 
side-track.'  I  did  not  turn  round  to  see  whether  it  was  com- 
ing on  the  track  I  was  on  or  not.  I  thought  to  myself  I  was 
on  the  side-track  because  I  thought  the  main  line  was  the 
one  that  runs  closer  to  the  depot.  I  could  not  say  which  one 
was  the  main  line  at  this  time*  I  did  not  look  back  when  I 
came  on  the  track  behind  me.  When  I  did  look  back  I  could 
not  discover  what  track  the  line  was  on.  I  do  not  know  how 
long  these  double  tracks  are." 

A  map  was  here  shoT\Ti  the  witness,  who  said :  "I  was  on 
the  left-hand  track  before  I  was  struck.  I  was  on  the  right- 
hand  track  when  I  was  struck.  I  came  on  the  track  before  I 
got  to  the  bridge.  I  crossed  just  a  little  bit  before  I  got  to 
the  public  road.  When  I  looked  back  I  could  not  discover 
which  track  the  train  was  on.  I  said  to  myself,  'Here's  the 
depot  standing  on  this  side,'  and  I  got  on  the  other  track.  I 
knew  the  train  generally  blew  for  cattle.  I  thought  I  was 
right  and  did  not  change.  If  they  had  rung  a  bell  they  could 
have  told  me  better.  I  knew  which  track  I  was  on.  I  had 
not  noticed  the  double  track,  except  about  a  mile,  I  just  took 
it  to  be  a  side-track.  It  was  confusing  to  me  which  track  to 
get  on  when  the  engine  was  coming.  I  was  used  to  single 
tracks  in  this  country.  I  could  not  tell  what  track  the  engine 
was  on ;  I  made  a  mistake  in  getting  on  the  wrong  track. 

The  following  statement  was  read  to  witness  after  examina- 
tion by  him  and  his  admitting  he  signed  it:  (Objection  by 
plaintiff.) 
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Statement  Signed  "Sam.  Glenn/' 

"1  was  coming  to  Pocahontas  and  wanted  to  take  the  train 
at  Falls  Mills.  Fred.  Bennett  was  with  me ;  when  we  were 
about  half  a  mile  from  Falls  Mills  we  heard  the  train.  We 
ran  to  get  to  depot  before  train  and  when  nenr  depot  looked 
back  and  saw  train  coming.  Fred,  ran  on  ahead  of  me  to  get 
tickets ;  I  saw  train  was  coming  on  behind  me  and  thought  it 
^'as  on  left-hand  track  and  I  got  on  right-hand  track  and 
looked  back,  but  it  was  too  late  to  get  off  and  train  struck  me 
and  knocked  me  off  to  one  side.  They  backed  train  and  got 
me  and  brought  me  to  Pocahontas.  After  train  struck  me  I 
rolled  myself  imder  platform. 

"(Signed)     Sam.  Glenn. 
"April  21,  1897." 

Witness  continuing,  said: 

"That  statement  is  about  right.  It  was  just  about  what  I 
told  the  jury  to-day.  When  I  was  struck  I  was  right  oppo- 
site the  platform.  The  train  slowed  up  before  it  got  to  the 
station.  It  stopped  in  less  than  its  length.  I  was  not  in- 
sensible after  it  hit  me.  I  didn't  exactly  get  under  the  plat- 
form; I  was  knocked  under.  I  crawled  out  and  got  on  the 
train  and  went  to  Pocahontas.  I  do  not  remember  speaking 
or  smiling  at  the  engineer  when  I  got  off  at  Pocahontas." 

Re-Dibect  Examination. 

"The  train  was  about  half  a  mile  from  the  station  when  I 
changed  tracks." 

The  counsel  for  the  plaintiff  here  announced  that  he  rested 
the  case.  Counsel  for  defense  then  moved  to  dismiss  the  case 
on  the  evidence  of  plaintiff^s  witness.  The  Court  allowed  the 
motion  under  exceptions  from  plaintiff.  The  plaintiff  took 
nonsuit  and  appealed. 
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/.  S.  Grogan,  for  the  plaintiff. 

Wat  son  y  Buxton  &  Watson,  for  the  defendant. 

Cook,  J.  The  plaintiff  is  not  entitled  to  recover,  upon  his 
own  testimony,  which  is  the  only  evidence  offerexl.  It  was 
immaterial  to  him  whether  warning  signals  w^ere  given  or 
not.  He  heard  the  train  when  a  mile  and  a  half  away,  and 
heard  it  coming  all  along.  The  sounding  of  whistles  and 
ringing  of  bells  could  not  have  increased  his  knowledge  ot 
the  approach  of  the  train.  When  it  was  within  200  or  25?) 
yards,  he  looked  back  and  saw  it  coming,  and  changed  from 
one  track  to  tlie  other.  He  recognized  the  fact  of  danger. 
The  railroad  track  itself  was  a  warning  of  danger,  made  im- 
minent by  the  approaching  train.  It  was  then  his  duty  to 
keep  his  "wits"  about  him  and  to  use  them  for  his  own  safety. 
He  knew  or  ought  to  have  known  that  he  was  a  trespasser,  and 
it  was  his  duty  to  have  gotten  out  of  the  way  of  the  train. 
The  defendant  was  under  no  obligation  to  stop  its  train  at 
the  sight  of  a  man  on  its  track.  It  was  apparent  to  the  engi- 
neer that  the  plaintiff  was  in  full  possession  of  his  faculties 
and  could  take  care  of  himself,  as  was  manifested  by  his 
"walking  lively,"  carrying  a  grip-sack  and  looking  back,  and 
he  had  a  right  to  presume  that  the  plaintiff  would  get  out  of 
the  wav  of  the  train  in  due  time.  That  lie  did  not  do  so  was 
his  own  fault,  and  he  should  suffer  the  consequences  of  his 
own  folly. 

The  time  has  not  yet  come  when  railroad  companies  are 
obliged  to  furnish  trespassers  with  personal  guides  and  guar- 
dians to  protect  them  from  their  own  wilful  misconduct, 
while  ex]x^rimenting  with  themselves  around  trains  and  en- 
gines. The  paramount  duty  of  a  railroad  company  is  to 
serve  the  best  interests  of  public  travel  and  traffic  (which  can 
not  be  done  if  delavs  have  to  be  made  in  deference  to  those 
who  wrongfully  aj)propriate  to  their  own  use  the  rights  of 
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way  on  the  railroad  tracks,  while  in  possession  of  their  men- 
tal faculties  and  physical  power  to  take  care  of  themselves 
and  avoid  injury. 

Xo  negligence  upon  the  part  of  the  defendant  appearing, 
his  Honor  very  properly  dismissed  the  action. 

Xo  error. 


LINDSAY  V.  BEAMAN. 
(Filed  April  30,  1901.) 


1.  YERIFICATION— Partition— Petition— Pleading. 

It  is  not  necessary  to  verify  a  petition  for  partition. 

2.  EVIDENCE — Documentaru — Partition — Petition — Verification, 

It  is  not  necessary  that  a  petition  for  partition  should  be  verified 
to  make  It  competent  evidence. 

3.  ESTOFPELr— Judgment— Partition— Infant— The   Code,   Sec.   286. 

One  who  joins  an  infant  in  a  petition  for  partition  is  bound  by 
the  Judgment,  though  it  is  not  approved  by  the  Judge  of  the 
Court. 

4.  EVIDENCE — Documentary — Partition — Record — The    Code,    Sec. 

1S97. 

The  record  of  partition  proceedings  is  admissible  in  evidence 
though  not  recorded  as  required  by  section  1897  of  The  Code. 

5.  ESTOPPEL — Record— Partition. 

When  land  is  Incorporated  and  assigned  in  a  decree  In  partition 
proceedings  with  the  knowledge  and  consent  of  the  parties 
thereto,  the  administrator  of  one  of  the  parties  is  estopped 
from  denying  that  the  land  was  not  originally  Included  In 
the  petition. 

6.  ADVERSE  POSSESSION— CoZor  of  Title— Partition. 

The  record  of  partition  proceedings  is  color  of  title  and  posses- 
sion for  seven  years  thereunder  gives  a  good  title. 
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Application  by  George  M.  Lindsay,  administrator,  for 
leave  to  sell  lands  for  the  payments  of  debts,  heard  on  appeal 
from  the  Superior  Court  Clerk,  by  Judge  Frederick  Moore, 
at  Special  (Fall)  Term,  1000,  of  Greene  County  Superior 
Court.  R.  E.  Beaman  and  B.  W.  Edwards  claimed  title  to 
the  land,  and  from  a  judgment  for  the  claimants,  the  plain- 
tiff administrator  appealed. 

George  M,  Lindsay,  in  propria  personam, 

II,  G\  Conor  &  Son,  and  L,  V,  Morrill,  for  the  defendant. 

Cook,  J.  A  trial  by  jury  having  been  waived,  the  issues 
were  found  by  the  Judge.  The  case  is  presented  for  our 
decision  upon  exceptions  taken  by  the  plaintiff  to  the  admissi- 
bility of  evidence.  The  facts  found  by  his  Honor  are  fully 
set  out  in  the  judgment.  The  first  exception  is  to  the  ad- 
mission of  the  record  of  the  Superior  Court  in  the  special 
proceeding's  in  the  case  of  R.  E.  Beaman  and  Charitv  Bea- 
man, petitioners,  ex  parte,  for  partition  of  land,  upon  the 
following  grounds: 

(1)  On  the  groimd  that  the  petition  was  not  verified. 

(2)  On  the  ground  that  the  judgment  was  not  approved  by 
the  Judge  of  the  Superior  Court.  (Charity  Beaman  being 
an  infant  and  appearing  by  guardian.) 

(8)  On  the  groimd  that  the  proceeding  had  not  been  re- 
corded in  the  office  of  Register  of  Deeds  of  Greene  County  as 
required  by  section  ....  of  The  Code. 

(4)  On  the  ground  that  the  land  in  controversy  is  not  in- 
cluded in  the  lands  described  in  the  petition  in  said  cause, 
and  therefore  the  same  is  irrelevant  and  incompetent.- 

(1)  We  know  of  no  statute  which  requires  the  petition  in 
a  special  proceeding  to  be  verified.  And  if  there  be  such, 
counsel  failed  to  cite  it  to  the  Court.  The  rules  of  The  Code 
of  Civil  Procedure  (which  are  applicable  to  special  proceed- 
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ings)  do  not  require  any  pleading  tx>  be  veriiie<:l ;  but  when  one 
plea  is  verified  everv  subsequent  one,  except  a  demurrer,  must 
be  verified  also.     Sees.  278,  257  and  1923  of  The  Code. 

(2)  While  the  final  judgment  was  not  approved  by  the 
Judge,  yet  it  is  binding  upon  the  defendant,  E.  E.  Beaman. 
He  is  not  under  disability  and  can  not  complain.  As  to  the 
infant  petitioner,  it  is  invalid  only  in  so  far  as  it  may  be 
prejudicial  to  her  interest.  Code,  sec.  286.  It  is  good  so 
long  as  it  remains  unchallenged,  which  she  may  do  by  motion 
in  the  cause,  and  for  proper  cause  shown  hove  it  set  aside. 
Those  holding  title  thereunder  would  do  so  subject  to  her 
legal  rights,  which  may  or  may  not  be  exercised,  which  is  not 
material  to  this  exception.  For  all  other  purposes  and  as  to 
all  persons,  other  than  the  infant,  it  is  just  as  effective  and 
binding  as  if  it  had  been  submitted  to  and  approved  by  the 
Judge,  and  .can  not  be  collaterally  impeached. 

(3)  And  for  the  purpose  of  evidence  this  record  of  the 
Superior  Court  was  admissible,  notwithstanding  it  had  not 
been  registered  in  the  office  of  Register  of  Deeds  as  required 
bv  section  1897  of  The  Code.  It  obtains  no  additional  veritv 
or  authority  by  reason  of  such  registration,  nor  is  such  regis- 
tration required  for  the  purpose  of  fixing  parties  with  notice, 
but  simply  for  convenience  in  tracing  titles,  and  to  keep  evi- 
dence of  titles  by  purchase  under  one  system  snd  in  the  same 
office. 

(4)  The  defendant  claimed  under  color  of  title  and  intro- 
duced the  record  in  the  partition  proceeding  to  show  color, 
and  it  was  material  to  his  defence  to  show  that  the  tract  of 
100  acres  (the  one  in  litigation)  was  embraced  in  the  record. 
It  was  immaterial  whether  it  was  set  out  in  the  petition,  or 
incorporated  in  the  record,  and  thus  assigned  by  decree  of  the 
Court  to  defendant,  so  far  as  plaintiff's  intestate  was  con- 
cerned ;  for  it  is  found  as  a  fact  that  he  was  present,  together 
with  R.   E.   Beaman,   and  it   was  incorporated  with   their 
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knowledge  and  under  their  supervision ;  and  they  are  mutu- 
ally esfcoppei^I  from  denying  the  truth  or  re«:iilarity  of  the 
record.  A  record  of  partition  proceedings  is  color  of  title 
and  seven  years  adverse  possession  thereunder  gives  a  good 
title.  Byniim  v,  Thompson,  25  X.  C,  578;  Smith  i\  Tew, 
127  X.  r.,  299.  And  it  is  immaterial  for  the  purpose  of  evi- 
dence, whether  it  was  registered,  or  not,  in  the  office  of  Regis- 
ter of  Deeds.  Partition  proceedings  are  public  records  of 
tlie  Superior  Court  of  which  all  parties  have  to  take  notice. 
laities  are  acquired  by  deeds,  but  not  by  partition  proceed- 
ings. In  the  case  of  deeds  title  passes  from  owner  to  pur- 
chaser, and  to  constitute  color  of  title  must  be  registered  (Atis- 
tin  V.  Siaien,  126  N.  C,  783),  v^hile  in  partition  proceedings 
between  tenants  in  common  no  title  i)asses,  only  the  unity  of 
possession  is  dissolved  and  title  vests  in  severalty,  notice  of 
which  is  fullv  ffiven  bv  the  record  itself — the  common  source 
of  title  resting  undisturbed. 

The  other  exceptions  taken  by  plaintiff  are  to  tlie  compe- 
tency of  the  witness  Henry  Doring  to  testify  under  section 
590  of  The  Code,  and  the  relevancy  and  materialitv  of  his 
testimonv. 

We  fail  t(^  find  any  error  upon  the  part  of  his  Honor  in 
overruling  these  exceptions.  Doring  was  not  a  party  to  the 
action,  nor  did  he  have  any  interest  in  the  event  or  result, 
nor  can  his  interest  in  any  way  be  affected  by  it ;  he  had  de- 
rived no  interest  from,  through  or  under  either  of  the  parties 
to  the  action,  or  anyone  interested  in  the  result^  nor  from 
intestate.  It  nowhere  appears  that  his  evidence  contradicted 
the  partition  ]>roceedings,  or  the  deed  executed  to  intestate. 
But  it  tends  to  establish  the  fact  that  intestate  bought  the 
^'Xancv  Dorinor"  land  with  the  debt  due  to  defendants* 
father's  es^tate,  and  tliat  it  was  agreed  between  intestate  and 
R.  E.  Beaman  that  intestate  was  to  have  Go  acres  of  it  and 
said  R.  E.  Beaman  to  have  the  residue,  the  *^100-acre"  tract; 
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and  the  further  fact  that  they  caused  the  100-acre  tract  to  be 
incorporated  in  the  report  of  the  commissioners  and  assigned 
to  defendant,  and  that  immediately  thereafter  each  entered 
into  possession  of  his  respective  tract  and  has  had  exclusive 
adverse  i)ossession  ever  since.  There  is 
No  error. 


EXCHANGE  BANK  v.  APALACHIAN  LAND  AND  LUMBER  CO. 

(Filed  April  30,  1901.) 

1.  JURISDICTION— J^tt««cc«  of  the  Peace^ Attorney* 8  Fees. 

A  provision  in  a  promissory  note  for  attorney's  fees  in  the  event 
of  failure  to  pay  without  suit  is  no  part  of  the  principal  debt, 
and  when  the  amount  of  the  note  and  interest  is  less  than 
1200,  a  Justice  of  the  Peace  has  Jurisdiction. 

2.  CONFLICT  OF  LAWS— W/ien  Lex  Fori  Oovema— Negotiable  In- 

struments— Attorney's  Fees, 

The  validity  of  a  provision  in  a  note  for  attorney's  fees  executed 
and  payable  in  Georgia,  must  be  determined  by  the  laws  of 
North  Carolina. 

3.  FEi^B— Attorney's  Fees. 

A  provision  In  a  promissory  note  for  attorney's  fees  in  case  of 
suit  on  note  is  invalid. 

Action  by  the  Exchange  Bank  against  the  Apalachian 
Land  and  Lumber  Company,  heard  by  Judge  0.  H^  Allen 
and  a  jnry,  at  Fall  Term,  1900,  of  Chebokee  County  Supe- 
rior Court.  From  a  judgment  for  the  plaintiff,  the  defendant 
appealed. 

E.  B.  Norvell,  for  the  plaintiff. 

DUlard  &  Bell,  and  Busbee  &  Bushee,  for  the  defendant. 
128 18 
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Clakk,  J.  This  action  began  by  a  warrant  before  a  Justice 
of  the  Peace  which  summoned  the  defendant  (no  written 
complaint  being  filed)  "to  answer  the  complaint  of  plaintiff 
in  a  civil  action  for  the  recovery  of  $191.67,  due  by  note." 
At  the  trial  the  promissory  note  put  in  evidence  was  for 
$191.67,  with  7  per  cent  interest  from  date  (15th  June, 
1899)  "Svith  all  costs  of  collection  including  10  per  cent 
attorney  fees  in  case  suit  is  necessary  for  collection,"  with 
a  further  collateral  agreement  to  waive  "homestead  and 
personal  property  exemption  under  the  Constitution  and 
laws  of  Xorth  Carolina  or  any  other  State."  The  note  was 
executed  in  Georgia  and  made  payable  there. 

The  Justice  of  the  Peace  rendered  judgment  for  $191.67 
and  7  per  cent  interest  and  costs  and  the  further  sum  of 
$19.16  for  ten  per  cent  attorney's  fees.  The  defendant  ap- 
pealed to  tlie  Superior  Court  where  the  Judge  struck  out  the 
addition  of  the  ten  per  cent  attorney  fees  and  rendered  judg- 
ment for  $191.67  with  7  per  cent  interest  and  costs.  There- 
upon the  defendant,  singularly  enough,  appeals  to  this  Court 
on  the  ground  that  the  attorney  fees  made  the  principal  debt 
in  excess  of  $200,  and  tlierefore  the  Justice  of  the  Peace  had 
no  jurisdiction. 

The  sum  demanded  in  the  summons  was  $191.67,  jvhich 
was  less  than  $200,  and  on  the  face  of  the  record  the  Justice 
of  the  Peace  had  jurisdiction.  The  allowance  of  7  per  cent 
interest  was  proper,  for  that  was  a  part  of  the  contract  of  in- 
debtedness and  the  lex  loci  contracius  governs.  Arrington  r. 
Gee,  27  N.  C,  590 ;  Morris  v.  Ilockaday,  94  N.  C,  286.  It 
is  otherwise  as  to  the  collateral  agreement  for  the  addition  of 
10  per  cent  attorney  fees,  "in  case  suit  is  neccessary  for  col- 
lection." This  is  no  part  of  the  indebtedness,  for  the  note 
could  have  been  discharged  before  action  brought  by  payment 
of  $191.67  and  interest.  This  addition  was  therefore  merely 
a  penalty  or  a  stipulation  for  liquidated  costs  in  event  a  suit 
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was  necessary.  Hence,  it  is  matter  affecting  purely  the  rem- 
edy, the  lex  fori  governs,  and  this  stipulation  is  construed  by 
our  procedure  (as  is  also  the  further  agreement  as  to  waiver 
of  homestead  and  exemptions,  Beavan  v.  Speed,  74  K .  0., 
544),  under  which  such  stipulation  will  not  be  enforced.  In 
Tinsley  v.  Hoskins,  111  X.  C,  340,  the  point  is  fully  dis- 
cussed, quoting  with  approval  from  Bank  v.  Sevier,  14  Fed. 
Eep.,  662,  "Such  a  provision  is  a  stipulation  for  a  penalty 
or  forfeiture,  tends  to  the  oppression  of  the  debtor  and  to  en- 
courage litigation,  is  a  cover  for  usury,  is  without  any  valid 
consideration  to  support  it,  contrary  to  public  policy  and 
void,"  and  citing  very  many  other  cases  to  like  purport, 
among  them  Bullock  v.  Taylor,  39  Mich.,  137,  in  which 
Judge  Cooley  says:  "This  provison  in  the  notes  is  as  much 
void  as  it  would  have  been  had  it  called  the  sum  unpaid  by 
its  true  name  of  forfeiture  or  penalty,'^  and  among  others 
also  WUherspoon  v.  Mussehuan,  14  Bush.,  214,  where  the 
Courts  said  such  provisions  are  "not  only  in  the  nature  of 
penalties,  but  they  are  contrary  to  public  policy  and  tend  to 
encourage  litigation."  Tinsley  v.  Hoskins  has  been  since 
cited  and  followed  as  authority  in  Brisco  v,  Norris,  112 
N.  C,  671,  and  Williams  v.  Rich,  117  K  C,  235,  and  more 
recently  in  Turner  v.  Boger,  126  N.  C,  300. 

It  is  true  we  are  cited  to  Georgia  cases  holding  that  such 
stipulation  is  an^  addition  to  the  capital  of  the  debt.  But 
as  matter  of  general  law  we  can  not  concur  in  the  proposition 
that  a  penalty,  for  failing  to  pay  witliout  suit,  is  a  part  of  the 
principal  debt,  and  as  tliis  is  a  matter  affecting  the  remedy  we 
are  further  forced  to  follow  our  own  decisions,  in  which  we 
have  consistentlv  refused  to  enforce  the  collection  of  such 
penalty,  because  contrary  to  public  policy  and  hence  void. 
Besides,  in  Georgia  itself,  a  statute  was  adopted  prior  to  the 
date  of  this  note  (Ch.  267,  Laws  1890-1,  Vol.  1,  p.  221),  "to 
declare  all  obligations  to  pay  attorney's  fees,  in  addition  to 
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the  interest  specified  therein,  upon  any  note  or  other  indebted- 
ness, void  and  of  no  effect,  and  to  prohibt  coUecton  of  the 
same,"  and  the  Justice  of  the  Peace  would  have  had  jurisdic- 
tion of  this  action  even  if  it  had  been  brought  in  that  State, 
especially  as  there  held,  because  not  claimed  in  the  summons. 
Rimes  v,  Williams,  99  Ga.,  281. 

The  jury  having  found  that  the  plaintiff  was  an  innocent 
purchaser  for  value  before  maturity,  the  other  finding  that 
the  note  was  procured  by  fraudulent  misrepresentations  by 
the  original  payee  became  immaterial  and  indeed  was  not 
pressed  in  this  Court. 

If o  error. 


NORTH  V.  BUNN. 
(Filed  April  30,  1901.) 

1.  VENDOR  AND  PURCHASER— Be«erment«. 

The  vendor  is  not  entitled  to  damages  for  betterments  placed  on 
land  before  the  contract  for  the  sale  of  the  land,  the  con- 
tract having  been  repudiated  by  the  vendor. 

2.  VENDOR  AND  PURCHASER— Be«erment«  by  Vendor— Measure 

of  Damages. 

The  measure  of  damages  for  failure  of  vendor  to  convey  land 
under  a  parol  contract  is  the  value  of  the  land  as  Increased 
by  the  betterments. 

Action  by  Linus  N^orth  and  Sophia  E.  North,  his  wife, 
against  Albert  Bunn  and  Kitty  Bunn,  his  wife,  heard  by 
Judge  0.  //.  Allen  and  a  jury,  at  Fall  Term,  1900,  of  Tban- 
SYi.VANiA  County  Superior  Court.  From  the  following  judg- 
ment, the  plaintiff  appealed: 
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L.  North  and  S.  E.  North  v,  Albert  Bunn  and  wife  Kittle 

BunUj  and  /.  0.  Dermid, 

This  cause  coming  on  to  be  heard  at  the  present  term  of  the 
Court,  before  Judge  Allen  and  a  jury,  and  being  tried  on  the 
issues  submitted,  and  the  jury  having  found  all  the  issues  in 
favor  of  the  defendants,  it  is,  therefore,  on  motion  of  W.  A. 
Smith  and  Gash  &  Pless,  attorneys  for  defendants,  ordered, 
adjudged  and  decreed : 

1.  That  the  defendant  Kittie  Bunn  recover  from  the  plain- 
tiffs the  tract  of  land  mentioned  in  the  pleadings  as  having 
been  purchased  from  Samuel  King,  and  described  as  follows : 
Banning  at  a  locust  post  in  the  old  King  and  England 
line  3  poles  and  4  links  west  of  the  old  King  comer  and 
runs  with  said  line  west  3  poles  and  18  links  to  the  locust 
post;  thence  north  20  d^rees  east  2  poles  and  4  links  to  a 
stake;  thence  south  52  degrees  east  3  poles  and  15  links  to  the 
beginning,  and  that  the  plaintiffs,  L.  North  and  S.  E.  North, 
his  wife,  be  declared  trustees  of  the  legal  title  of  said  prop- 
erty to  be  held  in  the  same  plight,  condition  and  estate  as 
though  the  conveyance  ordered  was  in  fact  executed. 

2.  That  the  plaintiffs  recover  from  the  defendants  the  sum 
of  eighteen  dollars  ($18)  as  rents  and  profits  received  from 
said  land  and  heretofore  received  in  this  action. 

3.  It  is  further  ordered  and  adjudged  that  the  defendants 
recover  of  the  plaintiffs  the  sum  of  fifty  dollars  ($50)  as  the 
value  of  the  permanent  improvements  put  upon  the  plaintiffs* 
land  under  the  parol  contract,  together  with  the  costs  of  this 
action,  to  be  taxed  by  the  Clerk. 

It  is  further  ordered  that  the  plaintiffs  recover  of  ihe 
defendants  the  land  described  in  the  complaint,  and  that  the 
plaintiffs  be  restrained  from  ejecting  the  defendants  from 
the  premises  until  they  fully  comply  with  the  provisions  of 
the  decree. 
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George  A.  Shufprd,  for  the  plaintiffs. 
No  counsel  for  the  defendants. 

FuRCHEs^  C.  J.  This  case  involves  mightv  little,  but  it 
has  given  the  parties  and  the  Court  a  great  deal  of  trouble. 

The  doctrine  of  betterment,  arising  upon  the  repudiation  of 
parol  contracts  for  the  sale  of  land,  is  purely  equitable  {Luton 
V.  Badham,  127  N.  C,  96),  and  was  established  to  prevent 
fraud.  It  will  not  allow  a  party  to  repudiate  his  contract 
and  profit  thereby.  But  the  measure  of  damage  is  not  what 
it  cost  to  put  the  improvements  on  the  land,  but  only  to  the 
extent  the  land  is  improved — enhanced  in  value — ^by  the  im- 
provements. The  bargainee  may  put  such  buildings — "im- 
provements"— on  the  land  as  not  to  "improve"  it ;  that  is,  not 
to  make  it  more  valuable.  And  it  is  not  clearly  seen  by  the 
Court  how  it  is  that  defendants,  putting  the  comer  of  the 
house  on  plaintiffs'  land,  has  improved  it,  that  is,  made  plain- 
tiffs' land  more  valuable;  nor  does  it  appear  to  the  Court 
upon  what  rule  the  jury  assessed  the  value  of  these  "improve- 
ments," whether  by  ascertaining  the  cost  of  putting  them 
there,  or  their  value  to  plaintiffs'  land.  As  we  are  unable  to 
see  how  the  value  of  plaintiffs'  land  is  enhanced  at  all  by  the 
comer  of  defendants'  house  being  over  the  lino,  it  would  seem 
that  they  estimated  the  cost  of  building  this  corner  of  the 
house;  and,  if  so,  it  was  error;  but  there  is  no  exception 
pointing  it  out,  and  therefore  the  Court  can  not  correct  it,  if 
there  be  error. 

The  only  exception  contained  in  the  record  is  to  the  judg- 
ment. And  the  only  error  we  see  in  this  is  that  it  gives  the 
defendant  Bunn  $50  damage  for  the  "improvements"  she 
has  put  upon  plaintiffs'  land.  We  think  this  was  not  justi- 
fied by  the  finding  of  the  jury,  and  is  error.  The  jury  in  re- 
sponse to  issues  submitted  to  them  found  the  value  of  the 
"improvements"  to  be  $50,  but  that  $25  of  this  was  put  on 
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plaintifFs^  land  before  the  parol  contract  of  plaintiff  to  sell 
to  defendant. 

That  part  of  the  "improvements"  put  upon  the  land  before 
plaintiff  contracted  to  sell  could  not  have  been  induced  by 
tbe  contract;  and,  therefore,  it  could  be  no  fraud  on  defend- 
ai»t  not  to  pay  her  for  the  "improvements"  made  before  the 
contract  The  judgment  must  be  reformed  in  this  respect, 
and  made  to  read  $25,  instead  of  $50. 

We  know  of  no  power  this  Court  has,  in  this  action,  to 
compel  defendant  to  move  her  house,  as  plaintiffs^  counsel 
says  she  may  do.  Biit  upon  plaintiffs'  paying  the  defendants' 
judgment  for  the  "improvements,"  the  plaintiff  will  be  enti- 
tled to  a  writ  of  possession,  and  to  have  defendant  removed 
from  that  part  of  the  house  which  is  on  plaintiffs'  land. 

Each  party  will  pay  one-half  of  the  costs  of  this  appeal. 

Modified  and  affirmed. 


POST-GLOVER   ELECTRIC   CO.   v.   McENTEE-PETERSON   ENGI- 
NEERING COMPANY. 

(Filed  May  7,  1901.) 

1.  ATTACHMENT— tfttdflrmenf—T/tc  Code,  Sec.  370. 

Where  a  person  In  possession  of  property  Is  not  a  party  to  the  at- 
tachment suit,  the  plaintiff,  In  addition  to  a  Judgment  for 
bis  debt.  Is  not  entitled  to  a  judgment  for  such  property,  but 
must  proceed  under  section  370  of  The  Code. 

2.  ATTACHMENT — Judgment — Execution — Title. 

A  sale  under  an  execution  Issuing  upon  a  Judgment  on  an  at- 
tachment only  passes  the  right  of  the  defendant  in  attach- 
ment. 

Douglas,  J.,  dissenting. 
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AoTioK^  by  the  Post-Glover  Electric  Company  against  the 
McEntee-Peterson  Engineering  Company,  h^ard  by  Judge 
W,  S.  O'B.  Rohinson,  at  March  Term,  1901,  of  Mecklen- 
burg Superior  Court,  by  consent,  as  of  February  Term,  1901, 
of  Gaston  County  Superior  Court  The  plaintiff,  in  addi- 
tion to  the  judgment  against  the  defendant  for  the  debt,  asked 
a  further  judgment  subjecting  to  the  satisfaction  of  the  judg- 
ment the  property  which  had  been  attached.  To  the  refusal 
of  this  additional  judgment,  the  plaintiff  excepted  and  ap- 
pealed. 

R,  L.  Durham,  for  the  plaintiff. 

Burwell,  Walker  &  Cansler,  for  the  garnishee. 

Clark,  J.  The  plaintiff  brought  this  action  to  recover  the 
sum  of  $302.88,  alleged  to  be  due  by  defendant,  and  attached 
certain  property  alleged  to  be  owned  by  defendant,  and  also 
garnisheed  a  certain  debt  alleged  to  be  due  defendant  by  the 
town  of  Gastonia.  At  the  first  term  of  court,  no  answer  hav- 
ing been  filed,  the  plaintiff  obtained  judgment  by  default 
final  upon  its  verified  complaint.  After  such  judgment,  the 
garnishee  obtained  leave  to  file  an  amended  answer,  which 
was  filed  and  sets  up  a  defence,  but  this  was  not  passed  upon 
by  the  Judge,  and  hence  is  not  before  us.  The  plaintiff 
asked,  in  addition  to  the  judgment  against  defendant  for  the 
debt,  a  further  judgment  subjecting  to  the  satisfaction  of  the 
judgment  taken  upon  the  debt  the  property  which  had  been 
attached.  To  the  refusal  of  this  additional  judgment  the 
plaintiff  excepted  and  appealed.  This  is  the  only  point  pre- 
sented. 

There  was  no  error.  The  plaintiff's  remedy  was  to  pro- 
ceed under  The  Code,  sec.  370.  The  execution  is  issued  bv 
the  Clerk  as  a  matter  of  course  upon  the  judgment,  and,  un- 
der it,  the  property  levied  upon  under  the  attachment  is  sold 
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(if  liable  to  sale),  and  what  title  the  purchaser  gets  will  be 
determined  after  the  execution  sale,  for  the  purchaser  buys 
only  the  right  of  the  defendant  in  the  attached  property 
(Davis  V.  Oarret,  25  N.  C,  459),  as  in  all  other  cases  of  sale 
under  execution.  Should  the  Clerk  not  issue  the  execution, 
the  remedy  is  pointed  out  in  Oooch  v.  Gregory,  65  N.  C,  142, 
but  no  refusal  is  here  averred. 

The  Court  will  not  determine  beforehand  what  title  will 
be  conveyed  bv  sale  under  the  execution.  There  is  no  inter- 
pleader  by  any  one  claiming  to  own  the  attached  property,  so 
as  to  raise  an  issue  now.  The  town  of  Gastonia  has  only 
answered  as  to  the  fund  gamisheed,  but  it  has  not  inter- 
pleaded or  in  anywise  made  itself  a  party  as  to  the  attached 
properly.  The  attachment  is  only  upon  the  interest  of  the 
defendant  in  the  attached  property.  The  town  of  Gastonia 
could  not  be  made  a  party  to  the  original  action  and  has  not 
seen  fit  to  interplead  so  as  to  raise  an  issue  as  to  the  title  of 
the  attached  property.  It  was  unnecessary  to  adjudge  de- 
fendant's interest  therein  to  be  sold,  for  that  is  marked  out  by 
the  attachment,  and  as  a  matter  of  course  will  be  sold  under 
the  execution  issued  thereon.  What  the  plaintiff  desires,  and 
asks,  is  that  the  attached  property  be  adjudged  subject  to  sale 
in  this  action  so  as  to  give  the  purchaser  title  thereto,  but 
this  can  not  be  done,  seeing  the  party  in  possession  and  claim- 
ing the  same,  the  town  of  Gastonia,  is  not  a  party  and  has  not 
interpleaded. 

For  these  reasons,  whether  the  town  is  subject  to  garnish- 
ment process,  or  whether  the  property,  if  owned  by  the  town, 
is  liable  to  attachment,  are  interesting  questions  not  now  be- 
fore us. 

In  refusing  to  sign  the  desired  judgment  to  subject  the 
property  to  the  payment  of  plaintiff's  debt,  there  was 

No  error. 

Douglas,  J.,  dissents. 
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SUMMERROW  v.  BARUCH. 

(Filed  May  7,  1901.) 

1.  AGENCY — Declarations — Admissions — Res  Gestae — Principal  and 

Agent. 

The  declarations  and  admissions  of  an  agent  are  not  competent 
to  prove  the  agency  unless  a  part  of  the  res  gestae. 

2.  EVIDENCE  —  Res    Gestae  —  Declarations    and    Admissions    of 

Agent — Agency. 

The  declarations  in  this  case  are  Inadmissible  to  prove  agency  as 
part  of  the  res  gestae. 

MoNTGOMEBY,  J.,  dissenting. 

Action  by  B.  J.  Summerrow  and  Lizzie  L.  Smnmerrow 
against  Herman  and  D.  H.  Baruch,  heard  by  Judge  W.  S. 
O'B,  Robinson  and  a  jury,  at  January  Term,  1901,  of  Meck- 
LENBUBG  County  Superior  Court.  From  judgment  for  plain- 
tiffs, the  defendants  appealed. 

Jones  &  Tillett,  and  J  as.  A,  Bell,  for  the  plaintiffs. 
Burwell,   Walker  &   Cansler,   and   Osborne,  Maxwell  £ 
Keerans,  for  the  defendants. 

FuRCHES,  0.  J.  This  is  an  action  for  damages  for  assault 
and  slander,  growing  out  of  the  same  transaction.  The  de- 
fendant D.  H.  Baruch  is  the  wife  of  Herman  Baruch,  and  the 
owner  of  a  store  in  the  citv  of  Charlotte,  and  the  defendant 
Herman  is  her  general  manager  of  the  store.  In  December, 
1899,  the  plaintiff,  Mrs.  Summerrow,  in  company  with  a 
lady  friend  (Mrs.  Barnwell)  went  into  this  store  with  the 
view  of  making  some  purchases.  The  store  was  very  much 
crowded,  but  the  feme  plaintiff'  and  her  friend  made  their  way 
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through  the  crowd  to  one  of  the  counters  and  commenced  to 
examine  a  piece  of  lace,  while  her  friend  turned  to  another 
counter  and  was  examining  some  dress  goods.  At  this  time 
and  while  the  feme  plaintiff  had  the  lace  in  her  hands,  her 
friend  called  her  attention  to  the  dress  goods  she  was  exam- 
ining, and  the  feme  plaintiff,  with  the  lace  in  her  hands, 
turned  around  to  answer  the  call  of  her  friend,  when  one 
Friedham  put  his  hand  on  her  shoulder  and  asked  her  what 
she  had  there.  She  replied,  a  piece  of  embroidery,  and 
wanted  to  know  the  price,  when  Friedham  said:  "I  know 
you  want  to  know  the  price ;  you  stand  here ;  you  need  watch- 
ing, madam.  I  will  call  Mr.  Baruch."  He  called  Baruch 
and  then  turned  around  and  took  the  embroidery  and  said: 
"You  would  have  made  a  pretty  good  haul  if  you  had  hauled 
off  this ;"  to  which  plaintiff  replied :  ^^I  give  you  to  under- 
stand I  am  not  trying  to  haul  anything."  He  then  said: 
*^"hat  have  you  got  there  in  that  bundle  ?"  to  which  she  re- 
plied :  "It  is  none  of  your  goods,"  and  threw  the  bundle  on 
the  counter,  and  it  was  examined  and  found  to  be  a  pair  of 
shoes  she  was  taking  to  the  shop  to  be  repaired.  Friedham 
had  called  Mr.  Baruch,  who  came  up,  and  plaintiff  said :  "Mr. 
Baruch,  this  man  has  accused  me  of  trying  to  steal  goods," 
and  Mr.  Baruch  said :  "That  is  all  right,  that  is  all  right ;  I 
know  this  lady,"  and  Friedham  said :  "Mr.  Baruch,  you  had 
better  get  spmeone  else  to  watch  this  counter ;  they  are  tear- 
ing up  goods  and  I  don't  know  what  has  become  of  them." 

Mrs.  Summerrow  also  testified  that  Mr.  Baruch  told  her 
to  look  at  any  goods  and  bring  them  to  him  and  he  would 
price  them ;  that  it  was  in  the  forenoon  when  she  was  insulted 
by  Friedham,  and  she  went  back  to  the  store  that  evening 
when  she  saw  Friedham  waiting  on  two  ladies,  measuring 
some  goods. 

There  was  much  evidence  introduced  during  the  trial  by 
plaintiffs,  but  none  that  tended  to  establish  the  agency  of 
Friedham,  except  that  stated  above. 
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The  agency  of  Friedham  was  denied  by  defendants,  and 
defendants  and  Friedham  testified  that  he  was  not  employed 
by  them ;  that  he  had  nothing  to  do  in  or  with  the  store,  and 
was  in  no  way  the  agent  of  the  defendants,  and  they  were 
not  responsible  for  any  wrongful  act  of  his. 

JSTot  denying  the  wrongful  acts  and  conduct  of  Friedham, 
the  defence  is  put  upon  two  grounds :  That  there  is  no  evi- 
dence that  Friedham  was  the  employee  or  agent  of  the  de- 
fendant D.  H.  Banich ;  and,  if  there  was  any  evidence  tend- 
ing to  show  that  he  was  the  employee  of  D.  H.  Baruch,  he 
was  not  authorized  by  such  employment  to  commit  the  assault 
and  slander  the  plaintiff,  and  she  is  not  liable  therefor.  These 
are  interesting  questions.  But  if  it  is  found  that  defendants* 
contention  as  to  the  first  groimd  is  true,  it  will  not  be  neces- 
sary tx)  consider  the  second. 

There  is  no  evidence  showing  or  tending  to  show  that 
Friedham  was  the  employee  or  agent  of  D.  H.  Baruch,  ex- 
cept what  Friedham  said  at  the  time  of  the  occurrence  of  the 
transactions  complained  of,  and  the  implied  admissions  of 
Herman  Baruch  when  Friedham  said  to  him:  "Mr.  Baruch, 
you  had  better  get  someone  else  to  watch  this  counter ;  they 
are  tearing  up  goods  and  I  don't  know  what  has  become  of 
them." 

The  general  rule  is  that  the  declarations  and  admissions  of 
an  aerent  are  not  competent  to  prove  the  agency — ^they  do  not 
of  themselves  establish  agency.  Mecham  on  Agency,  sees. 
714,  715,  716,  717;  Story  on  Agency,  sees.  134-137;  WUlis 
V.  Railroad,  120  N.  C,  612,  where  almost  this  very  case  is 
put  by  way  of  illustration;  Taylor  v.  Hunt,  118  N.  C,  168; 
Gilbert  V,  James,  86  N.  C,  244 ;  Grandy  v,  Ferebee,  68  N,  C, 
356. 

The  fact  that  it  was  admitted  that  Herman  Baruch  was  the 
general  manager  of  the  store  of  D.  H.  Baruch  makes  no  dif- 
ference.    He  is  still  but  an  agent  and  his  declarations  or  ad- 
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missions  do  not  bind  his  principal.  They  are  classed  as 
hearsay,  and  are  not  under  oath.  Williams  v.  Telephone 
Co.,  116  N.  C,  558;  Rumbough  v.  Improvement  Co.,  112 
N.  C,  751 ;  Southerland  v.  Railroad,  106  N.  C,  100. 

This  seems  to  be  admitted  to  be  the  general  rule.  But 
plaintiffs  sought  to  take  it  out  of  the  general  rule,  and  bring 
it  under  the  exception  to  the  general  rule  by  claiming  that  it 
was  a  part  of  the  res  gestae.  It  is  admitted  there  is  such  an 
exception,  that  is,  where  the  words  spoken  are  a  part  of  the 
res  gestae,  they  are  admissible  evidence.  The  question  then 
is,  were  they  a  part  of  the  res  gestae  f  Res  gestae  is  generally 
defined  to  be  what  is  said  or  done  contemporaneous  with  the 
fact  sought  to  be  established,  or,  at  least,  so  nearly  contem- 
poraneous in  point  of  time  as  to  constitute  a  part  of  the  fact 
to  be  proved  and  to  form  a  part  of  it,  or  to  explain  it. 

This,  we  understand  to  be  the  rule  laid  down  by  the  best 
authorities,  and  is  the  one  that  seems  to  have  been  adopted  in 
this  State,  and  is  the  one  we  adopt.  Even  with  this  plainly 
defined  rule,  it  is  sometimes  difficult  to  determine  whether 
the  words  spoken,  or  the  admissions  made,  are  a  part  of  the 
i^^s  gastae  or  not.  But  when  we  consider  what  these  declara- 
tions were  intended  to  prove,  we  meet  with  no  such  trouble  in 
this  case. 

The  fact  desired  to  be  proved  by  these  declarations  of 
I^riedham,  and  the  implied  admissions  of  Herman  Baruch,  is 
that  Friedham  had  been  employed  by  the  defendant  D.  H. 
^anich  before,  and  was  employed  by  her  at  the  time  he  com- 
mitted the  assault  and  insulted  the  feme  plaintiff.  It  can 
not  be  contended  that  the  acts  and  words  of  Friedham  proved 
his  agency.  Indeed,  we  do  not  think  that  was  insisted  on  by 
the  learned  counsel  for  the  plaintiff ;  nor  can  what  Herman 
Banich  "said"  by  saying  nothing  when  Friedham  said  to  him : 
^^ou  had  better  get  someone  else  to  watch  this  counter," 
proved  that  Friedham  had  been  employed  by  defendants.     It 


206  IN  THE  SUPREME  COURT.  [128 

SUHHERBOW  V.   BaBUCH. 

can  not,  as  we  think,  be  contended  that  this,  if  taken  to  be 
an  admission,  was  any  part  of  the  res  gestae  of  Friedham's 
employment,  if  he  ever  was  employed,  and  that  is  what  it 
was  offered  to  prove.  And  if  it  was  not  a  part  of  the  res 
gestae,  then  it  was  incompetent,  for  Herman  himself  was  only 
an  employee  and  agent  of  the  defendant  D.  H.  Banich,  and 
it  falls  directly  wuthin  the  case  of  Williams  v.  Telephone  Co., 
supra,  and  the  other  case  there  cited. 

To  this  general  rule,  and  the  exception  thereto  of  being  a 
part  of  the  res  gestae,  there  seems  to  be  some  authority  for 
another  exception,  that  is,  where  there  is  a  special  agent,  who 
is  authorized  to  receive  pa;^Tnent  of  the  debt — that  his  admis- 
sion that  he  had  received  the  money  or  payment  is  competent 
evidence.  Bank  v.  Wilson,  12  X.  C,  484;  Story  on  Agency, 
sec.  137,  note  3.  But  if  these  be  authority  for  such  an  excep- 
tion, this  case  does  not  fall  within  it.  And  such  exception 
seems  not  to  have  been  recognized  in  the  many  cases  in  our 
Reports,  since  that  of  Bank  v,  Wilson,  decided  in  1828. 

After  a  careful  examination  of  this  case  and  the  authori- 
ties, we  are  of  the  opinion  that  the  defendants'  motion  to 
dismiss  as  of  nonsuit  should  have  been  allowed. 

Error. 

Douglas^  J.,  concurring.  While  concurring  in  the  result, 
under  the  circumstances  of  this  case  I  am  not  prepared  to  say 
that  an  agent  having  entire  charge  of  the  principal's  business, 
or  of  some  independent  branch  thereof,  can  never  bind  his 
principal  by  admissions  made  in  the  di;>dnct  line  of  his  em- 
ployment. Where  a  principal  (for  instance  a  wife,  as  in  the 
present  case),  simply  owns  a  business  and  leaves  its  entire 
management  and  control  to  a  general  agent,  over  whom  she 
exercises  no  supervision  whatever,  it  seems  to  me  that  cases 
night  arise  where  the  inherent  nature  of  the  transaction 
\»ould  make  his  admissions  binding  upon  her.     How  far  a 
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merchant  having  an  open  store  into  which  he  invitee  the  pub- 
lic, is  bound  to  protect  them  from  insult  or  assault  by  his 
cjuplovees,  I  am  not  now  prepared  to  answer.  This  question 
cim  not  arise  without  legal  admission  or  proof  of  the  employ- 
ment. A  merchant  can  not  be  held  to  the  strict  obligations 
of  an  inn-keeper  or  a  common  carrier;  but  it  seems  to  me 
that  there  must  be  some  measure  of  duty  resting  upon  him, 
arising  either  from  public  policy  or  in  the  nature  of  implied 
contract,  to  exercise  reasonable  care  in  protecting  his  custom- 
ers from  the  tortious  acts  of  his  employees,  especially  when 
such  acts  are  done  under  color  of  their  employment. 

Montgomery,  J.,  dissents. 


DUNHAM  V.  ANDERS. 


(Filed  May  7,  1901.) 


CONSTITUTIONAL  hAW— Vested  Right— Judgment  of  Justice  of 
the  Peace — Penalty — The  Constitution,  Art.  XIV,  Sec.  7 — The 
Code,  Sec.  1870. 

A  judgment  of  a  Justice  of  the  Peace  for  a  penalty,  though  ap- 
pealed from,  is  a  vested  right,  and  can  not  be  divested  by 
legislative  enactment 

Action  by  the  State  on  relation  of  J.  R.  Dunham  against 
W.  K.  Anders,  heard  by  Judge  Frederick  Moore  and  a  jury, 
at  Spring  Term,  1901,  of  Bladen  County  Superior  Court. 

This  is  an  action  originally  brought  before  a  Justice  of  the 
Peace  to  recover  a  penalty  of  two  hundred  dollars  under  the 
provisions  of  Article  XIV,  section  7,  of  the  Constitution,  and 
section  1870  of  The  Code.  The  3d  paragraph  of  the  com- 
plaint alleges:     "That  from  the  first  Monday  in  July,  1897, 
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up  to  and  including  the  first  Monday  in  April,  1898,  the  de- 
fendant exercised  and  performed  the  duties,  powers  and  func- 
tions of  both  the  ofiicers  aforesaid,  to-wit,  the  office  of  County 
Commissioner  of  Bladen  County  and  the  oflElce  of  member  of 
the  Board  of  Education  for  Bladen  County."  On  March  25, 
1899,  the  plaintiff  obtained  judgment  for  the  amount  of  the 
penalty,  from  which  the  defendant  appealed  to  the  Superior 
Court.  Upon  the  trial  in  the  Superior  Court,  the  defendant 
introduced  the  following  act  of  the  General  Assembly,  rati- 
fied on  the  2d  day  of  March,  1901,  which  is  as  follows: 

x\n  Act  for  the  Relief  of  Certain  Citizens. 

Whereas,  the  Supreme  Court  of  North  Carolina  decided  in 
the  case  of  State  ex  rel,  Bamhill  v.  L,  G.  Thompson,  at  Feb- 
ruary Term,  1898,  that  the  same  person  can  not  hold  the 
office  of  County  Commissioner  and  also  be  a  member  of  the 
Board  of  Education ;  and,  whereas,  certain  persons  honestly 
believing  that  they  had  the  right  to  hold  both  positions,  did 
hold  the  same,  till  the  rendition  of  said  decision,  and  thereby 
incurred  the  penalty  prescribed  in  section  1870  of  The  Code ; 

The  General  Assembly  of  North  Carolina  do  enact: 

Section  1.  That  all  persons  who  held  the  oflSce  of  County 
Commissioner  and  the  office  of  member  of  the  Board  of  Edu- 
cation at  the  same  time  prior  to  and  up  to  the  1st  day  of  July, 
1898,  be  and  they  are  hereby  relieved  and  shall  not  be  held 
liable  for  the  penalty  prescribed  in  section  1870  of  The  Code, 
or  for  any  other  penalty  by  reason  of  the  holding  of  the  said 
tvvo  offices. 

Sec.  2.  This  act  shall  apply  to  suits  now  pending  for  the 
collection  of  said  penalties:  Provided,  that  the  Court  in 
which  such  action  is  pending  may  order  the  costs  in  the  ac- 
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tion  to  be  paid  by  either  party  in  the  event  such  action  is  dis- 
missed by  reason  of  the  provisions  of  this  act. 

Sec.  3.    This  act  shall  be  in  force  from  and  after  its  rati- 
fication. 

Whereupon,  the  following  issues  were  submitted  to  the  jury 
and  answered  in  manner  and  form  following : 

ISSUES. 

1.  Did  the  defendant  hold  two  offices,  as  allied  in  the 
complaint  ? 

Answer.  Yes. 

3.  Did  the  plaintiff  obtain  judgment  against  the  defendant 
for  the  penalty  sued  for  in  this  action  on  the  25th  day  of 
March,  1899,  before  J.  M.  Bryan,  an  acting  Justice  of  the 
Peace  for  Bladen  County  ? 

Answer.  Yes. 

3.  Did  the  defendant  appeal  from  said  judgment  rendered 
by  the  Justice  of  the  Peace,  and  is  said  appeal  now  pending  ? 

Answer.  Yes. 

4.  Was  said  appeal  pending  on  the  2d  day  of  March,  1901  ? 
Answer.  Yes. 

5.  Did  the  plaintiff's  cause  of  action  exist  within  twelve 
months  prior  to  the  commencement  of  this  action  ? 

Answer.  Yes. 

C^pon  which  verdict  the  plaintiff  movee  for  judgment. 
Motion  refused,  and  his  Honor,  Fred,  Moore,  Judge  presid- 
^^,  hein^  of  the  opinion  that  the  act  of  the  Qeneral  Assembly, 
ratified  on  the  2d  day  of  March,  1901,  and  introduced  in 
evidence  by  the  defendant,  destroyed  the  plaintiff's  cause  of 
fiction  and  relieved  tlie  defendant  of  any  penalty  incurred  by 
i^ason  of  Article  14,  section  7,  of  the  Constitution  of  North 
Carolina,  and  section  1870,  chapter  45,  Volume  I,  of  The 
128 14 
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Code  of  North  Carolina,  rendered  judgment  in  favor  of  de 
fend  ant. 

From  a  judgment  for  defendant,  the  plaintiff  appealed. 

R.  S,  White  (and  Lewis  &  Schulken  by  brief),  for  the 
plaintiff. 

James  II,  Pou  and  C.  C.  Lyon,  for  the  defendant. 

DouoT.As,  J.,  after  stating  the  facts.  The  only  point  pre- 
sented for  our  consideration  is  whether  a  plaintiff  can  by  a 
Justice's  judgment,  remaining  unreversed,  acquire  such  a 
vested  riglit  in  the  penalty  as  can  not  be  taken  from  him  by 
the  Legislature. 

Cooley  in  his  work  on  Constitutional  Limitations,  says  at 
page  44  3 :  "So,  as  before  stated,  a  penalty  given  by  statute 
may  be  take^  away  by  statute  at  any  time  before  judgment  is 
recovered."  But  the  same  distinguished  author  says  at  page 
443 :  "But  a  vested  right  of  action  is  property  in  the  same 
sense  in  which  tangible  things  are  property,  and  is  equally 
protected  against  arbitrary  interference." 

In  the  rexient  case  of  Dyer  v,  Ellington,  126  N.  C,  941, 
this  Court  says  on  page  944:  "An  informer  has  no  natural 
right  to  the  penalty,  but  only  such  right  as  is  given  to  him  by 
the  strict  letter  of  the  statute.  It  is  not  such  a  right  as  is  in- 
tended to  be  protected  by  the  act,  but  is  one  created  by  the 
act.  He  has  in  a  certain  sense  an  inchoate  right  when  he 
brings  his  suit,  that  is,  the  bringing  of  the  suit  designates  him 
as  the  man  thereafter  exclusively  entitled  to  sue  for  that  par- 
ticular penalty ;  but  he  has  no  vested  right  to  the  penalty  un- 
til judgment.  Until  it  becomes  vested,  we  think  it  can  be 
destroyed  by  the  Legislature.  If  the  penalty  had  been  re- 
duced to  judgment,  or  had  been  given  to  the  injured  party  in 
the  nature  of  liquidated  damages,  the  case  would  be  essen- 
tiallv  different." 
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In  that  case  the  act  of  remission  was  passed  while  the  ac- 
tion was  pending  in  the  Justice's  Court,  and  before  judgment 
In  the  case  at  bar,  the  act  was  passed  after  judgment  in  the 
Justice's  Court^  and  while  the  action  was  pending  on  appeal 
in  the  Superior  Court  Upon  the  trial  in  the  latter  Court, 
all  the  issues  involved  in  the  case  before  the  Magistrate  were 
found  for  the  plaintiff.  It  thus  appears  that  no  error  was 
found  in  the  Justice's  judgment,  which  neither  was,  nor  could 
have  been,  reversed  upon  its  original  merits.  It  therefore 
stands  in  full  force  and  effect,  subject  only  to  tHe  plea  in  bar 
of  the  remitting  statute,  upon  which  alone  the  Judge  below 
based  his  judgment  in  favor  of  the  defendant 

This  brings  us  to  the  consideration  of  the  nature  of  a  judg- 
ment obtained  before  a  Justice  of  the  Peace,  and  the  effect 
thereon  of  an  appeal  to  the  Superior  Court.  If  such  a  judg- 
ment is  a  final  judgment,  that  is,  a  judgment  finally  disposing 
of  the  subject-matter  of  the  action,  subject  only  to  reversal  on 
appeal,  and  remains  in  full  force  and  effect  until  such  re- 
versal, notwithstanding  the  mere  fact  of  appeal,  then,  in  our 
opinion,  it  becomes  a  vested  right  of  property  in  the  plaintiff 
that  can  not  be  divested  except  by  a  reversal  on  its  original 
merits.  In  other  words,  the  plaintiff  can  not  be  divested  of 
his  property  therein  by  merely  legislative  action. 

Of  course  if  the  plaintiff  had  failed  to  recover  before  the 
Justice  of  the  Peace,  and  had  himself  appealed,  he  would  have 
had  no  vested  right,  as  he  would  have  had  no  judgment  to 
which  such  a  right  could  attach.  He  would  have  only  a 
qualified  right  of  action,  exclusive  as  far  as  the  particular 
penalty  is  concerned,  but  subject  to  loss  by  legislative  inter- 
ference. A  judgment  of  a  Justice  of  the  Peace  is  a  final 
judgment  when  it  fully  disposes  of  the  subjectrmatter  of  the 
action,  since,  unless  reversed  on  appeal,  it  finally  determines 
the  rights  of  the  parties.  An  appeal  to  the  Superior  Court 
does  not  vacate  the  judgment,  nor  even  suspend  its  operation. 
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Code,  sec.  875.  It  is  tame  the  appellant  may  obtain  a  stay  of 
execution  of  the  judgment  by  giving  an  undertaking  to  secure 
the  full  amount  of  the  judgment,  together  with  all  costs,  as 
provided  by  sections  882,  883,  884  and  885  of  The  Code;  but 
the  judgment  otherwise  remains  in  full  force  and  effect,  even 
retaining  its  lien  on  real  estate  when  properly  docketed, 
which  is  one  of  the  highest  attributes  of  a  judgment  While 
the  trial  on  appeal  in  the  Superior  Court  is  de  novo,  yet  the 
judgment  appealed  from  remains  in  force  imtil  reversed  or 
modified  by  a  judgment  of  the  Superior  Court.  Hia4;t  v. 
Simpson,  35  N.  C,  72,  74 ;  Whitehurst  v.  Transportation  Co., 
109  K  C,  342,  344.  In  Dysart  v.  Brandreth,  118  N.  C, 
968,  973,  this  Court  says:  "A  Justice's  judgment^  when 
duly  docketed  in  the  office  of  the  Clerk  of  the  Superior  Court, 
becomes  a  judgment  of  the  Superior  Court  to  all  intents  and 
purposes" — citing  Cannon  v.  Parker,  81  N.  C,  320 ;  Adams 
V.  Guy,  106  N.  C,  275 ;  "and  it  becomes  a  lien  on  all  the  real 
estate  of  the  defendant  in  the  county  where  it  is  docketed, 
which  continues  for  ten  years  from  the  date  of  docketing" — 
citing  Cannon  v.  Parker,  supra;  Murchison  v.  \Yilliams,  71 
N.  C,  135.  "The  fact  that  defendant  appealed  from  the 
judgment  of  the  Justice  of  the  Peace,  and  gave  security  to 
stay  execution,  did  not  deprive  the  plaintiff  of  the  right  to 
have  the  judgment  docketed,  nor  did  it  take  away  the  hen  of 
the  judgment/' 

The  defendant's  counsel  cited  some  authorities  in  other 
jurisdictions  to  the  effect  that  the  l^islative  authority  may, 
by  repealing  a  law  imposing  a  penalty  pending  an  appeal  from 
a  judgment  therefor,  defeat  the  judgment;  or,  after  judg- 
ment and  before  execution,  defeat  the  execution.  All  such 
cases  appear  to  have  be«n  decided  upon  particular  facts  or 
principles  not  applicable  to  the  case  at  bar;  as  for  instance 
(a),  the  construction  of  local  statutes ;  (b)  where  the  national 
or  State  government  itself  prosecuted  the  action  with  only  a 
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contingent  interest  going  to  the  informer ;  (c)  where  the  effect 
of  the  appeal  was  to  vacate  or  .completely  suspend  the  judg- 
ment. 

That  such  is  not  the  general  effect  of  an  appeal  is  shown 
by  Black  on  Judgments,  where  the  learned  author  says,  in 
section  622 :  "The  judgment  of  a  Justice  of  the  Peace  or 
other  inferior  tribunal  (in  a  case  where  jurisdiction  of  the 
parties  and  subject-matter  appears  from  the  face  of  the  pro- 
ceedings) so  long  as  it  remains  unreversed,  is,  for  every  pur- 
pose, as  binding  and  conclusive  between  the  parties  as  that 
of  the  highest  court  of  record  in  the  State."  Freeman  on 
Judgments  says,  in  section  624 :  "Where  a  court  of  special 
jurisdiction,  having  authority  to  decide  the  matter  in  con- 
troversy, acquires  jurisdiction  over  the  parties  to  the  suit,  its 
judgment  is  final  and  conclusive  unless  reversed  by  some  ap- 
pellate court" 

The  case  at  bar  is  the  counterpart  of  Dyer  v.  Ellington,  su- 
vra,  inasmuch  as  the  act  pleaded  in  bar  was  passed  after  judg^ 
ment  was  rendered  in  the  Justice's  Court  We  are,  therefore, 
of  opinion  that  when  the  plaintiff  obtained  judgment  for  the 
penalty  before  the  Justice  of  the  Peace,  he  acquired  a  vested 
right  of  property  that  could  be  divested  only  by  judicial,  and 
not  by  legislative,  proceedings. 

On  the  issues  found  in  the  Superior  Court,  judgment  should 
have  been  rendered  for  the  plaintiff,  and  its  judgment  is 
therefore 

Reversed. 
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JENNINGS  V.  HINTON. 
(Filed  May  7,  1901.) 

1.  PLEDGES — Fiduciary  Relations  —  Contracts  —  8ale  —  Burden  of 

Proof — Collateral  Security. 

Where  a  married  woman  assigns  to  the  mortgagee  of  her  hus- 
band an  Insurance  policy  upon  the  life  of  her  husband  as 
collateral  security  for  the  mortgage  debt,  the  law  presumes 
fraud  in  a  subsequent  absolute  sale  of  the  policy  to  the  mort^ 
gagee,  and  the  burden  is  upon  him  to  show  that  the  pur- 
chase was  bona  fide  and  for  a  fair  consideration. 

2.  AGENCY--Dectora«on«. 

Evidence  of  declarations  of  agent  to  prove  agency  is  incompe- 
tent 

3.  HARMLESS  ERROR— Error— Evidence. 

Where  evidence  erroneously  admitted  could  not  have  damaged  a 
party,  its  admission  was  harmless  error. 

Action  by  Sarah  E.  Jennings  against  John  L.  Hinton, 
heard  by  Judge  T.  A.  McNeill  and  a  jury,  at  July  Term, 
1900,  of  Pasquotank  County  Superior  Court.  From  a 
judgment  for  the  plaintiff,  the  defendant  appealed. 

E.  F.  Aydlett,  for  the  plaintiff. 

Shepherd  &  Shepherd,  and  Pruden  &  Pruden,  for  the  de- 
fendant 

FuRCHES,  C.  J.  This  case  was  here  at  February  Term, 
1900  (126  N.  C,  48),  but  the  only  question  then  passed  upon 
was  as  to  whether  the  husband  had  given  his  written  assent 
to  the  assignment  of  the  wife;  while  this  appeal  presents  a 
question  of  fiduciary  relations,  presumptive  fraud,  and  equitr 
able  relief. 
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The  facts  may  be  had  by  reference  to  the  case  as  reported, 
when  here  before,  as  to  plaintiff's  execution  of  the  assign- 
ment to  the  defendant 

But  this  appeal  develops  the  fact  that  B.  F.  Jennings,  hus- 
band of  plaintiff,  owed  defendant  $1,500,  secured  by  mort- 
gage on  real  estate ;  and  that  on  the  19th  of  August,  1892,  the 
poKcy  of  insurance  for  $5,000,  payable  to  the  plaintiff,  was 
put  into  the  hands  of  the  defendant,  as  collateral  security,  in 
addition  to  the  mortgage.  To  show  this,  the  plaintiff  put  in 
evidence  the  following  paper  writing: 

"August  19,  1892.  Mrs.  S.  E.  Jennings: — Your  husband 
has  given  me  the  policy  you  assigned  to  secure  yours  and  his 
note  given  to  me  for  $1,500.  I  have  handed  to  him  the 
$1,600  in  currency,  and  when  said  note  is  paid  you  shall  have 
tie  policy.     Respectfully,  John  L.  Hinton." 

The  defendant  kept  the  policy  under  this  agreement,  until 
1897,  and  on  the  22d  of  April,  1897,  the  defendant  got  from 
the  plaintiff  the  following  instrument  of  writing: 

"For  value  received  I  hereby  assign  and  set  over  to  John  L. 
"Hinton  all  my  right  and  interest  in  Benefit  Certificate  No. 
"73836,  in  The  American  Legion  of  Honor  Insurance  Com- 
"pany,  the  same  being  insurance  on  the  life  of  my  husband, 
"Benjamin  F.  Jennings,  dated  23d  June,  1884,  the  said  cer- 
"tificate  or  policy  being  in  the  sum  of  $5,000,  being  for  my 
"benefit.  The  said  Hinton  to  have  the  said  $5,000  in  the 
"policy  absolutely  with  power,  at  the  death  of  said  Benja- 
"min  F.  Jennings,  to  collect  the  same  and  apply  to  his  ovra 
"use.  Sakah  E.  Jennings.     (Seal.) 

"Witness:     B.  F.  Jennings.'' 


The  last  instrument  was  signed  at  the  house  of  the  plaintiff, 
and  plaintiff  and  her  two  daughters  and  a  son  testified  that 
the  defendant  came  to  their  house  about  one  o'clock  in  the 
afternoon,  stood  at  the  gate,  which  is  about  fifteen  yards  from 
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the  house,  until  tlie  paper  was  signed  late  in  the  evening ;  that 
B.  F.  Jennings,  husband  of  plaintiff,  stood  at  the  gate  with 
defendant  the  greater  part  of  his  time;  that  they  could  hear 
defendant  and  the  said  B.  F.  Jennings  talking  at  the  gate, 
but  could  not  understand  what  they  said;  that  occasionally 
the  said  B.  F.  Jennings  would  come  in  the  house  and  talk  to 
plaintiff;  she  did  not  know  what  they  were  talking -about  at 
the  gate,  except  what  her  husband  told  her. 

She  was  theu  asked  whose  agent  the  said  B.  F.  Jennings 
was  on  that  occassion,  and  she  answered  that  he  was  the 
defendant's  agent.  She  was  also  asked  what  he  told  her. 
These  questions  and  answers  were  objected  to,  but  allowed 
and  defendant  excepted. 

If  the  first  question  and  answer,  that  "B.  F.  Jennings  was 
the  agent  of  defendant,"  were  competent,  the  second  question 
and  answer  were  competent;  but  if  the  first  question  and 
answer  were  not  competent,  then  what  B.  F.  Jennings  told 
the  plaintiff  was  not  competent." 

The  plaintiff  says  she  had  no  talk  with  the  defendant,  and 
it  would  seem  that  any  information  the  plaintiff  had,  as  to 
B.  F.  Jennings  being  the  agent  of  the  defendant,  must  have 
been  received  from  B.  F.  Jennings,  the  alleged  agent.  This 
was  not  competent  to  prove  the  agency,  as  we  have  decided 
at  this  term  in  Summerrow  v,  Baruch.  It  thus  seems  that 
this  first  question  and  answer  being  improperly  allowed,  the 
declarations  of  B.  F.  Jennings  were  incompetent.  And  if 
they  are  material,  or,  in  other  words,  unless  they  are  harm- 
less, the  defendant  is  entitled  to  a  new  trial. 

But  it  is  shown  that  the  defendant  received  this  policy  in 
1892  as  collateral  security  for  a  $1,500  debt,  the  plaintiff's 
husband  owed  him.  At  the  time  he  received  this  policy  in 
1892,  it  was  expressly  stipulated  that  he  received  it  as  col- 
lateral security,  and  that  when  the  $1,500  debt  was  paid,  he 
would  return  it  to  the  plaintiff.     The  defendant  admits  that 
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he  continued  to  hold  it  under  this  agreement  until  April, 
1897  (what  time  in  April  he  does  not  state),  when  he  re- 
turned it  to  the  husband,  and  afterwards  took  the  absolute 
assignment,  dated  22d  April,  1897,  for  which  he  paid  $25 ; 
while  the  plaintiff  testifies  that  it  was  never  returned,  and 
was  never  in  the  possession  of  herself  or  husband  after  it  was 
delivered  to  the  defendant  in  1892,  and  that  the  defendant 
paid  nothing  for  the  assignment  of  1897.  These  questions 
were  submitted  to  the  jury,  and  they  foimd  that  said  policy 
was  assigned  to  the  defendant  as  collateral  security.  The  de- 
fendant objected  to  this  issue  and  all  evidence  introduced  to 
sustain  it,  contending  that  it  was  to  contradict  the  written 
contract  of  the  22d  of  April,  1897.  He  also  says  that  said 
contract  is  under  seal  and  needs  no  consideration  to  support  it. 

In  a  court  of  law,  under  the  old  practice,  this  would  have 
been  so,  and  it  is  so  now  under  our  present  practice,  where  the 
action  is  purely  legal ;  but  where  it  is  equitable  in  its  nature 
and  a  question  of  fraud  is  involved,  it  is  not  so.  Fraud  viti- 
ates all  contracts,  whether  under  seal  or  not. 

When  the  defendant  took  his  policy  in  August,  1892,  as  a 
collateral  security  for  his  debt  of  $1,600,  with  the  agreement 
to  return  the  same  to  the  plaintiff  when  that  debt  was  satis- 
fied, it  established  a  fiduciary  relation  between  the  plaintiff 
and  the  defendant — the  same  as  that  of  trustee  and  cestui  que 
trust,  or  mortgager  and  mortgagee.  This  being  so,  the  law 
not  only  looks  upon  any  purchase  of  the  absolute  title,  or 
reversion  in  tiie  res,  with  suspicion,  but  presumes  fraud.  And 
the  burden  is  cast  upon  such  purchaser  (the  defendant  in  this 
case)  to  show  that  such  purchase  was  fair,  open  and  bona  fide, 
and  for  a  fair  consideration.  Ilall  v,  Lewis,  118  N.  C,  609  ; 
McLeod  V.  Bullard,  84  N.  C,  616.  And  the  defendant  fail- 
ing to  allege  and  sJiow  that  this  transaction  of  the  2 2d  of 
April,  1897,  was  fair,  open,  bona  fide,  and  for  a  fair  comid- 
eraiim,  it  is  void.     Indeed  the  jury  finding  there  was  no 
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consideration,  it  falls  to  the  ground,  and,  the  parties  stand 
upon  tie  original  contract,  and  the  fiduciary  relations  be- 
tween  them  still  exist. 

It  therefore  appears  to  us  that  the  evidence  erroneously 
admitted  could  not  have  damaged  the  defendant  and  its  ad- 
mission harmless  error. 

Affirmed. 


PEBBLES  V.  GRAHAM. 

(Piled  May  7,  1901.) 

1   BOUNDARIES  —  Location  —  Question  for  Jury  —  Questions  for 
Court — Devises — Ejectment. 

The  Court  should  Instruct  the  jury  what  are  boundaries,  and  the 
jury  should  find  and  locate  them. 

2.  BOUNDARIES — Description— Legacies      and      Devises — Wills^ 
Ejectment. 

A  devise  of  certain  tracts  of  land  east  of  a  road  passes  no  part 
of  such  tracts  west  of  such  road. 

Action  hj  E.  B.  Peebles,  trustee  of  R.  B.  Peebles  and 
A.  E.  Peebles,  against  John  W.  Graham,  trustee  of  Geo.  M. 
Graham,  heard  by  Judge  Fred.  Moore  and  a  jury,  at  Mardi 
Term,  1900,  of  the  Superior  Court  of  Durham  County. 
From  a  judgment  for  the  plaintiff,  the  defendant  appealed. 

Winston  &  Fuller,  Shepherd  &  Shepherd,  and  B.  B,  Pee- 
bles, for  the  plaintiff. 

Manning  &  Foushee,  and  Oraham  &  Graham,  for  the  de- 
fendants. 
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Defendaht^s  Appeal. 

FiTBCHEs^  C.  J.  This  is  an  action  of  ejectment  to  recover 
possession  of  a  triangular  piece  of  land  lying  on  the  west  side 
of  the  Baleigh  and  Roxboro  road.  Both  parties  claim  under 
the  will  of  Paul  O.  Cameron ;  the  plaintiff  under  item  11, 


which  is  as  follows:  "I  also  give,  devise  and  bequeath  to 
R.  B.  Peebles,  as  trustee  aforesaid,  all  the  lands  included  un- 
der the  name  of  the  Arnold,  the  Geer  and  the  Jones  lands — 
all  east  of  the  Raleigh  and  Roxboro  road  and  south  of  Neuse 
Riirer,  in  Durham  County,  and  the  title  papers  all  with  my 
si8"ter  Margaret's  papers  in  the  Citizens  Bank  at  Raleigh" ; 
an-d  the  defendant  under  item  9,  which  is  as  follows :  "I  also 
€1^*6  and  devise  to  John  W.  Graham  as  trustee  aforesaid,  for 
his  son  Gleorge  M.  Graham,  all  the  lands  known  and  called 
as  the  ^Leathers,'  'Briggs,'  'Reavis'  and  ^Southerland,'  on  the 
south  side  of  Eno,  and  on  the  Raleigh  and  Roxboro  and  Hills- 
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boro  and  Eish  Dam  roads,  and  all  now  in  Durham  County, 
and  all  title  deeds  registered  in  Orange  and  containing  be- 
tween 1,500  and  1,Y00  acree — ^to  George  and  his  heirs  an  in- 
heritance in  fee  simple  when  he  comes  of  age." 

The  plaintiff  claims  the  land  in  dispute  as  a  part  of  the 
"Arnold"  land,  and  the  defendant  claims  it  as  a  part  of  the 
"Briggs"  land. 

Upon  the  trial  it  appeared  that  the  Greer  land,  the  Jones 
land  and  the  greater  part  of  the  Arnold  land  were  on  the 
east  side  of  the  Ealeigh  and  Roxboro  road.  But  there  was 
evidence  tending  to  show  that  the  triangular  piece  claimed  by 
the  plaintiff  was  a  part  of  the  Arnold  tract;  and  the  Court 
submitted  this  question  to  the  jury  and  instructed  them  that 
if  they  found  from  the  evidence  that  the  64  acres  in  dispute 
was  a  part  of  the  "Arnold"  tract,  to  find  for  the  plaintiff. 
The  first  issue  was  as  follows :  "Are  the  plaintiffs  the  owners 
and  entitled  to  the  possession  of  the  lands  claimed  by  them 
as  described  in  the  complaint,  or  any  part  thereof,  and  if  so, 
what  part  ?"  And  the  jury  answered  this  issue,  "Yes ;  64% 
acres  triangle  west  of  the  R.  and  R.,  as  shown  on  the  plat." 
In  this  submission  and  instruction  there  was  error. 

In  matters  of  location  it  is  the  duty  of  the  Court  to  instruct 
the  jury  what  are  the  boundaries,  and  it  is  the  duty  of  the 
jury  to  find  and  locate  them.  There  being  no  dispute  as  to 
the  Raleigh  and  Roxboro  road,  and  it  being  admitted  that 
the  64%  acres  claimed  by  the  plaintiff  were  on  the  west  side 
of  the  road,  and  it  being  admitted  that  plaintiff  had  no  claim 
to  this  641/2  acres  except  under  the  11th  section  of  Paul  C. 
Cameron's  will,  quoted  above,  it  became  a  question  of  law 
for  the  Court. 

If  the  description  had  closed  with  "all  the  lands  included 
under  the  name  of  the  ^Arnold,'  the  'Geer'  and  the  ^Jonee* 
lands,"  and  there  being  a  dispute  as  to  whether  the  64%  acres 
were  a  part  of  the  *  ^Arnold"  land,  it  would  have  been  proper 
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for  the  Court  to  submit  that  question  to  the  jury.  But  the 
description  did  not  stoj)  here ;  it  added,  "all  east  of  the  Ra- 
leigh and  Roxboro  road.''  This  qualification  must  mean 
something.  It  would  not  have  been  added  if  it  did  not  The 
description  witJiout  this  qualifying  clause  would  undoubt- 
edly had  given  the  plaintiff  all  the  "Arnold"  land,  including 
the  641/^  acres — as  the  jury  have  found  that  to  be  a  part 
of  the  Arnold  land.  So  it  could  not  have  been  added  to 
enlarge  the  gift,  nor  to  explain  the  devise;  for  if  it  was 
the  intention  of  the  testator  to  give  the  whole  of  the 
"Arnold"  land  to  the  plaintiff,  he  had  done  so  without 
the  additional  qualifying  words — "all  on  the  east  side  of 
the  Raleigh  and  Roxboro  road."  As  this  lang[uage,  ao- 
cording  to  all  rules  of  interpretation,  the  only  meaning  it 
can  have  is  to  restrict  the  gift  to  the  east  side  of  the  road. 
Carter  v.  White,  101  N.  C,  30;  Branch  v.  Hunter,  61 
JN.  L/.,  3. 

We  think  the  testator  intended  to  give  the  plaintiff  the 
Geer  land,  the  Jones  land,  and  all  the  Arnold  land  east  of  the 
Raleigh  and  Roxboro  road. 

Putting  this  construction  upon  the  devise  to. plaintiff,  he 
had  no  title  to  the  64%  acres  on  the  west  side  of  the  Raleigh 
and  Roxboro  road,  and  being  the  plaintiff  he  could  not  recover, 
whether  the  defendant  was  the  owner  of  the  64^/2  acres  or  not. 

The  view  we  have  taken  of  this  case,  it  seems  to  us,  is  sus- 
tained by  Midgett  v.  Twyford,  120  N".  C,  4,  and  many  other 
cases,  while  we  do  not  think  it  is  in  conflict  with  Cox  v.  Mc- 
Gowan,  116  N.  C,  131,  nor  Procter  v.  Pool  15  K  C,  374, 
nor  any  other  case  cited  by  the  plaintiff. 

The  plaintiff  having  failed  to  show  any  title  to  the  64^/^ 
acres  which  lies  on  the  west  side  of  the  road,  there  was  error 
in  the  Court's  submitting  that  question  to  the  jury. 

Error. 

Clabk,  J.,  did  not  sit  on  the  hearing  of  this  case. 
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PEEBLES  V.  GRAHAM. 
(Filed  May  7,  1901.) 

1.  BOUNDARIES — Quantity— Devise— Description, 

'  Where  the  location  or  boundary  of  land  Is  doubtful,  quantity 
becomes  Important. 

2.  BOUNDARIES — Description — Designation — Oeneral   Designation 

— Devises — Evidence. 

If  one  description  In  a  devise  designates  land  with  certainty, 
evidence  Is  admissible  to  show  that  a  general  designation  of 
the  land  Is  an  Inadvertence  and  should  be  disregarded. 

Action  by  R.  B.  Peebles,  as  trustee,  and  A.  R.  Peebles, 
against  John  W.  Graham,  as  trustee,  and  Geo.  M.  Graham, 
heard  by  Judge  Fred.  Moore  and  a  jury,  at  March  Term, 
1900,  of  the  Superior  Court  of  Durham  County.  From  a 
judgment  for  the  defendant  on  a  cross  action,  the  plaintiff 
appealed. 

Winston  &  Fuller,  Shepherd  &  Shepherd,  and  iJ.  B,  Pee- 
hies,  for  the  plaintiff. 

Mannin-g  &  Foushee,  and  Graham  £  Oraham,  for  the 
defendants. 

FuRCHEs^  C.  J.  This  is  an  action  of  ejectment  A  part 
of  the  lands  involved  in  this  appeal  were  not  embraced  in  the 
plaintiff's  complaint,  but  were  brought  into  the  controversy 
bv  the  defendant's  answer,  in  the  nature  of  a  cross  action. 

The  contentions  of  the  parties  grow  out  of  the  devises  in 
the  will  of  Paul  C.  Cameron,  and  are  the  same  sections  that 
were  set  out  in  the  defendant's  appeal.  But  for  convenience, 
and  to  prevent  the  necessity  of  referring  to  the  other  opinion, 
we  quote  them  again : 
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The  devise  to  the  plaintiff  is  contained  in  the  eleventh 
item,  and  is  as  follows :  "I  also  give,  devise  and  bequeath  to 
R.  B.  Peebles,  as  trustee  aforesaid,  all  the  lands  included 
under  the  name  of  the  Arnold,  the  Geer,  and  the  Jones  land — 
aU  east  of  the  Raleigh  and  Roxboro  road  and  south  of  Neuse 
River  in  Durham  County,  and  the  title  papers  all  with  my 
sister  Margaret's  papers  in  the  Citizens  Bank  at  Raleigh/' 

That  under  which  the  defendant  claims  is  included  in 
item  9,  and  is  as  follows:  "I  also  give  and  devise  to  John 
W.  Graham,  as  trustee  aforesaid,  for  his  son  George  M. 
Graham,  all  the  lands  known  and  called  as  the  'Leathers,' 
'Briggs,'  'Reavis'  and  'Southerland,'  on  the  south  side  of 
Eno,  and  on  the  Raleigh  and  Roxboro  and  the  Hillsboro 
and  Fish  Dam  roads,  and  all  now  in  Durham  County, 
and  all  title  deeds  r^stered  in  Orange,  and  containing  be- 
tween 1,500  and  1,700  acres — ^to  George  and  his  heirs  an 
inheritance  in  fee  simple  when  he  comes  of  age." 

While  this  is  an  action  of  ejectment,  the  land  involved  in 
this  appeal  was  mot  included  in  the  plaintiff's  complaint,  but 
brought  in  by  the  defendant's  answer  in  the  nature  of  a  cross 
action,  in  which  the  defendant  asks  afiBrmative  relief.  There- 
fore, while  the  principle  is  preserved,  the  general  rule  is  re- 
versed, and  the  burden  is  thrown  on  the  defendant  to  show 
title  in  himself,  and  it  was  so  stated  in  the  charge  of  the 
Court  The  controversy  is  as  to  the  203  acres,  the  647% 
acres  and  the  80  acres  (as  will  be  seen  by  the  map  which 
will  be  published.) 

The  plaintiff  claims  that  it  appears  from  the  map  that  the 
80-acre  tract  and  the  203-acre  tract  were  Arnold  lands,  that 
is,  that  they  had  at  one  time  belonged  to  people  by  the  name 
of  Arnold,  and  ^he  says  that  being  so,  he  has  offered  evidence 
tending  to  show  that  the  547%-acre  tract  was  used  in  connec- 
tin  with  these  tracts,  and  that  they  are  all  known  and  called 
the  Arnold  lands,  and  that  he  is  entitled  to  them  under  the 
name  of  Arnold  lands.     And  he  says  they  were  never  owned 
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by  any  one  named  Southerland,  nor  were  they  ever  called 
by  that  name ;  while  it  appears  by  ihe  map  that  the  testator 
owned  a  tract  of  51  acres  at  the  southwest  comer  of  the  map, 
adjoining  the  Reavis  tract,  that  was  known  as  Southerland 
land.  The  defendant  denies  that  the  testator  ever  owned 
the  51  acres,  called  on  the  map  Southerland  lands;  that  the 
testator's  father,  Duncan  Cameron,  did  own  this  small  tract 
of  land  at  one  time,  but  that  he  sold  it  before  his  death,  and 
that  the  testator,  Paul  Cameron,  never  owned  it.  And  the 
defendant  offered  evidence  tending  to  sustain  this  conten- 
tion— ^that  the  testator  Paul  never  owned  this  51-acre  tracts 
The  defendant  also  denies  that  the  80-acre  tract,  the  203-acre 
tract,  or  the  547%-acre  tract  was  ever  called  or  known  as  the 
Arnold  lands.  He  says  that  all  these  lands  at  one  time  be- 
longed to  the  Alstons,  and  was  sold  off  by  them  at  different 
times  and  to  different  persons,  and,  in  that  way,  some  of  them 
acquired  different  names.  But  that  the  547%-acre  tract 
was  conveyed  directly  from  the  Alstons  to  the  Camerons,  and 
never  acquired  any  other  name  than  the  Alston  lands.  The 
defendant  contends  that  the  word  "Southerland"  was  a  slip — 
an  inadvertence;  but  however  made,  the  defendant  contends 
it  should  be  rejected  as  a  description  of  any  lands  devised  by 
the  testator. 

And  the  defendant  contends  that  this  being  done,  there  is 
still  sufficient  description  left  to  identify  this  land  as  a  part  of 
the  devise  to  the  defendant;  that  it  will  stand  with  this  de- 
scription— that  it  is  on  "the  south  side  of  Eno  River,"  and 
"on  the  Raleigh  and  Roxboro  road,"  "the  title  deeds  r^s- 
tered  in  Orange  County,"  and  with  the  Reavis  and  Briggs 
land  which  are  on  the  Fish  Dam  road,  and  the  Leathers  land 
on  the  Raleigh  and  Roxboro  road,  making  in  all  about  1,640 
acres — while  the  other  tracts  conceded  by  the  plaintiff  to  have 
passed  by  the  will  only  contain  a  little  over  800  acres. 

The  plaintiff  contends  that  the  word  "Southerland"  was 
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not  put  in  the  will  by  inadvertence  or  mistake ;  that  there  is 
no  evidence  that  it  was,  and  there  is  no  reason  for  rejecting 
it.  He  further  contends  that  if  it  were  rejected — considered 
as  not  in  the  will — there  is  not  sufficient  description  left  to 
identify  the  203  acres,  nor  the  547%^  acres,  nor  the  80  acres, 
as  a  part  of  the  land  devised  to  the  defendant. 

It  is  a  presumption  of  fact  that  every  man  that  makes  a 
will  intends  to  dispose  of  all  of  his  estate.  Blue  v.  Ritter, 
118  X.  C,  580;  Jones  v.  Perry,  38  K  C,  200.  This  pre^ 
sumption  may  be  rebutted,  but  it  stands  until  it  is  rebutted. 
It  is  therefore  presumed  that  Mr.  Cameron  did  not  intend  to 
die  intestate  as  to  this  large  body  of  land,  amounting  to  some 
800  acres.  And  besides  this  presumption  the  law  makes,  we 
have  other  evidence  in  the  will  tending  to  show  that  he  did 
not  intend  to  die  intestate  as  to  any  part  of  his  estate.  We 
find  that  in  the  sixteenth  item  of  his  will  he  says:  "And  to 
provide  for  any  omissions  I  name  my  daughter  Mildred  the 
residuary  legatee,"  but  she  is  to  have  her  full  share  and  not 
to  account  for  anything  she  may  receive  under  this  residuary 
clause.  And  we  can  hardly  think  that  he  omitted  to  dispose 
of  so  large  a  body  of  land  as  this,  when  it  is  admitted  that  he 
disposed  of  all  his  lands  adjoining  it.  He  must  have  intended 
to  give  it  to  some  one,  and  if  he  did,  it  was  either  the  plaintiff 
or  the  defendant. 

It  lies  on  the  ^'south  side"  of  the  Eno  River,  which  is  one  of 
the  descriptions.  It  is  true  that  all  of  it  is  not  directly  south 
of  the  Eno — taking  the  meridian.  But  it  is  on  the  "south 
side"  of  the  Eno.  It  is  on  the  Raleigh  and  Roxboro  road, 
which  is  another  part  of  the  description.  It  is  all  in  Dur- 
ham County,  and  the  title  deeds  are  registered  in  Orange 
County.  This  is  so  as  to  the  203  acres  and  the  547%  acres. 
The  land  devised  contains  "about  1,500  or  1,700  acres,"  and 
if  the  203  acres,  the  547%  acres,  in  which  the  80  acres  are 
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included,  this  is  so ;  but  to  exclude  them,  the  devise  only  con- 
tains a  little  more  than  850  acres. 

Suppose  the  will  had  said,  I  devise  to  the  defendant  the 
Briggs  tract,  the  Reavis  tract,  the  Leathers  tract,  and  the 
land  on  the  south  side  of  the  Eno,  and  on  the  Raleigh  and 
Roxboro  road,  lying  in  Durham  County,  the  title  deeds  all 
registered  in  Orange  Coimty,  making  in  all  1,500  or  1,700 
acres ;  and  we  find  the  Briggs  land,  and  the  Reavis  land,  and 
the  Leathers  land  as  described,  and  we  find  the  203-acre  tract, 
the  54:7%-acre  tract,  including  the  80-acre  tract,  belonging 
to  the  testator,  lying  on  the  south  side  of  the  Eno,  on  the 
Raleigh  and  Roxboro  road  in  Durham  County,  the  title  deeds 
registered  in  Orange  County,  and  adjoining  the  other  land 
admitted  to  be  devised  to  the  defendant,  making  in  all  about 
1,600  or  1,700  acres,  the  amount  specified,  and  not  disposed 
of  unless  it  be  to  the  defendant ;  and  without  these  three  last- 
named  tracts  the  devise  only  covered  about  800  acres — 
could  it  be  said  there  was  no  description  in  the  will  tending  to 
identify  this  land  as  a  part  of  tlie  devise  ? 

Of  course,  if  the  testator  owned  land  on  the  Raleigh  and 
Roxboro  road  know^n  or  called  by  the  name  of  the  Souther- 
land  land,  it  would  be  presumed  that  the  word  "Souther- 
land"  was  intended  to  identify  that  land,  and  it  could  not  be 
considered  an  error  in  the  testator.     And  the  word  "South- 
erland''  would  have  to  be  made  to  apply  to  that  land.     But 
this  question  was  specifically  submitted  to  the  jury  in  the 
charge  of  the  Judge,  in  the  following  instructions:  "Under- 
stand, gentlemen,  in  the  first  place,  if  you  find  that  the  testa- 
tor owned  Southerland  land,  then  only  Southerland  land  can 
pass  under  this  description,  and  land  known  by  the  name  of 
Alston  land  can  not  pass ;  but  if  you  find  that  he  did  not,  then 
Southerland  is  a  misdescription,  and  then  you  should  proceed 
to  inquire  whether,  in  the  first  place,  this  land  was  devised 
to  any  one  else  or  not"     And  as  the  jury  found  for  the  de- 
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fendant,  they  must  necessarily  have  found  that  the  testator 
owned  no  land  known  or  called  Southerland  land.  And  this 
being  so,  the  word  "Southerland"  in  the  devise  was  meaning- 
less, and  must  be  rejected  in  construing  the  will.  The  jury 
have  also  found  that  these  tracts  are  not  a  part  of  the  Arnold 
tract,  willed  to  the  plaintiff,  as  this  question  was  submitted  to 
them  and  they  found  against  the  plaintiff's  claim. 

In  Procter  v.  Pope,  15  N.  0.,  371,  it  is  said  that  if  one 
description  in  a  deed  sufficiently  points  out  the  thing  with  cer- 
tainty, a  false  description  may  be  rejected. 

In  Simpson  v.  King,  36  N.  C,  13,  it  is  said:  "An  incorrect 
and  unnecessary  part  of  the  description  must  be  disregarded, 
rather  than  the  whole  disposition  should  fail ;  provided  that 
the  thing  claimed  be  found  to  agree  with  those  parts  of  the 
description  that  are  retained." 

In  Scull  V.  Pruden,  93  N.  C,  173,  it  is  said :  "Where  the 
subject-matter  of  a  conveyance  is  completely  identified  by  its 
location  and  by  certain  other  marks  of  description,  the  addi- 
tion of  another  particular  which  does  not  apply  to  it  will  be 
rejected,  as  having  been  inserted  through  misapprehension  or 
inadvertence." 

In  Mayo  v.  Blount,  23  N.  C,  283,  it  is  held  that  "A  per- 
fect description,  which  fully  ascertains  the  corpus^  is  not  to 
be  defeated  by  the  addition  of  further  and  false  description." 
The  general  rule  is  that  the  quantity  of  land  stated  to  be 
conveyed  will  not  be  considered  in  determining  location  or 
boundaries.  But  there  is  a  well-known  exception  to  this 
rule  that  is  as  firmly  established  as  the  rule  itself.  And  that 
is  this :  Where  the  location  or  boundary  is  doubtful,  quantity 
becomes  important  Brown  v.  House,  116  N.  C,  866 ;  Cox 
V.  Cox,  91  N.  C,  356. 

The  rule  of  construction  is  to  adopt  that  one  which  will  give 
vaUdity  to  the  instrument,  if  sufficient  appears  upon  the  in- 
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strument  to  enable  the  Court  to  do  so.  Shaffer  v.  Hahn, 
111  N.  C,  1 ;  Pool  V,  Procter,  supra. 

We  do  not  think  the  authorities  cited  by  plaintiff  are  in 
conflict  with  the  views  we  have  expressed  in  this  opinion,  or 
the  authorities  we  have  cited.  Nor  do  we  think  the  excep- 
tions of  the  plaintiff  can  be  sustained.  And  we  are  of  the 
opinion  that  there  was  evidence  sufficient  to  submit  the  ques- 
tion to  the  jury,  as  to  whether  the  testator  owned  any  land 
known  or  called  by  the  name  of  "Southerland,"  and  as  the 
jury  have  found  that  he  did  not,  we  are  of  the  opinion  that 
the  word  "Southerland"  in  the  devise  to  the  defendant  should 
be  rejected  as  an  inadvertence,  and  meaningless;  that  the 
word  "Southerland"  being  rejected,  we  are  of  the  opinion 
that  there  was  sufficient  other  evidence  to  authorize  the  Court 
to  submit  the  question  to  the  jury.  And  as  they  have  decided 
it  in  favor  of  the  defendant^  their  finding  and  the  verdict 
must  stand. 

No  error. 

Clabk,  J.,  did  not  sit  on  the  hearing  of  this  appeal. 


sssse^B^m^m 
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WHITESIDES  V.  SOUTHERN  RAILWAY  CO. 

(Filed  May  14,  1901.) 

1.  NEGLIGENCE — Evidence — Sufflciency — Railroads  —  Questiona  for 

Jury, 

The  evidence  in  this  case  is  sufiScient  to  have  been  submitted  to  the 
jury  on  the  question  whether  the  defendant  was  negligent  in 
not  seeing  the  intestate  of  plaintiflF  on  the  trestle,  or,  if  it  saw 
him,  in  not  stopping  and  caring  for  him. 

2.  yEQJAQE^CE— Railroads— Trach^Trestle. 

It  is  negligence  on  the  part  of  the  employees  on  a  train,  where  a 
person  on  a  trestle  is  struck  without  their  knowledge. 

3.  NEGLIGENCE— -Bat/roa(/«—7VacA:—7Vg«<te—Pfjr«mai  Injuries. 

Where  a  person  on  a  trestle  is  struck  by  a  train,  it  is  negligence 
not  to  stop  and  care  for  him. 

4.  NONSUIT— Confri6u/ory  Negligence— Evidence, 

In  case  of  nonsuit  evidence  of  contributory  negligence  should  not 
be  considered. 

Cook.  J.,  dissenting. 

xVcTiON  by  Lethia  Whitesides  against  the  Southern  Rail- 
way (^ompany,  heard  by  Judge  E,  IT.  Tlmberlake,  at  Spring 
Term,  1901,  of  the  Superior  (^ourt  of  McDowell  County. 
From  a  judgment  for  the  defendant,  tlie  plaintiff  appealed. 

A\  */.  Justice,  and  Morris  &  Morgan,  for  tlie  plaintiff. 
George  F,  Bason,  for  the  defendant. 

FrRCHEs,  C.  J.  Action  bv  an  administratrix  under  the 
statute  for  damages.     The  plaintiff  alleged  that  h(»r  intestate 


230  IN  THE  SUPREME  COURT.  [128 

Whitesidbs  V,  Southern  Railway  Co. 


was  killed,  or  injured,  by  the  negligence  of  the  defendant, 
from  which  he  died.     The  evidence  disclosed  these  facts: 

The  plaintiff's  intestate  was  seen  on  the  streets  of  Marion 
about  8  o'clock  at  night;  that  he  lived  near  defendant's  road, 
west  of  Marion,  and  west  of  Bailey's  trestle  across  a  small 
stream,  about  a  mile  and  a  quarter  west  of  Marion,  and  40  or 
50  feet  high;  that  defendant's  westbound  vestibule  train, 
according  to  schedule  time,  was  due  at  Marion  about  11 
o'clock  at  night ;  that  it  was  on  time  that  night  and  passed 
over  Bailev's  trestle  shortly  after  11  o'clock:  that  it  was  a 
cold  night  in  January  and  the  ground  was  slightly  covered 
with  snow ;  the  next  morning  the  intestate  was  found  under 
tlie  bridge  upon  a  sill  of  the  trestle,  with  one  thigh  broken 
and  with  some  other  bruises  about  his  body,  and  a  little 
greasy  spot  on  the  sleeve  of  his  coat  that  looked  like  it  might  \ 
have  come  off  an  engine.  The  evidence  showed  that  he  had 
been  in  the  creek,  as  his  elotliing  was  wet  and  frozen  upon 
him,  and  there  were  sis^s  of  a  drap:,  showing  that  he  had 
dragged  himself  out  of  the  creek  and  onto  the  sill,  which  was 
some  three  or  four  feet  above  the  water.  Some  of  the  witnesses 
stated  that  he  was  under  the  bridge,  while  others  spoke  of 
his  being  on  the  side  of  the  bridge.  He  was  found  early  next 
morning,  but  was  not  dead  when  found ;  that  some  time  after 
he  was  found,  the  defendant's  depot  agent  at  Marian  was 
notified  of  his  condition,  but  gave  the  matter  no  attention 
until  about  10  o'clock  in  the  dav,  w^ien  he  went  to  the  trestle 
and  had  the  intestate  removed  to  his  home  where  he  died 
that  evening.  Two  doctors  testified  that  he  probably  died 
from  the  exposure.  The  plaintiff  also  put  defendant's  an- 
swer in  evidence. 

The  defendant  offered  no  evidence,  and  moved,  at  the  close, 
of  plaintiff's  evidence,  to  nonsuit  the  plaintiff,  which  motion 
was  allowed,  and  she  appealed. 


/ 
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The  plaintiff  puts  her  appeal  on  two  grounds  :  That  de- 
fendant was  negligent  in  running  over  the  intestate  while  on 
the  trestle ;  and  for  not  stopping  the  train  and  caring  for  the 
intestate  who,  as  plaintiff  alleges,  died  from  exposure  and 
want  of  attention  in  his  helpless  condition. 

We  do  not  think  the  plaintiff's  first  ground — ^the  negligent 
running  over  the  intestate — is  sustained  by  the  evidence,  as 
there  is  no  evidence  offered  to  show  that  the  intestate  was  seen, 
nor  as  to  the  condition  of  the  road  approaching  the  trestle 
80  as  to  show  negligence  in  the  conductor's  not  seeing  him 
in  time  to  have  prevented  the  injury. 

But  if  the  intestate  was  on  the  trestle  and  was  stricken 
bv  the  train,  it  was  nesclisrence  in  the  defendant  not  to  have 
seen  him.  Arroirood  v,  R.  Co,,  126  X.  C,  H20 ;  Powell  v. 
R.  Co.,  125  N.  C,  374.  Of  course  it  must  be  shown  that 
tfwTintostate  was  on  the  road  when  he  was  injurcnl,  or  there 
could  l}e  no  neglie:ence  in  defendant's  not  setting  him.  This 
is  the  turning  point  in  the  case,  l)ocause,  if  the  defendant 
knocked  the  intestate  off  Uie  trestle  and  knew  it  had  done  so, 
and  went  on  without  stopping  to  look  aftt^r  and  care  for  him, 
especially  on  such  a  night  as  that,  that  was  such  negligence 
as  would  make  the  defendant  liable  for  the  result.  Black 
on  Contributory  Negligence  (Ed.  1885),  page  221  ;  Railroad 
V.  State,  29  Md.,  420 ;  96  Am.  Dec,  545.  If  the  intestate 
was  on  the  trestle,  and  struck  by  the  train  while  (m  the  tres- 
tle, and  the  defendant  did  not  see  him  when  struck,  this  was 

■ 

neglijience,  because  the  defendant  must  have  seen  him  if  the 
engineer  had  kept  a  proper  lookout.  And  this  negligence 
would  make  the  defendant  liable  for  the  injury  resulting 
from  such  nesrlinrence. 

Then,  was  the  intestate  on  the  bridge  when  defendant's 
train  passed  over  it  ?  There  is  no  direct  evidence  showing 
that  he  was,  and  it  is  suggested  that  he  was  not.  It  is  also 
suggested  as  evidence  in  support  of  this  claim  that  he  was 
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not  on  the  trestle ;  that  if  he  had  been  stricken  by  the  train 
he  would  have  been  injured  much  more  than  he  was.  It  is 
also  suggested  that  when  the  intestate  found  he  was  about  to 
be  overtaken  by  the  train,  he  let  himself  down  through  the 
trestle  and  was  injured  by  the  fall ;  or,  that  he  jumped  from 
the  trestle  and  was  injured  in  that  way.  It  may  be  true  that 
the  intestate  was  injured  in  some  one  of  the  ways  suggested. 

But  the  defendant  in  its  answer  says  "that  one  of  defend- 
ant's regular  trains,  Xo.  35,  was  due  to  pass  the  trestle  upon 
which  i)laintiff  ivas  injured '*  etc.  This  answer  was  offered 
in  evidence,  and  plaintiff  contends  that  this,  together  with 
the  other  evidence  in  the  case,  was  sufficient  to  carrv  the  case 
to  the  jury. 

And  when  we  consider  that,  in  case  of  nonsuit,  evidence 
of  contributory  negligence  cari  not  be  considered,  and  that 
the  evidence  must  be  considered  in  the  most  favorabe  light 
for  the  plaintiff,  we  are  of  the  opinion  that  the  case  should 
have  gone  to  the  jury. 

Error.     Xew  trial. 

CooK^  J.,  dissenting.  Plaintiff's  intestate  was  foimd  on  the 
side  of  a  creek  under  the  trestle,  which  was  about  75  feet  long 
and  35  to  50  feet  high.  From  impressions  in  the  sand  and  on 
bank  of  the  creek,  it  appeared  that  he  had  crawled  or  dragged 
himself  out  of  the  water  upon  the  sill  on  which  he  was  found. 
AVlien  found,  there  was  no  evidence  of  injury  done  him,  ex- 
cept that  his  leg  was  broken ;  nor  was  there  any  evidence  of 
his  having  been  injured  by  the  train,  other  than  a  spot  or 
place  on  his  coat  sleeve  which  looked  like  grease  from  an 
engine.  lie  was  partly  frozen  and  died  from  the  exposure. 
The  night  of  the  injury,  some  one  was  heard  going  along  de- 
fendant's railroad  track  in  the  direction  of  the  trestle,  a  short 
time  before  the  westbound  vestibule  train  passed.  During 
the  night,  and  after  the  train  had  passed,  one  of  the  ^^t- 
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nesses  (Poteat)  and  members  of  his  family  heard  cries  of 
distress.  Next  morning  the  witness,  after  feeding  his  cow 
and  horse,  walked  down  to  the  trestle  and  saw  intestate  lying 
upon  the  sill,  and  went  oflf  and  delivered  a  message  about 
providing  a  fire,  and  returned  after  eating  his  breakfast. 

Plaintiff  insists,  first,  that  intestate  was  knocked  off  the 
trestle  by  defendant's  train  carelessly  and  negligently;  sec- 
ond, if  it  were  not  done  carelessly  and  negligently,  then  his 
deadi  was  caused  by  its  negligence  in  not  stopping  its  train 
and  caring  for  him  after  committing  the  injury.  There  is 
no  evidence  showing  that  he  was  knocked  off  by  defendant's 
train,  but  plaintiff  insists  that  there  is  evidence  of  the  fact 
from  the  circumstances  under  which  he  was  found,  and  the 
following  part  of  defendant's  answer  which  was  put, in  evi- 
dence by  plaintiff  and  relied  upon  as  an  admission:.  ^^The 
defendant,  further  answering,  says,  that  at  the  time  the  plain- 
tiff was  killed  he  knew,  or  could  by  reason/ble  ^iligence  have 
known,  that  one  of  defendant's  r^i»lar  trans,  to-wit,  Xo.  35, 
westbound,  was  about  tKetrestle-upon  wh|?h  plaintiff  was  in- 
jured, and  notwithstanding  tl^  notice  he  t(K)k  the  risk  of 
using  said  trestle  as  a  foot-path." 

It  appeared  from  the  evidence  rf)f  plaintiff's  witnesses  that 
people  were  forbidden  by  defendant  to  walk  upon  the  trestle, 
and  it  was  generally  so  known,  and  at  each  end  of  the  trestle 
a  notice,  printed  in  large  letters,  was  poste<l,  forbidding  i)eo- 
ple  to  do  so.  Notwithstanding,  some  people,  including  some 
of  the  witnesses,  did  at  times  walk  across  it,  but  the  fact  is 
not  shown  to  have  been  known  or  consentcn^l  to  by  the  defend- 
ant There  was  no  public  cr()ssiiig  near  the  trestle  which 
Tf^u^viH\  fh^j\jrn^  tn  bp  fnvon,  nor  was  it  necessary  or  incum- 
bent upon  the  defendant  to  give  it  at  that  point.  Unusual 
watch  and  vigilance  in  approaching  and  passing  over  it,  were 
not  imperative  upon  the  engineer.  It  was  not  incumbent 
upon  the  defendant  to  give  the  warning  signals  when  ap- 


234  IX  THE  SUPREME  COURT.  [128 


Whitesides  v.  Southern  Railway  Co. 


preaching  it.  If  intestate  was  knocked  off  by  defendant's 
train,  then  it  was  incumbent  upon  plaintiff  to  show  that  de- 
fendant could  have  seen  intestate,  had  its  engineer  kept  a 
proper  lookout ;  that  intestate  was  in  such  a  position  and  at 
such  a  place  that  the  engineer  could  have  seen  him,  and  ought 
to  have  seen  him,  had  he  been  vigilant,  and  could  have  stopped 
the  train  in  time  to  prevent  injury ;  for  negligence  is  not  pre- 
sumed from  the  mere  fact  that  damage  was  done.  Herrmj 
V.  Railroad,  32  N.  C,  406.  There  is  no  evidence  to  show  that 
the  engineer  did  see  him,  or  that  intestate  was  in  such  a  posi- 
tion or  place  that  he  could  possibly  have  done  so.  Whether 
intestate  could  have  seen  by  the  vigilant  eye,  or,  in  trying 
to  extricate  himself  from  his  imperiled  position,  got  into 
such  a  position  or  place  upon  or  under  the  cross-ties,  beams  or 
other  part  of  the  structure,  that  he  could  not  possibly  be 
seen,  does  not  appear.  In  the  absence  of  such  evidence,  no 
prosiunption  of  negligence  is  raised  against  the  defendant. 

It  is  the  duty  of  a  railroad  company  not  to  wilfully  injure 
a.  trespasser,  and  to  use  due  care  to  prevent  injury  after  dis- 
covering his  danger  and  inability  to  escape,  if  such  care  would 
have  j)revented  the  injury  (Elliott  on  Railroads,  vol.  3,  sec. 
1:^53,  1254),  of  which  there  is  no  evidence.  It  is  not  to  be 
exi)ected  that  ])eople  will  enter  upon  such  parts  of  the  track 
as  they  are  forbidden  te  do,  and  therefore  those  who  thus 
wrongfully  enter  to  do  so  at  such  times  and  places  when  and 
where  the  utmost  vigilance  is  not  required,  and  they  have  no 
right  to  claim  such  care  and  vigilance  as  are  due  to  persons 
lawfully  exercising  a  right  or  privilege. 

The  facts  in  this  case  differ  from  those  in  many  of  the  cases 
cited.  In  Arrowood  v.  Railroad,  12(5  X.  C,  629,  the  in- 
testate was  killed  upon  that  part  of  the  track  where  '*the  pub- 
lic were  in  the  habit  of  using  the  railroad  *  *  *  as  a  pass- 
way"  ;  therefore  ^^a  greater  degree  of  care  would  be  required 
of  defendant  in  running  its  trains  at  this  point  than  the  de- 
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fendant  would  have  exercised  in  running  its  train  along  the 
track  where  the  public  had  not  been  habitually  permitted  to 
use  the  track  as  a  pass-way."  At  the  trestle  where  the  intes- 
tate was  injured,  the  public  had  not  been  permitted  to  pass, 
but,  on  the  contrary,  had  been  forbidden  to  enter  upon  it. 

In  Powell  V.  Railroad,  125  N.  C,  370,  the  train  was  pass- 
ing through  a  populous  town  of  2,500  or  3,000  inhabitants, 
and  the  engineer  failed  to  give  the  signal  at  either  of  the  two 
crossings  or  for  the  station,  running  25  to  30  miles  an  hour; 
and  in  Fulp  v.  Railroad,  120  N.  C,  525,  the  intestate  was 
killed  within  20  or  30  yards  of  a  public  crossing,  at  such 
point  where  the  engineer  is  required  to  give  the  warning  sii^- 
nal  (about  which  the  evidence  was  conflicting)  and  keej)  a 
vigilant  lookout,  because  of  the  mutual  right  of  the  public  to 
there  enter  upon  and  cross  defendant's  track,  and  where  the 
presence  of  people  may  be  looked  for  and  expected. 

In  Cox  V.  Railroad,  123  X.  C,  604,  the  intestate  was  killed 
within  12  feet  of  a  public  foot-path,  habitually  used,  in  a 
town  and  no  signals  given. 

There  being  no  evidence  of  negligence  in  inflicting  the 
injury  and  none  presumed  by  law,  I  can  not  see  how  the  sec- 
ond cause  of  action  can  be  maintained  for  not  stopping  and 
caring  for  a  man  whose  injured  condition  was  not  known  by 
defendant.  Nor  ^jH  ^  ^^^^'^  to  firtrL-a>>y  principle  of  law 
which  requires  a  wrong-doer  to  care  for  the  person  whom  lie 
has  wronged.  The  failure  to  do  so,  causing  more  direful 
results,  aggravates  the  wrong  done,  w^hich  is  covered  in  the 
measure  of  damages.  The  injury  and  damage  being  done 
without  fault,  to  alleviate  pain,  suffering  and  death  appeals 
to  the  feelings  of  humanity,  for  which  the  good  Samaritan 
has  always  been  revered  and  extolled  to  the  shame  and  con- 
demnation  of  the  Priest  and  Levite  who  looked  on  and  passed 
by  without  rendering  succor  to  the  sufferer ;  but  history  fails 
to  show  that  a  breach  of  the  Levitical  law  could  have  been 
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claimed ;  nor  do  I  find  it  to  be  a  cause  of  action  existing  under 
our  jurisprudenca  I  have  been  unable  to  find  Black  on 
Contributory  Negligence  (Edition  1885),  to  which  our  atten- 
tion was  called  on  the  argument,  but  the  case  of  Northern 
Central  Railroad  Co,  v.  The  State,  use  of  Price,  29  Md., 
420;  96  Am.  Dec,  545,  fails  to  sustain  the  contention  of  the 
plaintiff.  In  that  case  Price  was  injured  at  a  depot  where 
the  train  did  not  stop,  and  lodged  upon  the  pilot  of  the  engine 
in  an  unconscious  state,  apparently  dead.  In  that  condition 
the  railroad  company  took  him  into  its  custody,  assuming 
that  he  was  dead,  did  not  send  for  a  physician  to  make  an 
examination  of  the  nature  and  extent  of  his  injuries,  nor 
notify  his  family  or  any  person  who  would  take  an  interest 
in  him,  but  locked  him  up  in  a  warehouse  used  for  storing 
barrels  and  plunder,  where  he  remained  all  night,  notwith- 
standing that  it  was  suggested  at  the  time  that  the  man 
ought  to  be  examined,  and  that  the  place  was  unfit.  Thus 
imprisoned  by  the  company  and  excluded  from  the  knowl- 
edge and  aid  of  all  persons,  vital  activity  asserted  itself,  the 
blood  began  to  flow,  the  restoration  of  consciousness  ensued, 
and  he  was  found  dead  next  morning  some  distance  from  the 
place  he  had  been  put,  his  body  being  in  a  stooping  posture, 
holding  his  right  leg  with  his  hand,  havina:  died  from  hemor- 
rhage of  the  arteries  of  his  right  leg,  which  was  crushed  at 
and  above  the  knee.  It  was  for  and  on  account  of  this  gross 
neg:lect  after  taking  him  into  custody  and  depriving  him  of 
every  opportunity  of  relief  by  others,  that  the  Court  held  the 
railroad  company  liable — none  of  the  elements  of  which  exist 
in  the  case  at  bar.  At  no  time  did  the  defendant  have  the 
custody  of  intestate,  or  assume  for  liim  any  responsibility 
or  liability.  Xor  docs  it  appear  that  it  ever  knew  of  the  ex- 
istence of  an  injury  done  him. 

I  will  not  advert  to  the  conduct  of  those  who  heard  the 
cries  of  distress  uttered  by  intestate  during  the  night,  and 
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their  failure  to  furnish  him  relief  until  nearly  ten  o'clock 
next  day.  Neither  sympathy  nor  substance  can  now  avail 
him.  So  I  have  confined  my  inquiry  to  the  principles  of 
law  as  applicable  to  the  evidence,  and,  there  being  no  evi- 
dence to  prove  negligence  upon  the  part  of  defendant  in 
inflicting  the  injury,  I  fail  to  find  any  error  in  the  ruling  of 
his  Honor  in  nonsuiting  the  plaintiff. 


PAINE  V.  FORNEY. 
(Filed  May  14,  1901.) 

WILLS — Construction — Bequest  to  Charity. 

A  proYlsion  In  a  will  that  a  church  Is  to  be  built  from  certain 
funds  will  not  fall  because  there  Is  not  sufficient  amount  of 
the  funds  to  build  a  church  as  large  as  directed  by'  the 
testator. 

Douglas,  J.,  dissenting. 

Action  by  J.  A.  Paine,  John  Paine,  Hester  Paine,  Laura 
Vann  (wife  of  Jim  Vann),  Beckey  Vann  (wife  of  Wesley 
Vann),  Jonas  Paine,  Mary  Paine,  Robert  Paine,  Dallas 
Jones,  Ervin  Jones,  Manda  (wife  of  Ervin  Martin),  Siss 
Meadows  (wife  of  Vess  Meadows),  Laura  Meadows  (wife  of 
Bege  Meadows),  John  Paine,  Joe  Paine,  Bill  Paine,  Sarah 
Ledford  {ynie  of  Van  Ledford),  Margaret  Bradley  (wife  of 
Richard  Bradley),  Mary  Wilson  (wife  of  Dick  Wilson), 
B.  J.  Norris,  Nancy  Norris,  O.  A.  Norris,  Mary  Graves, 
Eliza  Seeble  (wife  of  M.  W.  Seeble),  and  others,  against 
ilary  Forney  (executrix  of  H.  A.  Eomey,  deceased,  and 
Isaac  E.  Paine,  deceased),  Robert  A.  Smith,  John  T.  Puntch, 
J.  P.  Sifford,  M.  W.  Robinson,  and  V.  P.  Asbury  (trustees 
of  Marvin  M.  E.  Church,  South),  A.  Lee  Cherry  (Worship- 
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fill  Master),  and  William  Little  (Secretary  of  Rock  Spring 
Lodge,  Xo.  341,  A.  F.  and  A.  M.),  heard  by  Judge  E.  TV. 
Timberldke  at  December  (Special)  Term,  1900,  of  Lincoln 
C^ounty  Superior  Court.  From  a  judgment  for  plaintiffs, 
defendants  appealed. 

Jones  &  Tillett,  for  the  plaintiffs. 
D.  W.  Robinson,  for  the  defendants. 

Montgomery,  J.  The  testator  provided  in  his  last  will 
and  testament  that  a  large  portion  of  his  estate  should  be 
converted  bv  his  executors  into  monev  to  constitute  what  he 
designated  the  "General  Fund."  Item  9  of  the  will  is  in 
these  words : 

"I  will  and  devise  that  the  General  Fund  herein  provided 
for  in  the  several  items  of  his  will  shall  be  applied  as  fol- 
lov\s:  To  the  building  of  a  church  and  school-house  on  the 
land  belonging  to  the  congregation  worshipping  at  Marvin 
Church,  of  the  Methodist  Episcopal  Church,  South,  on  which 
my  family  vault  and  graves  are  situated.  The  building  to  be 
built  out  of  stone,  to  bo  nicely  dressed  and  pencilled,  by  some 
good  architect  and  mechanic ;  but  to  be  plain  and  substantial, 
and  of  convenient  size,  as  the  condition  of  the  Greneral  Fimd 
in  the  hands  of  my  executors  may  justify.  The  said  building 
to  be  about  sixty  feet  long  by  forty  feet  wide,  two  stories  high, 
the  first  story  to  be  about  fourteen  feet  high,  with  four 
or  five  windows  on  each  side,  and  two  at  the  ends  where 
the  pulpit  is  located,  with  pulpit  and  good  benches  therein, 
and  to  be  used  for  a  church  by  the  said  congr^ation. 
The  upper  story  to  be  about  ten  feet  high  and  arched  over- 
head on  the  rafters,  the  size  of  the  windows  and  doors  to  cor- 
respond in  architectural  design  to  the  size  of  the  building. 
The  said  building  to  cost  about  tw^o  thousand  dollars,  and  to 
be  paid  for  out  of  the  General  Fund  in  the  hands  of  my  exec- 
utors, as  heretofore  provided,  and  my  executors  to  contract 
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for  and  receive  the  said  building  whea  the  contract  has  been 
complied  with  by  the  contracting  party  or  parties,  and  pay 
for  the  same  out  of  the  fund  aforesaid :  Provided,  the  trus- 
tees of  the  congregation  worshipping  at  Marvin  Church,  of 
the  Methodist  Episcopal  Church,  South,  will  give  the  site 
and  allow  the  said  building  to  be  built." 

In  the  tenth  clause  of  the  will  the  testator  declared  that  the 
remainder  of  the  general  fund  left  after  the  pa^Tnent  of  all 
the  expenses  of  the  building  provided  for  in  the  ninth  clause, 
should  be  kept  by  the  executors  and  the  interest  thereon  to  be 
expended  for  the  "use  and  benefit  of  the  said  congregation, 
in  keeping  up  my  family  vault  and  graves  and  the  grave- 
yard in  connection  therewith,  and  the  building  erected  for  the 
US3  of  a  church  and  school,  and  for  the  support  of  the  Gospel 
of  Christ  so  long  as  the  said  congregation  exists."  Provisos 
were  added  to  the  effect  that  if  the  congregation  should  be- 
come extinct  or  refuse  the  gift,  then  the  general  fund  should 
be  given  to  the  Masonic  Order,  of  which  he  was  a  member, 
imder  the  same  conditions  and  requirements  as  characterized 
the  gift  to  the  church. 

It  was  admitted  on  all  sides  that  the  building  contemplated, 
and  provided  for  in  the  ninth  item  of  the  will  could  not  be 
built  of  stone  if  the  entire  estate  of  the  testator  should  be 
used  for  that  purpose ;  that  a  substantial  church  and  school- 
house  of  wood  of  the  dimensions  mentioned  in  the  will  would 
cost  $1,350;  that  the  cost  of  the  same  in  brick  would  be 
$2,650 ;  that  the  whole  value  of  the  estate  available  for,  and 
constituting  the  general  fund,  was  $4,000 ;  and  that  there  is, 
and  was,  at  the  testator's  death,  upon  the  site  of  the  church 
a  wooden  edifice  used  for  the  purpose  of  worship. 

The  question  for  decision  is,  Is  item  9  of  the  will  inopera- 
tive by  reason  of  the  fact  that  the  fimds,  set  apart  for  the 
erection  of  the  church  and  school  building,  as  it  is  described 
in  that  item,  are  insufficient  for  that  purpose '( 
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The  plaintiflFs,  Avho  are  the  heirs-at-law  and  next  of  kin  to 
the  testator,  bring  this  action  against  the  executors  and  trus- 
tees of  the  church  and  the  officers  of  the  Masonic  Lodge,  alleg- 
ing that  sections  9  and  10  of  the  will  are  inoperative,  and 
that  they  are  therefore  entitled  to  the  possession  of  the  prop- 
erty which  constitutes  the  general  fund.  The  contention 
of  the  plaintiffs  is  that,  as  it  is  admitted  that  it  is  impossible 
to  erect  and  furnish  such  a  building  as  is  described  in  the 
will  with  the  amoimt  of  $2,000  mentioned  by  the  testator  as 
the  probable  cost  of  the  same,  or  even  with  the  whole  of  the 
estate,  the  bequest  for  that  purpose  must  fail,  and  that  the 
amount  of  the  general  fund  must  therefore  be  paid  over  to 
the  plaintiffs,  as  the  testator's  heirs-at-law,  the  testator  having 
died  intestate  as  to  that  fund. 

The  defendants'  contention  is  that,  while  it  is  admitted 
that  a  church  and  school-house  of  the  size  and  material  speci- 
fied in  the  will  can  not  be  built  with  the  amount  given  in  the 
will  for  that  purpose,  or  even  with  all  the  property  of  the 
estate  ,  yet  a  good,  substantial  church  of  wood  or  brick  of  the 
size  and  dimensions  mentioned  in  the  will  can  be  erected  with 
the  amount  donated  for  that  purpose,  and  that  that  should  be 
done  in  order  that  the  leading  intent  and  prime  object  of  the 
testator  may  be  carried  out. 

It  is  to  be  observed,  in  passing,  that  the  defendants,  the 
trustees  of  the  church,  in  their  answer  do  not  manifest  a 
very  great  desire  to  assume  the  responsibilities  of  the  be- 
quest. They  do  not  tender  to  the  executors  the  lot  upon 
which  the  church  might  be  built,  or  offer,  for  the  church, 
to  furnish  such  additional  money  as  might,  added  to  the 
amount  of  the  bequest,  be  sufficient  to  build  and  furnish  such 
a  church  building  as  the  testator  desired  to  have  constructed. 
They  did  not,  in  so  many  words,  decline  the  gift^  and  that 
is  about  all  that  can  be  said  for  the  answer.  It  may  be  that 
they  had  the  conviction  that  a  structure  of  wood  or  brick 
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could  not  be  substituted  for  the  one  provided  in  the  will — one 
of  stone — and  only  made  that  as  a  suggestion  in  the  answer 
that  the  Court  might  decide  upon  the  rights  and  duties  of 
all  concerned. 

It  seems  clear  to  us  that  the  leading  and  primary  intent 
of  the  testator  was  to  build  such  a  church  and  school-house 
combined  as  would  furnish  a  convenient  place  of  worship 
for  the  congregation  of  Marvin  Church  and  a  convenient 
school  for  the  neighborhood,  the  school  to  be  under  the  con- 
trol of  the  church,  and  to  have  the  family  cemetery  protected 
and  cared  for.  But  at  the  same  time  the  material  of  the 
building  was  intended  by  him  to  be  hewn  stone,  and  the 
manner  in  which  the  stone  was  to  be  worked,  so  particularly 
set  out  in  the  will,  goes  to  show  that  no  other  character  of 
building  was  in  his  mind ;  and  we  can  not  substitute  therefor 
brick  or  wood.  But  the  exact  size  and  dimensions  of  the 
building  were  not  absolutely  determined  by  the  testator.  He 
said  it  must  be  "plain  and  substantial,  and  of  convenient 
size,  as  the  condition  of  the  general  fund  in  the  hands  of 
my  executors  may  justify,"  to  be  *^about  sixty  feet  long  by 
forty  feet  wide,  two  stories  high,"  etc.  Neither  did  the  tes- 
tator intend  that  the  cost  of  the  building  should  be  limited  to 
$2,000.  He  said  it  was  to  cost  about  $2,000,  but  in  the 
opening  words  of  the  bequest  he  declared  that  the  general 
fund  was  to  be  applied  to  the  building  of  the  church  and 
school. 

We  think,  therefore,  that  the  whole  of  the  general  fund 
can  be  applied  to  the  erection  of  a  building  of  hewn  stone, 
although  the  building  may  not  be  as  large  as  sixty  feet  long 
by  forty  feet  wide,  provided  such  a  building,  when  com- 
pleted, would  be  of  convenient  size — that  is,  large  enough  to 
furnish  sufficiency  of  room  for  the  usual  congregation  of  Mar- 
vin Church  to  worship  in,  and  for  such  school  purposes  as  the 
church  government  may  adopt.  There  was  no  finding  of 
128 16 
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anv  such  fact  bv  the  Court  below,  nor  was  such  a  fact  ad- 
mitted  by  the  parties.  If  there  had  been,  our  judgment  in 
this  case  would  have  been  as  above  intimated. 

As  the  testator's  intention  is  a  laudable  one^  and  private 
pfts  for  religious  and  educational  purposes  are  to  be  en- 
couraged bv  the  Courts  in  all  cases  where  it  is  possible,  we 
.will  remand  this  case  to  the  end  that  it  mav  be  determined, 
either  by  the  verdict  of  the  jury  or  the  findings  of  fact  bv 
the  Court  by  the  consent  of  the  parties,  whether  a  churdi 
and  school  building  can  be  constructed  of  hewn  stone  of 
sufficient  size  and  dimensions  and  suitable  as  to  finish,  for 
the  purposes  of  church  worship  and  church  school,  with  the 
amount  of  the  general  fund. 

The  defendants,  the  church  trustees,  should  pay  the  costs 
of  this  appeal. 

Remanded. 

Douglas,  J.,  dissenting.  I  can  not  assent  to  the  judg- 
ment of  the  Court  that  the  church  trustees  should  pay  the 
costs  of  this  appeal.  In  fact,  they  are  about  the  last  persons 
that  should  pay  it.  They  were  not  the  original  actors. 
They  have  not  brought  any  suit  for  the  money  in  controversy, 
but  were  apparently  made  parties  to  an  action  originally 
brought  by  the  heirs-at-law  and  next  of  kin  against  the 
executrix.  The  opinion  of  the  Court  intimates  that  these 
trustees  do  not  want  the  money — "That  they  did  not  in  so 
many  words  decline  the  gift,  and  that  is  about  all  that  can 
be  said  for  the  answer."  Suppose  they  had  declined  the 
gift,  could  we  make  them  accept  it?  or  impose  any  penally 
for  their  refusing  to  do  so?  The  defendants  appealed,  liut 
whether  these  trustees  or  the  executrix  were  the  active  appel- 
lants, I  do  not  know.  The  result  of  the  appeal  is  the  remand- 
ing of  the  case  to  see  if  in  some  way  the  money  can  not  be 
given  to  the  trustees  on  such  terms  as  will  carry  out  the  in- 
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tention  of  the  testator.  To  this  extent  their  appeal,  if  it  is 
their  appeal,  has  been  successful.  Then  whv  should  they  pay 
the  costs  ?  The  action  has  arisen  over  the  impossibility  of 
strictly  carrying  out  the  wishes  of  the  testator,  who  stipu- 
lated for  more  than  his  money's  worth.  I  think  under  all 
the  circumstances  that  the  costs  should  be  paid  out  of  the 
fund. 


WOODCOCK  V.  BOSTIC. 
(Filed  May  14,  1901.) 

1.  PLEADING — Answer. 

An  allegation  in  answer  that  defendant  has  no  knowledge  of 
facts  alleged  in  a  certain  paragraph  of  the  complaint  is  not 
Bulficient  to  put  such  facts  in  issue. 

2.  PLEADING— An«ii?er. 

An  allegation  in  an  answer  that  the  defendant  has  no  informa- 
tion of  facts  alleged  in  a  certain  paragraph  of  the  complaint, 
and  that  he  demands  proof  thereof,  is  not  sufficient  to  put 
such  facts  in  issue. 

3.  AMENDMENT — Pleading — Demurrer — Discretion — Practice. 

It  is  solely  within  the  discretion  of  the  trial  judge  to  allow  an 
amendment  to  a  complaint  after  a  demurrer  thereto  has 
been  sustained,  or  to  dismiss  the  action. 

4.  EVIDENCE — Parol  Evidence — Contract — Written  Contract. 

Where  the  purchaser  of  mortgaged  property  entered  into  a  writ- 
ten contract  to  indemnify  the  mortagor  and  the  mortgagee 
against  loss,  the  mortgagee  haying  assigned  the  notes  and 
mortgages  for  value,  evidence  of  a  subsequent  parol  condi- 
tion to  the  contract  of  indemnity  between  the  puiishaser  and 
one  of  the  parties  indemnified  is  inadmissible. 
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5.  LIMITATIONS  OP  ACTIONS— Amendment— Demurrer. 

When  a  demurrer  to  a  complaint  Is  sustained  but  a  motion  to 
dismiss  is  refused  and  an  amended  answer  allowed  to  be 
filed — ^the  amendment  not  stating  a  new  cause  of  action- 
it  is  a  continuation  of  the  same  action  and  the  statute  of 
limitation  ceased  to  run  at  the  beginning  of  the  original 
action  and  not  at  the  filing  of  the  amendment. 

6.  LIMITATIONS  OF  ACTIONS— Time  of  Commencing  Actiom— Re- 

versal of  Judgment — Nonsuit — The  Code,  Section  166. 

The  Code,  Section  166,  authorizes  the  commencement  of  a  new 
action  or  the  same  cause  of  action  within  one  year  after 
reversal  of  Judgment  on  appeal,  though  the  first  complaint 
was  insufficient  to  state  a  cause  of  action. 

Action  by  Julia  E.  Woodcock  against  J.  B.  Bostic,  B.  D. 
Suttle  and  J.  M.  Ray,  heard  by  Judge'  0.  H.  Allen,  at  No- 
vember Term,  1900,  of  the  Superior  Court  of  Buncombe 
County.  From  a  judgment  for  the  plaintiff,  the  defendant 
J.  M.  Ray  appealed. 

A.  S.  Barnard,  for  the  plaintiff. 
J.  W.  Summers,  for  the  defendant. 

FuRCHEs,  C.  J.  This  case  was  here  at  February  Term, 
1896,  and  is  reported  in  118  K  C,  822,  where  a  very  full 
statement  of  the  facts  may  be  seen.  We  therefore  think  it 
sufficient  in  this  appeal  to  say  that  on  the  second  day  of 
August,  1890,  D.  D.  Suttle  made  and  executed  his  note  to 
J.  B.  Bostic  for  $5,600,  which  note  was  secured  by  a  deed  of 
trust  on  real  estate;  that  before  this  note  became  due  tie 
defendant  Bostic,  for  value  received,  endorsed  it  to  the  plain- 
tiff, Julia  E.  Woodcock;  that  subsequent  to  this  assignment 
to  the  plaintiff,  the  defendant  James  M.  Ray  purchased  the 
land  mortgaged  as  security  for  the  $5,500  note  so  endorsed 
to  plaintiff ;  and  the  defendant  Ray,  in  consideration  of  the 
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premises  and  ten  dollars,  entered  into  a  written  contract  and 
agreement  with  Bostic  and  Suttle  to  assume  and  pay  the 
$5,500  note  then  due  to  Mrs.  Woodcock. 

The  lands  named  in  the  mortgage  or  deed  of  trust  have 
been  sold,  and  the  proceeds  applied  subject  to  costs  and 
expenses.  But  a  large  amount  of  said  debt  is  still  due  the 
plaintiff,  and  Bostic  and  Suttle  are  insolvent ;  and  the  plain- 
tiff is  trying  to  collect  the  balance  due  her  on  said  note  out  of 
tlie  defendant  Ray  on  his  written  assumption  given  to  Bostic 
and  Suttle,  in  which  he  agreed  to  pay  the  debt  and  hold  them 
harmless. 

The  action,  as  originally  brought,  was  an  action  at  law  to 
enforce  payment  out  of  the  contract  of  Ray  with  Bostic  and 
Suttle,  in  which  he  agreed  to  pay  the  debt  and  hold  them 
harmless.  The  Court  held  that  the  plaintiff  could  not  do 
so  in  that  action,  as  then  constituted.  But  in  discussing  the 
ease,  the  Court  suggested  that  she  might  have  this  right  by 
way  of  subrogation  in  an  equitable  action. 

When  the  action  was  brought,  the  defendant  Ray  demurred 
upon  the  ground  that  plaintiff  had  not  cited  a  cause  of  action 
against  defendant  Ray,  as  she  had  failed  to  connect  herself 
with  the  written  assumption ;  that  he  was  under  no  contract 
with  her,  but  his  contract  was  with  Bostic  and  Suttle  to  hold 
them  harmless.  The  Court  below  overruled  this  demurrer, 
and  defendant  appealed,  and  this  Court  overruled  the  judg- 
ment of  the  Court  below  and  sustained  the  demurrer. 

Upon  the  opinion  and  judgment  of  this  Court  being  cer- 
tified to  the  Superior  Court  of  Buncombe  County,  the  plain- 
tiff took  judgment  by  default  against  Bostic  and  Suttle. 
The  case  seems  to  have  remained  on  the  docket  until  August 
Term,  1898,  when  the  defendant  "moved  to  dismiss  the  case, 
and  the  plaintiff  asked  leave  to  file  an  amended  complaint.'^ 
The  defendant's  motion  was  refused,  and  the  plaintiff's  mo- 
tion allowed. 

Whereupon,  the  plaintiff  filed  an  amended  complaint  set- 
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ting  up  her  equities,  and  asked  to  be  subrogated  to  the  rights 
of  Bostic  and  Suttle,  and  the  defendant  answered.  The  de- 
fendant excepted  to  the  refusal  of  the  Court  to  dismiss  the 
action  and  to  the  order  of  the  Court  allowing  plaintiff  to 
amend  her  complaint. 

The  defendant  in  his  answer  contends  that  the  matter  in- 
volved is  res  judicata,  and  that  the  contract  of  defendant  Ray 
with  defendants  Bostic  and  Suttle  did  not  contain  the  entire 
contract. 

Defendant  also  alleges  that  it  was  agreed  between  him 
and  Bostic  before  the  contract  was  signed,  that  Bostic  was  to 
pay  him  $2,300  before  he  paid  the  plaintiff ;  that  this  agree- 
ment was  left  out  by  inadvertence,  and  tiiat  the  plaintiff 
knew  of  this  and  acquiesced  in  it. 

The  defendant  also  (as  it  would  seem)  attempts  to  deny 
paragraph  2,  under  The  Code.  But  he  only  alleges  that  'Tie 
has  no  knowledge  of  the  facts''  allied  in  thii  paragraph. 
And  he  says  that  ^Tie  has  no  information"  in  r^ard  to  the 
truth  of  the  allegation  of  paragraph  7  of  the  amended  com- 
plaint, and  demands  proof  of  the  same.  He  also  pleads  the 
Statute  of  Limitations. 

The  general  rule  is  to  dismiss  the  action  upon  the  demurrer 
being  sustained.  But  this  is  not  always  done.  It  seems  to 
be  a  matter  within  the  discretion  of  the  Court  It  may 
retain  the  case  and  allow  the  plaintiff  to  amend  the  com- 
plaint upon  payment  of  all  the  costs.  This  puts  the  parties 
upon  the  same  footing  as  if  the  action  was  dismissed  and  a 
new  action  brought.  And  it  saves  delay  and  expense  in 
bringing  a  new  action.  Netherton  v.  Candler,  78  N.  C,  88 ; 
Procter  v.  Ins.  Co.,  124  N.  C,  266.  In  this  case  the  Court 
required  the  plaintiff  to  pay  all  the  costs,  and  the  cases  just 
cited  are  authority  for  allowing  the  amendment. 

We  do  not  think  paragraph  2  is  answered,  nor  paragraph 
7.  Indeed,  there  does  not  seem  to  be  a  seventh  paragraph 
in  the  complaint. 
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As  the  plaintiff  seeks  to  be  subrogated  to  the  rights  of  Bos- 
tic and  Suttle,  she  would  be  entitled  to  no  rights  that  they 
would  not  be  entitled  to.  This  presents  the  question  as  to 
whether  the  defendant  Kay  could  enforce  the  alleged  parol 
part  of  the  contract  of  indemnity.  And  we  are  of  the  opin- 
ion that  he  could  not  The  allied  part  of  the  contract,  not 
reduced  to  writing,  was  made  before  the  written  contract 
was  entered  into,  and,  if  made,  was  a  part  of  the  contract  of 
indemnity.  This  being  so,  it  can  not  be  enforced.  It  can 
not  be  added  to  and  made  a  part  of  the  written  contract. 
Quinn  v.  Sexton,  126  N.  C,  447.  And  a  further  reason 
why  he  could  not  insist  upon  the  alleged  parol  contract,  is  that 
tie  written  contract  is  to  indemnify  and  hold  harmless  Bostic 
and  Suttle,  when  this  alleged  parol  contract  is  only  claimed 
to  have  been  made  with  Bostic. 

As  a  general  rule,  the  plea  of  the  Statute  of  Limitations 
is  one  of  fact  and  law,  and  must  be  submitted  to  the  jury — 
the  burden  being  on  the  plaintiff.  But  in  this  case  it  is  not 
contended  but  what  the  action  was  brought  in  time.  This 
takes  the  case  out  of  the  general  rule.  But  the  defendant  says 
that  more  than  three  years  had  elapsed  from  the  time  the 
note  fell  due  and  the  filing  of  the  amended  complaint,  and 
more  than  one  year  from  tihe  time  the  opinion  of  the  Supreme 
Court  was  certified  to  the  Superior  Court  before  the  amended 
complaint  was  filed.  But  it  seems  that  the  case  was  contin- 
ued on  the  docket,  and  a  case  in  court,  until  August,  1898, 
when  the  defendant  moved  to  dismiss  the  same,  and  the  plain- 
tiff then  moved  for  leave  to  file  an  amended  complaint,  which 
was  allowed,  and  as  a  matter  of  fact  the  case  never  was  dis- 
missed. It  would  then  seem  that  it  was  simply  a  question 
of  whether  the  Court  had  the  right  to  allow  the  amendment, 
and  we  think  it  did,  but  have  discussed  that  question  above. 

But  defendant  says  there  is  another  question  involved :  That 
if  plaintiff  was  allowed  to  amend  her  complaint,  she  was  not 
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allowed  to  allege  a  new  cause  of  action;  and  if  she  did,  the 
original  action  was  no  protection  to  her  as  against  the  Statute 
of  Limitations.  We  agree  with  the  defendant's  law,  but  do 
not  think  it  applies  to  this  case.  The  defendant,  in  order  to 
apply  Uiis  law  to  his  case,  alleges  that  the  original  complaint 
was  a  good  statement  of  a  bad  cause  of  action,  while  it  seems 
to  us  to  have  been  a  bad  statement  of  a  good  cause  of  action. 
And  he  says  that,  as  the  Court  held  that  plaintiff  could  not 
recover  on  the  first  complaint,  the  statute,  section  166  of 
The  Code,  does  not  apply. 

It  would  seem  that  if  this  construction  be  put  on  section 
166,  it  would  be  of  very  little  value.  For,  as  a  general  thing, 
if  the  party  could  recover  in  the  action  as  constituted,  there 
would  be  no  reason  for  taking  a  nonsuit,  nor  grounds  for 
dismissing  the  action.  But  this  very  question  has  been  de- 
cided against  defendant's  contention.  Webb  v.  Hicks,  125 
X.  C,  201 ;  Straus  v,  Beardsley,  96  N.  C,  59 ;  Wharton  v. 
Commissioners,  82  N.  C,  11. 

The  best  we  can  do  for  the  defendant  is  to  treat  the  case  as 
if  it  had  been  dismissed  upon  defendant's  motion  iu  August, 
1898;  and  we  find  that  the  plaintiff  obtained  leave  to  file 
the  amended  complaint  at  the  same  term  of  Court,  and  filed 
the  amended  complaint  soon  thereafter. 

We  do  not  think  Mizzell  v,  Ruffin,  118  N.  C,  69,  Hester  v. 
Miller,  107  N.  C,  724,  nor  any  other  case  the  defendant 
cited,  conflict  with  the  views  we  have  taken  and  the  cases 
we  have  cited. 

In  cases  where  new  and  independent  causes  of  action  are 
brc  ught  in,  the  rule  is  as  contended  by  def  enaant  But  such 
cases  are  not  like  this,  w^here  no  new  cause  of  action  has  been 
brought  in,  but  only  a  restatement  of  the  same  cause  of  action 
that  was  set  up  in  the  original  complaint. 

As  we  see  no  error,  the  judgment  will  be 

Affirmed. 
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SCHOOL  DIRECTORS  v.  CITY  OF  ASHEVILLB. 

(Filed  May  14,  1901.) 

1.  FINES   AND    PENALTIES— Pit&Zic    8chool8^The    Constitution, 

Art.  9,  Sec.  5— The  Code,  Sec.  S820. 

Fines  and  penalties  collected  by  municipal  officers  for  violation 
of  ordinances  belong  to  the  common  school  fund  of  the 
county. 

2.  LIMITATIONS  OF  ACTIONS— Fine*  and  PenaZ«e«—Ptt&Kcfifc^ooZ« 

— The  Code,  Sec.  155,  Suhsec.  1. 

An  action  by  a  county  board  of  school  directors  for  fines  and  pen- 
alties collected  by  a  city  is  barred  within  three  years. 

Action  by  the  County  Board  of  School  Directors  of  Bun- 
combe County  against  the  City  of  Asheville,  heard  on  de- 
murrer by  Judge  0.  H.  Allen,  at  K^ovember  Term,  1900,  of 
the  Superior  Court  of  Buncombe  County.  From  a  judgment 
overruling  the  demurrer,  the  defendant  appealed. 

Locke  Craig,  and  J.  D.  Murphy,  for  the  plaintiff. 
Bourne  &  Parker,  for  the  defendant. 

Montgomery,  J.  The  demurrer  to  the  plaintiff's  fourth 
cause  of  action  raises,  again,  the  question  whether  Article 
IX,  section  5,  of  the  Constitution  applies  to  and  embraces 
all  and  the  whole  of  fines  which  may  be  or  have  been  collected 
by  town  or  city  authorities  for  violations  of  municipal  ordi- 
nances in  prosecutions  for  criminal  offences  under  section 
3820  of  The  Code,  or,  to  particularize,  does  the  whole  of  the 
fines  which  have  been  coUectod  by  the  City  of  Asheville  by  its 
municipal  officers  in  prosecutions  in  the  nature  of  criminal 
offenses  under  section  3820  of  The  Code  for  violation  of  the 
city  ordinances  belong  to  the  city  or  to  the  County  Board  of 
School  Directors  for  Buncombe  Countv  ? 
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The  argument  on  the  part  of  the  counsel  of  defendant^  in 
its  resistance  to  the  plaintiff's  claim^  is  that  the  same  rule  of 
construction  must  be  employed  as  to  the  manner  in  which, 
and  the  purposes  to  which,  fines  are  to  be  applied  under  Ar- 
ticle IX,  section  5,  of  the  Constitution,  as  is  used  in  connec- 
tion with  the  words  "penalties''  and  "forfeitures"  in  the  same 
article  and  section,  for  that  the  formation  and  grammatical 
construction  of  the  sentence — "also  the  clear  proceeds  of  all 
penalties  and  forfeitures  and  of  all  fines  collected  in  the  sev- 
eral counties  for  any  breach  of  the  penal  or  military  laws  of 
the  State  *  *  *  shall  belong  to  and  remain  in  the  several 
counties,  and  shall  be  faithfully  appropriated  for  establishing 
and  maintaining  free  public  schools  in  the  several  counties 
of  this  State" — ^preclude  a  different  rule  to  be  employed  in 
the  treatment  of  fines  from  that  used  in  reference  to  penalties 
and  forfeitures ;  that  the  true  meaning  of  the  words  "clear 
proceeds"  is  such  of  the  fines,  penalties  and  forfeitures  as 
have  not  been  appropriated  by  act  of  the  Legislature  to  other 
purposes ;  that  the  expression  of  opinion  by  Justice  Mebri- 
MON  in  his  dissenting  opinion  in  Hodge  v.  Railroad,  108 
N.  C,  24,  where  he  wrote,  "Also  the  clear  proceeds  of  all 
penalties  and  forfeitures  of  the  clause  in  question  refer  to 
and  embrace  only  such  as  by  some  statute  are  given  to  the 
county  or  the  county  school  fund,"  applies  to  fines  imposed  in 
criminal  actions  as  well  as  to  penalties  and  forfeitures  en- 
forced by  civil  actions  ex  contractu;  and  that  as  the  General 
Assembly  has  conferred  upon  the  city  of  Asheville  the  power 
to  appropriate  fines  and  penalties  to  municipal  purposes, 
there  is  no  such  thing  as  "clear  proceeds"  of  such  fines  to 
which  the  plaintiff  could  be  entitled. 

We  are  not  disposed  to  question  the  correctness  of  the  posi- 
tion as  to  forfeitures  and  penalties  as  it  is  expressed  in  the 
dissenting  opinion  referred  to.  That  view,  not  in  the  same 
words  it  may  be,  had  been  adopted  by  this  Court  in  numerous 
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cases  before  that  of  Hodge  v.  Railroad,  supra,  was  decided, 
and  in  numerous  cases  since.  But  the  Court,  in  the  case  of 
Board  of  Education  of  Vance  County  v.  The  Town  of  Hen- 
derson, 126  N.  C,  689,  after  an  advisari,  pointed  out  the 
difference  between  forfeitures  and  penalties  and  fines.  And 
if  there  be,  as  the  defendant  argues,  inconsistencies  in  the 
opinion  of  the  Court,  and  a  lack  of  unanimity  among  its 
members,  as  to  whether  the  General  Assembly  can  give  the 
whole  or  a  part  of  a  penalty  or  a  forfeiture  to  an  informer, 
or  to  one  aggrieved,  there  is  nowhere  anything  said  in  any  of 
the  cases  in  conflict  with  what  is  said  in  Board  of  Education 
V.  Henderson,  supra,  as  to  the  distinction  between  penalties 
and  forfeitures  and  fines. 

It  is  unnecessary  to  add  anything  further  on  the  subject 
of  this  distinction  than  was  said  in  that  case.  What  was 
said  there  was  the  deliberate  opinion  of  the  Court  on  an 
important  constitutional  question,  and  it  will  not  be  disturbed 
by  us.  As  to  the  proper  application  of  fines,  we  there  said : 
*^t  must,  therefore,  follow  that  all  the  fines  the  defendant 
has  collected  upon  prosecutions  for  violations  of  the  criminal 
law  of  the  State,  whether  for  violation  of  its  ordinances,  made 
criminal  by  section  3820  of  The  Code,  or  by  other  criminal 
statutes,  such  fines  belong  to  the  common  school  fund  of  the 
county.  It  is  thus  appropriated  by  the  Constitution,  and  it 
can  not  be  diverted  or  withheld  from  this  fund  without  vio- 
lating the  Constitution.  And  that  applies  as  well  to  fines 
enforced  and  collected  by  the  proper  oflScers  of  the  city  or 
town  as  well  as  those  collected  through  the  action  of  a  Justice 
of  the  Peace  in  prosecutions  for  violations  of  town  ordinances, 
made  misdemeanors  by  section  3820  of  The  Code;  and  it  ap- 
plies also  to  "penalties,"  the  collection  of  which  is  enforce- 
able by  proceedings  before  a  Justice  of  the  Peace  or  muni- 
cipal officers  empowered  by  law  to  enforce  the  collection  of 
such  penalty  in  a  criminal  action  under  section  3820  of  The 
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Code,  for,  in  such  cases,  though  the  word  "penalty^'  is  used, 
it  is  really  a  "fine." 

It  may  be  well  to  state  for  the  guidance  of  the  parties  in 
the  trial  to  come  that  as  the  Statute  of  Limitations  has  been 
pleaded  in  bar  of  the  plaintiff's  first  three  causes  of  action,  a 
recovery  can  be  had  for  no  greater  amount  than  may  be  found 
due  to  the  plaintiff  for  the  three  years^  next  preceding  the 
commencement  of  the  action. 

The  action  is  in  the  nature  of  one  for  money  had  and  re- 
ceived, with  none  of  the  incidents  of  a  fiduciary  or  trust  rela- 
tion, and  section  165,  subsection  1,  of  The  Code  applies. 

It  is  to  be  presumed  that  the  defendant  in  answering  will 
set  up  against  the  fourth  cause  of  action  the  Statute  of  Limi- 
tations, and,  if  so,  the  same  statute  will  apply. 

No  error. 


COFFIN  V.  SMITH. 
(Filed  May  14,  1901.) 

1.  ASSIGNMENT — Married  Women — Husband  and  Wife — Separate 

Property — Negotiable  Instruments — T?ie  Constitution,  Art,  10, 
Sec.  6. 

The  delivery  of  a  note  to  the  endorsee  after  it  has  been  endorsed 
in  blank  by  the  wife,  the  owner  and  the  husband,  is  a  suffi- 
cient conveyance. 

2.  EVIDENCE — Parol — Endorsement — Negotiable  Instruments. 

The  endorsement  of  a  note  may  be  explained  as  between  the  im- 
mediate parties. 

Action  by  Ann  M.  and  E.  F.  Coffin  against  O.  H.  Smith 
and  H.  W.  Blanchard,  trading  as  Smith  &  Blanchard,  heard 
by  Judge  0.  H.  Allen,  at  Fall  Term,  1900,  of  Superior  Court 
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of  Swain  County.     From  a  judgment  on  report  of  referee  in 
favor  of  defendants,  the  plaintiffs  appealed. 

Shepherd  <&  Shepherd,  for  the  plaintiffs. 
Jones  &  Jones,  for  the  defendants. 

Montgomery,  J.  Ann  M.  Coffin,  the  wife  of  E.  G.  Cof- 
fin, was,  in  1891,  the  owner  of  six  promissory  notes,  five  of 
which  were  in  the  sum  of  $500  and  one  in  the  sum  of  $250, 
executed  by  W.  W.  Clark  to  Ann  M.  Coffin,  and  secured  by 
a  mortgage  upon  real  estate.  E.  G.  Coffin,  the  husband,  was 
at  that  time  indebted  to  Smith  &  Blanchard  in  a  large  amount. 
Mrs.  Coffin  executed  a  certain  paper-writing  (her  husband  not 
joining  in  it)  to  Smith  &  Blanchard  in  which  she  assigned  or 
transferred  the  notes  to  secure  the  debt  which  her  husband 
owed  to  them,  and  the  notes  were  delivered  under  the  transfer. 
A  part  of  the  assignment  and  transfer  of  the  notes  was  in  the 
following  language:  "This  assignment  is  made  as  collateral 
security  only  to  secure  said  indebtedness,  and  whatever  bal- 
ance may  be  due  from  E.  G.  Coffin  to  Smith  &  Blanchard 
on  the  final  day  of  settlement  of  his  account  with  them,  and 
when  said  balance  is  paid,  to  be  returned  to  her."  The  hus- 
band, together  with  his  wife,  wrote  his  name  on  the  back  of 
these  notes.  Afterwards  Mrs.  CoflBn  claimed  that  she  exe- 
cuted the  assignment  of  the  notes  through  the  fraud  and  intim- 
idation of  Blanchard,  and  the  husband  alleged  that  his  en- 
dorsement of  the  notes  was  a  qualified  endorsement,  that  is, 
one  made  to  secure  only  $500,  which  Smith  &  Blanchard  ad- 
vanced to  him  at  the  time  of  the  endorsement. 

Coffin  and  his  wife  brought  an  action  against  Smith  & 
Blanchard  for  the  recovery  and  possession  of  the  notes,  and 
Smith  &  Blanchard  brought  an  action  to  have  the  mortgage 
foreclosed,  and  also  to  have  a  certain  deed  which  had  been 
executed  by  Mrs.  CoflBn  to  one  Baker  for  the  land  described 
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in  the  mortgage,  and  which  had  been  sold  by  Mrs.  C5offin 
under  the  mortgage  from  Clark  to  her,  set  aside  and  can- 
celled. The  two  suits  were  consolidated  at  the  Fall  Term, 
1894,  of  the  Superior  Court  of  Swain  County,  and  an  order 
of  reference  made  to  have  an  account  stated  between  the  pai^ 
ties,  the  referee  "to  pass  upon  all  issues  of  law  and  fact 
arising  in  the  pleadings  in  said  action,  and  to  report  his  find- 
ings of  fact  and  conclusions  of  law  to  the  Court" 

The  testimony  before  the  referee,  upon  the  questions  of 
the  nature  of  the  assignment  by  Mrs.  CoflSn  and  of  her  and 
her  husband's  endorsement  of  the  notes,  was  conflicting  and 
contradictory.  He  found  as  a  fact  that  E.  G.  CoflSn  endorsed 
the  bonds,  together  with  his  wife,  the  day  after  the  wife  had 
executed  the  assignment  of  the  bonds,  and  that  the  object  was 
to  secure  the  full  amount  of  his  indebtedness  to  Smith  & 
Blanchard ;  that  the  wife  executed  the  assignment  of  the  note 
for  the  same  purpose,  and  that  no  fraud  or  intimidation  was 
used  to  procure  the  assignment.  And  as  a  conclusion  of  law, 
he  held  that  the  execution  of  the  assignment  by  Mrs.  Coffin, 
the  endorsement  of  the  notes  by  both  husband  and  wife,  and 
the  delivery  of  the  notes  to  Smith  &  Blanchard,  amounted  to 
an  executed  contract  and  passed  the  title  to  the  notes  to 
Smith  &  Blanchard  as  a  security  to  the  debt  due  to  them  by 
E.  G.  Coffin,  and  that  the  property  described  in  the  mortgage 
should  be  sold  and  the  proceeds  applied  to  the  payment  of 
E.  G.  CoflBn's  debt  to  Smith  &  Blanchard. 

As  we  have  said,  the  evidence  was  conflicting,  but  there 
was  evidence  to  sustain  the  findings  of  fact,  and  those  find- 
ings, with  some  immaterial  exceptions,  were  sustained  by  his 
Honor,  as  also  were  his  conclusions  of  law,  and  a  judgme9t 
was  rendered  upon  the  report  of  the  referee. 

We  see  no  error  in  the  judgment.  If  the  written  assign- 
ment of  the  notes  by  Mrs.  Coffin — ^the  husband  not  having 
executed  the  same — ^be  eliminated  from  the  transaction,  we 
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are  yet  of  tbe  opinion  that  the  endorsement  of  the  notes  by 
both  the  husband  and  wife,  and  the  delivery  of  them  to  the 
creditor,  constituted  such  a  conveyance  of  the  notes  by  her 
as  is  required  by  section  6,  Article  X,  of  the  Constitution. 
N^o  formal  conveyance  is  necessary  under  that  requirement 
of  the  Constitution  in  the  transfer  of  a  note  or  bond.  The 
dehvery  of  the  note  or  bond  to  the  endorsee  after  it  has  been 
endorsed  in  blank  by  the  wife,  the  owner,  and  the  husband, 
is  a  sufScient  conveyance  of  th©  note  or  bond  to  satisfy  the 
constitutional  requirement. 

The  presumption  is,  nothing  else  appearing,  that  the  en- 
dorsement in  blank  of  a  note  by  the  payee  constitutes  a  trans- 
fer of  the  note  to  the  endorsee.  But  the  endorsement  is  sub- 
ject to  explanation  between  the  immediate  parties,  and  in  the 
case  before  us  it  was  found  by  the  referee  upon  evidence  that 
the  endorsement  was  one  qualified  in  its  nature  and  made 
for  the  purpose  of  securing  the  debt  due  by  the  husband  to 
Smith  &  Blanchard.     Davis  v.  Morgan,  64  N.  C,  670. 

No  error. 
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SAIN  V.  BAKER. 
(Filed  May  14, 1901.) 

1.  WILLS— Limitation*— "Heir*"— "OWWrcn." 

Where  a  testator  devlBes  land  to  his  son  with  a  limitation  over 
to  his  daughters,  provided  the  son  dies  without  heirs,  the 
word  "heirs"  is  construed  to  mean  "children." 

2.  WILLS— Limitation— TTie  Code,  Sec.  1327. 

A  devise  of  land  to  a  son  with  a  limitation  over  to  three  daugh- 
ters, provided  the  son  dies  before  his  wife  and  without  heirs, 
is  good,  though  the  devisor  dies  before  the  son. 

3.  WILLS— Li/e  Estate. 

When  a  testator  devises  land  to  his  son  with  a  limitation  over  to 
his  daughters,  provided  the  son  dies  without  heirs,  the  son 
dying  without  children,  can  not  by  will  give  his  wife  a  life 
estate  with  the  remainder  to  a  third  party. 

4.  WILLS — Residuary  Legatee — Personal  Property. 

A  person  made  residuary  legatee  as  to  all  personal  property, 
does  not  take  land  which  the  testator  fails  to  devise. 

Action  by  S.  A.  Sain,  D.  L.  Porter,  W.  A.  Porter,  J.  D. 
Porter,  Mary  C.  Walsh,  J.  L.  Walsh,  J.  M.  Benson,  S.  J. 
Benson,  G.  W.  Law,  M.  A.  Law,  Israel  Mosteller  and  wife 
Barbara,  Barbara  Beam  and  Mary  A.  Sain  against  M.  J. 
Baker  and  Dora  S.  Baker,  his  wife,  heard  by  Judge  E.  W. 
Timherlake  and  a  jury,  at  December  (Special)  Term,  1900, 
of  Lincoln  County  Superior  Court.  From  a  judgment  for 
the  plaintiflFs,  the  defendants  appealed. 

D.  W,  Rohinson,  for  the  plaintiffs. 

A.  L.  Quickel,  Osborne,  Maxwell  &  Keerans,  and  Jones  & 
Tillett,  for  the  defendants. 
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Clark,  J.  The  first  exception  (that  the  Court  refused  to 
permit  a  witness  to  be  asked  on  cross-examination  whether 
J.  W.  Leonhardt  died  intestate  or  left  a  will)  became  imma- 
terial and  need  not  be  considered,  for  the  defendants  after- 
wards introduced  the  said  will.  The  defendants  could  not 
have  introduced  the  will  on  cross-examination  in  evidence. 
Olive  V.  Olive,  95  N.  C,  485.  The  second  exception  was 
abandoned. 

Daniel  Leonhardt  died  in  1860,  and  by  his  will,  bearing 
date  the  same  year,  he  devised  the  first  three  tracts  mentioned 
in  the  complaint  to  his  son,  J.  Wesley  Leonhardt  It  was 
admitted  in  open  Court,  and  also  in  the  pleadings,  that  Dan- 
iel Leonhardt  at  the  time  of  his  death  had  title  to  the  same, 
and  that  the  plaintiffs  are  the  sole  heirs  of  Daniel  Leonhardt 
since  the  death  of  J.  Wesley  Leonhardt,  who  died  leaving  no 
children.  It  was  also  admitted  that  the  title  to  the  fourth 
and  fifth  tracts  was  in  J.  Wesley  Leonhardt  at  his  death,  and 
that  both  plaintiffs  and  defendants  claim  title  under  him. 

By  the  third  item  of  the  will  of  Daniel  Leonhardt,  he  de- 
vised the  first  three  tracts  to  his  son  Wesley  Leonhardt  afore- 
said. But  by  the  seventh  item  thereof  he  provides :  "My  will 
and  desire  is  that  all  the  lands  and  negro  boy  Samuel  that  I 
have  willed  to  my  son  Wesley,  provided  he  should  die  before 
his  present  wife  and  without  any  lawful  heir  or  heirs,  in  that 
case  the  lands  and  said  negro  boy  I  direct  to  be  sold  and  the 
proceeds  thereof  to  be  equally  divided  between  my  three 
daughters"  (naming  them).  The  plaintiffs  are  one  of  the 
three  sisters  and  the  children  of  the  other  two. 

It  was  imcontradicted  evidence  that  J.  Wesley  Leonhardt 
died  before  his  wife  (who  was  the  only  wife  he  ever  had), 
and  that  he  died  without  having  had  any  issue.  The  entire 
will  must  be  construed  together. 

Item  7  thereof,  taken  in  connection  with  item  3,  created  a 
128 17 
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contingent  executory  devise,  after  a  fee  conditional,  for  the 
benefit  of  plaintiffs,  should  Wesley  Leonhardt  die  without 
leaving  heir  or  heirs.  Komegay  r.  Morris,  122  X.  C,  199 ; 
Baird  i\  Winstead,  123  X.  C,  181;  Watson  v.  Smith,  110 
X.  C,  6;  Fortcscue  v.  Saitcrthwaite,  23  X.  C,  666. 

From  the  context  it  is  clear  that  the  words  "without  anv 

• 

lawful  heir  or  heirs"  in  Item  7  are  used  in  the  sense  of  dying 
"without  issue  or  children,"  otherwise  the  limitation  over  to 
Wesley's  sisters,  Daniel  Leonhardt's  daughters,  would  have 
bcfcp  in  vain.  Rollins  v.  Keel,  115  X.  C,  68.  Lhis  limita- 
tion over  is  not  void  for  remoteness,  and  took  effect  at  the 
death  of  the  devisee  Weslev  Leonhardt  without  issue,  bv  vir- 
tue  of  the  act  of  1827,  now  The  Code,  section  1327.  Buch- 
anan V,  Buchanan,  99  X.  C,  308.  The  defendants  strenu- 
ously contend  that  the  limitation  over  was  void  unless  Wesley 
had  died  without  issue  during  the  life  of  the  testator — ^rely- 
ing upon  cases  cited  by  counsel,  especially  Hilliard  v.  Kear- 
ney, 45  X.  C,  221 ;  Burton  v.  Conigland,  82  X.  Cj  99. 
This  would  have  been  correct  at  common  law  and  down  to  the 
enactment  of  the  statute  of  1827,  just  cited,  which  by  its 
terms  applies  only  to  wills  executed  since  15th  January, 
1828.     Weeks  v.  Weeks,  40  X.  C,  111. 

Prior  to  the  statute  of  1827,  when  there  was  a  devise  like 
this  to  one  in  fee,  with  a  limitation  over  upon  his  death  with- 
out issue,  or  without  heirs,  the  courts  held  that  this  meant 
a  dying  without  issue,  or  without  heirs,  during  the  lifetime 
of  the  testator.  This  was  a  strained  construction,  for  the 
will  speaks  as  of  the  time  of  the  testator's  death,  and  natur- 
ally would  contemplate  the  death  of  the  devisee,  without 
issue,  at  a  subsequent  date.  The  reason  given,  however,  was 
that  if  it  was  held  to  mean  a  dying  after  the  testator's  death, 
without  heirs,  or  without  issue,  that  would  be  by  common  law 
rules  any  future  failure  of  heirs,  and  the  devise  would  fail 
for  remoteness.     Hence  it  was  held  that  if  a  devisee  in  such 
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case  was  alive  at  the  testator's  death,  the  estate  became  inde- 
feasible and  the  limitation  over  was  void.  The  statute  put 
what  would  seem  to  us  a  common  sense  construction  on  these 
words  (which,  if  it  had  been  held,  would  have  avoided  either 
of  above  alternatives)  by  prescribing  that  these  words  of 
limitation  should  be  held  to  mean  a  dying  without  issue,  or 
without  heirs,  "living  at  the  time  of  devisee's  death"  (or  with- 
in ten  months  thereafter).     Code,  section  1327. 

In  Hilliard  v,  Kearney,  45  N.  C,  222,  the  will  construed 
was  executed  in  1775 ;  in  Oibson  v.  Gibson,  49  N.  C,  425, 
the  will  bore  date  1823;  in  Hollowell  v.  Komegay,  29  N. 
C,  261,  the  will  was  of  date  1786,  and  in  Brown  v.  Brown, 
25  X.  C,  134,  the  testator  died  in  1801.  In  this  last  case, 
while  applying  the  common  law  rule,  the  Court  refers  to 
the  stiitute  of  1827  and  recognizee  that  wills  executed  subse- 
quent thereto  must  be  construed  by  its  provisions.  In  both 
hurion  v.  Coniglund,  82  N.  C,  100,  and  Murchison  v. 
\Yhitted,  87  X.  C,  465,  the  will  was  dated  since  1827,  and  the 
opinion  is  evidently  inadvertent  in  laying  down  a  dictum 
recop:nizing  the  old  line  of  decisions,  but  what  was  said  on 
that  head  was  obiter  and  not  necessary  to  the  determination 
of  either  case.  Davis  v.  Parker,  69  N.  C,  271,  ignored  the 
statute  of  1827,  and  was  overruled  in  Buchanan  v,  Buchanan, 
supra,  in  which  the  purpose  of  the  statute  is  discussed  and 
clearly  enunciated,  and  as  it  is  also  in  Komegay  v.  Morris, 
supra,  and  any  other  construction  would  destroy  the  statute 
and  defeat  its  object. 

Therefore,  as  to  the  first  three  tracts  named  in  the  com- 
plaint, by  the  terms  of  Daniel  Leonhardt's  will  they  passed 
to  the  plaintiflFs  upon  the  death  of  J.  Wesley  Leonhardt  in 
1898  without  issue. 

In  the  second  clause  of  the  will  of  J.  Wesley  Leonhardt, 
he  attempted  to  give  the  three  tracts  above  referred  to,  which 
had  been  devised  to  him  by  his  father,  to  his  wife  for  life. 
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This  was  beyond  his  power  for  the  reasons  already  given ;  but 
as  the  wife  died  shortly  after  her  husband  and  there  is  no 
limitation  over  said  three  tracts,  pass,  in  any  view  of  the  case, 
to  his  heirs  at  law. 

In  the  third  clause  of  said  will,  J.  Wesley  Leonhardt  gave 
a  tract  of  133  acres  to  his  wife  for  life,  with  remainder  at 
her  death  to  the  defendant  Dora  S.  Baker,  but  there  is  no  de- 
vise of  the  testator's  two  other  tracts,  which  are  numbered 
fourth  and  fifth  in  the  complaint.  In  the  fourth  clause  of 
his  will  he  gives  all  his  "personal  effects  of  every  kind  and 
description"  to  his  wife  for  life,  and  at  her  death  "whatever 
is  remaining  of  my  personal  property  or  effects  to  Dora  S. 
Baker,^  wife  of  jSIichael  Baker,  her  heirs  and  assigns  forever." 
It  was  seriously  argued  to  us  that  the  rule  that  a  testator  is 
presumed  not  to  die  intestate  as  to  any  property,  carried  aU 
five  tracts  of  land  named  in  the  complaint  to  the  defendant 
Dora  S.  Baker.  But  by  the  very  terms  of  the  fourth  clause 
under  which  she  claims,  Dora  S.  Baker  was  residuary  l^atee 
of  the  personal  estate  only.  By  the  second  and  third  clauses 
only  was  the  realty  devised.  For  reasons  above  given,  the 
first  three  tracts  named  in  the  complaint  (and  referred  to  in 
the  second  clause  of  Wesley's  will)  passed  to  plaintiffs.  The 
fourth  and  fifth  tracts  named  in  the  complaint  are  not  de- 
vised ;  as  to  them,  Wesley  having  died  intestate,  they  likewise 
passed  to  plaintiffs,  and  his  Honor  correctly  instructed  the 
jury  if  they  believed  the  evidence  to  answer  the  first  issue 
"Yes." 

There  was  no  exception  upon  the  second  issue  as  to  the 
damages  for  detention. 

No  error. 
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(Filed  May  14,  1901.) 

PARTIES — Negligence — Death  by  Wrongful  Act — Parent  and  Child 
—The  Code,  Sees.  U98  and  1^99. 

A  father  can  not  maintain  an  action  in  his  Individual  capacity 
for  the  death  of  his  son  by  wrongful  act. 

Action  by  H.  C.  Killian  against  the  Southern  Railway 
Company,  heard  by  Judge  W.  B,  Council,  at  November 
Term,  1900,  of  Superior  Court  of  Catawba  County.  From 
a  judgment  of  nonsuit,  the  plaintiff  appealed. 

E.  B.  Cline,  and  T.  M.  Hufham,  for  the  plaintiff. 
George  F.  Bason,  for  the  defendant 

Clark,  J.  This  is  an  action  by  a  father  for  the  negligent 
killing  of  his  son.  Upon  the  evidence  the  plaintiff  was 
nonsuited  and  appealed,  but  in  this  Court  the  defendant 
interposed  a  preliminary  plea  ore  tenus  to  dismiss  the  action 
because  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  Rule  27  of  this  Court;  Manning 
t.  Railroad,  122  N.  C,  825. 

The  Code,  section  1498,  provides  that  whenever  "the  death 
of  a  person  is  caused  by  a  wrongful  act,  neglect  or  default 
of  another,"  an  action  therefor  may  be  brought  by  "the  execu- 
tor, administrator  or  collector  of  the  decedent."     Section 

1499  provides  that  "the  plaintiff  in  such  action  may  recover 
such  damages  as  are  a  fair  and  just  compensation  for  the 
pecuniary  injury  resulting  from  such  death,"  and  section 

1500  provides  for  the  application  and  distribution  of  such 
recovery. 

At  common  law  this  action  could  not  have  been  maintained. 
Baker  v.  Bolton,  1  Camp.,  493,  in  which  Lord  EUenborough 
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tersely  stated  the  doctrine  of  the  common  law  to  be:  "In  a 
civil  suit,  the  death  of  a  human  being  can  not  be  complained 
of  as  an  injury."  Where  the  injury  subsequently  resulted  in 
death  the  action  abated — actio  personalis  moritur  cum  per- 
sona. Hence,  though  many  courts  doubted  the  soundness  of 
the  reasoning  as  applied  to  this  class  of  cases,  it  was  uni* 
formly  held  in  England  and  this  country  that  the  right  of 
action  ceased  upon  the  death  of  the  injured  party.  8  Am. 
and  Eng.  Enc.  (2d  Ed.),  855,  and  a  page  of  authorities 
there  cited,  especially  Cory  v.  Railroad,  55  Mass.,  475,  48 
Am.  Dec,  616;  Eden  v.  Railroad,  53  Ky.,  204;  Hyatt  v. 
Adams,  16  Mich.,  180.  In  Insurance  Co.  v.  Brame,  95 
U.  S.,  at  page  756,  it  is  said :  "The  authorities  are  so  numer- 
ous and  so  uniform  to  the  proposition,  that  by  the  common 
law  no  civil  action  lies  for  an  injury  which  results  in  death, 
that  it  is  impossible  to  speak  of  it  as  a  proposition  open  to 
question.  It  has  been  decided  in  many  cases  in  the  English 
courts  and  in  many  of  the  State  courts,  and  no  deliberate, 
well-considered  decision  to  the  contrary  is  to  be  found." 

It  is  true  the  father  was  entitled  to  the  services  of  his  son, 
if  he  had  lived,  till  his  majority,  but  when  the  death  of  the 
son  ensued,  the  cause  of  action  abated.  It  is  said  in  Hyatt 
V,  Adams,  16  Mich.,  180,  upon  a  review  of  the  English  author- 
ities (Cooley,  J.,  concurring)  that  one  case,  and  only  one 
(Baker  v.  Bolton,  supra)  ^  held  that  at  conmion  law  the  father 
could  recover  after  the  death  of  the  child,  even  for  the  value 
of  his  services  from  the  time  of  the  injurv  to  the  date  of  the 
death,  but,  as  here,  the  death  was  instantaneous,  that  case  does 
not  apply. 

In  England  this  rule  of  the  common  law  was  changed  by 
Lord  Campbell's  Act,  9  and  10  Vict.,  which  gave  the  right 
of  action  for  injuries  sustained  by  neglect  or  wrongful  act  of 
another,  notwithstanding  the  death  of  the  person  injured. 
That  Act  began  by  expressly  reciting  that  at  common  law 
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an  action  could  not  be  maintained  in  such  cases.  This  Act 
has  been  copied,  with  many  variations,  in  the  States  of  the 
Union,  but  in  nearly  every  instance  such  acts  give  the  right 
of  action  to  the  personal  representative.  It  has  been,  as  a 
consequence  of  what  has  been  said  above,  held  that  the  statute 
confers  a  new  right  of  action  which  did  not  exist  before,  and 
mnst  be  strictly  followed.  8  Am.  and  Eng.  Enc,  858  (2d 
Ed.).  Hence,  where  the  right  of  action  is  given  to  the  per- 
sonal representative  "the  parent  can  not  maintain  it,  even 
when  the  statute  expressly  provides  that  the  recovery  shall  be 
for  his  or  her  benefit.  In  such  cases  only  the  executor  or  ad- 
ministrator can  sue."  8  Am.  and  Eng.  Enc.  (2d.  Ed.),  891, 
and  cases  cited  upon  that  and  two  following  pages. 

In  this  State  the  remedy  was  first  given  by  statute  1854, 
chapter  39 ;  Rev.  Code,  chapter  1,  sections  8,  9  and  10,  which, 
with  some  modifications,  are  now  sections  1498,  1499  and 
1500  of  The  Code.  By  these,  as  already  said,  the  action 
must  be  brought  by  the  personal  representative. 

The  plaintiff's  counsel  cited  us  to  no  case  in  this  State, 
except  Rvssell  v.  Steamboat  Co.,  126  N.  C,  961,  in  which 
the  point  does  not  arise  and  was  not  decided.  The  cases  cited 
hy  them  from  other  States  are  either  recoveries  for  loss  of 
service  after  the  death  of  the  child  and  up  to  the  death  (8  Am. 
and  Eng.  Enc,  856),  or  where  the  statute  confers  the  right 
of  action  upon  the  parent.  8  Am.  and  Eng.  Enc,  895.  In 
this  State  it  has  been  held,  as  in  all  others,  that  the  right  of 
action  did  not  exist  at  common  law.  Collier  v.  Arrington, 
61  X.  C,  356;  Howell  v.  Commissioners,  121  N.  C,  362; 
Hesl  v,  Kinston,  106  N.  C,  205.  The  right  conferred  by 
statute  is  plainly  given  to  the  personal  representative  only. 
Let  it  be  entered 

Action  dismissed. 
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MARTIN  V.  HIGHLAND  PARK  MFG.  CO. 
(Filed  May  14, 1901.) 

1.  NEGLIGENCE — Personal    Injuries — Master    and    Servant— Em- 

ployer and  Employee — Damages, 

Tools  of  ordinary  and  everyday  use,  which  are  simple  in  stnic- 
ture,  requiring  no  skill  in  handling — such  as  hammers  and 
axes — not  obviously  defective,  do  not  impose  a  liability  upon 
employer  for  injuries  resulting  from  such  defects. 

2.  NEGLIGENCE — Employer   and    Employee — Persoruil   Injuries^ 

— Damages. 

An  employer  is  not  liable  for  injuries  to  an  employee  occurring 
upon  work  done  outside  of  the  scope  of  his  employment  at 
request  of  another  employee  who  had  no  authority  to  make 
the  request. 

Action  by  J.  E.  Martin  against  the  Highland  Park  Manu- 
facturing Company,  heard  by  Judge  W.  8.  O'B.  Robinson, 
at  January  Term,  1901,  of  the  Superior  Court  of  Meck- 
lenburg County.  From  a  judgment  for  the  defendant, 
the  plaintiff  appealed. 

Osborne,  Maxwell  &  Keerans,  for  the  plaintiff. 
Jones  &  Tillett,  Burwell,  Walker  &  Cansler,  for  the  de- 
fendant 

CooK,  J.  We  find  no  error  in  the  ruling  of  his  Honor 
in  sustaining  the  motion  of  the  defendant  to  dismiss  the  ac- 
tion, as  in  case  of  nonsuit,  upon  demurrer  to  plaintiff's  evi- 
dence. The  evidence  does  not  show  n^ligence  by  defendant 
or  its  agent.  In  endeavoring  to  put  a  new  "key"  in  the 
shaft,  in  place  of  the  worn  or  defective  one,  Webb,  the  loom- 
fixer,  found  it  difiicult  to  insert  the  new  one  without  help. 
That  it  did  not  fit  easily  was  hardly  to  be  expected,  from  the 
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fact  that  its  proper  use  required  a  tight  fit  in  order  to  do  the 
work  properly.  The  one  taken  out  was  working  loosely,  and 
for  that  reason  plaintiff  called  his  attention  to  it.  In  insert- 
ing the  new  key,  the  loom-fixer  called  upon  plaintiff,  a  weaver 
whose  loom  had  thus  gotten  out  of  fix,  to  hold  the  hammer 
upon  the  key  while  he,  Webb,  struck  upon  that  hammer  with 
another,  in  order  to  drive  the  key  into  the  shaft,  and  while  so 
striking  a  fragment  of  steel  flew  off  and  struck  him  in  the 
eye,  causing  the  injury  for  which  he  brings  this  action. 

Plaintiff's  expert  witness  testifies  that  the  key  ov^ght  to 
have  been  driven  in  by  slight  taps  from  the  hanmier,  but  it 
wasn't  The  fact  appears  that  it  required  heavier  blows. 
But  as  plaintiff  was  not  injured  by  the  key,  he  can  not  main- 
tain his  contention  that  he  was  injured  by  its  defective  form- 
ation or  excessive  size.  But  he  says  he  was  injured  by  a 
piece  of  steel  from  the  face  of  the  hammer.  Well,  then,  if 
defendant  furnished  its  employees  with  tools  known  to  it  to 
be  defective,  or  by  ordinary  care  and  inspection  could  have 
known  of  such  defects,  and  the  injury  was  caused  by  reason 
of  such  defects,  then  there  would  have  been  evidence  of  neg- 
ligence to  be  submitted  to  the  jury. 

But  was  there  any  apparent  defect  in  the  hammer?  Or 
was  there  a  defect  known  to  the  defendant  or  its  agent  ?  Or 
was  the  hammer  used  in  a  negligent,  careless  and  unwork- 
manlike manner  ?  If  such  state  of  facts  existed,  the  plaintiff 
failed  to  offer  any  evidence  to  prove  it. 

There  is  no  complication  about  a  hammer ;  it  is  not  a  piece 
of  machinery  which  requires  any  attention  whatsoever  to  keep 
in  order ;  it  can  not  get  ^^outrof-fix,"  unless  the  handle  breaks ; 
it  requires  neither  art,  science  nor  skill  in  its  use ;  brawn  and 
muscle  do  the  work*,  and  it  is  known  to  be  one  of  the  most 
harmless  of  all  tools  to  the  person  using  it.  Should  a  flaw  or 
other  patent  defect  exist,  it  would  more  certainly  appear  to 
the  person  undertaking  to  work  with  it,  whose  duty  it  would 
be  to  make  it  known  to  his  employer.     Should  a  latent  defect 
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exist,  it  could  not  be  known  by  the  closest  inspection  either  to 
employer  or  employee,  and  for  injury  on  that  account  1^1 
responsibility  would  rest  upon  no  one,  and  would  be  the  mis- 
fortune of  the  sufferer.  Whether  properly  tempered,  can 
only  be  ascertained  by  its  use,  and  not  by  inspection.  Wheth- 
er the  dents  were  made  by  the  use  at  the  time  of  the  injury, 
or  resulted  from  long  and  violent  service,  does  not  appear; 
nor  do  they  seem  to  have  been  discovered  until  after  the  in- 
jury occurred. 

Surely,  it  can  not  be  seriously  contended  that  every  em- 
ployer is  responsible  for  injuries  occurring  from  improperly 
tempered  axes,  hoes,  scythes,  trace-chains,  lap-links,  bridle- 
bits,  etc.,  the  imperfections  of  which  could  not  be  known  till 
used;  or  for  defective  whiffle-trees,  axe-helves,  hoe-helvee, 
hand-spikee,  plow-lines,  and  such  like  (the  defects  of  which 
would  be  first  discovered  by  the  party  using  them),  unless 
the  employer  is  shown  to  have  had  knowledge  of  such  defects. 
If  such  be  the  rules  of  law,  then  the  contentment  of  the 
farmer  must  give  place  to  anxiety  and  dread  lest  injury,  re- 
sulting to  a  servant  from  a  splintered  hoe-helve  or  hand- 
spike, defective  bridle-bit,  wliiffie-tree  or  plow-line,  et  id  sim- 
ile, may  at  any  time  occur,  and  sweep  from  him  his  farm  and 
belongings  in  compensation  of  the  damage  done.  To  the 
same  experience  would  the  contractor  expect  to  be  subjected, 
should  a  defective  nail,  while  being  driven  by  one  of  his  car- 
penters, break  and  do  injury.  To  which  doctrine  we  can 
not  subscribe. 

Injuries,  resulting  from  events  taking  place  without  one's 
foresight  or  expectation,  or  an  event  which  proceeds  from  an 
unknown  cause  or  is  an  unusual  effect  of  a  known  cause  and 
therefore  not  expected,  must  be  borne  by  the  unfortunate 
sufferer,  which  seems  to  us  to  be  the  condition  of  the  plaintiff 
in  this  case.  For  an  injury  caused  by  an  inevitable  or  un- 
avoidable accident  while  engaged  in  a  lawful  business,  there 
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i^  no  legal  liability.  Black's  Law  and  Practice  in  Accident 
Cases,  section  8. 

In  Mtdligan  v.  Crimmins,  82  N.  T.,  678,  it  is  held,  where 
a  piece  of  metal  (spicula)  was  forced  from  a  chisel  by  a  blow 
of  a  heavy  sledge  and  struck  plaintiff  in  the  eye,  putting  it 
out,  does  not  raise  a  presumption  of  negligence  in  the  absence 
of  proof  that  the  chisel,  before  the  blow  was  struck,  was  in 
a  dangeroiis  condition,  still  lees  that  a  reasonable  examination 
would  have  disclosed  the  danger. 

In  Georgia  Railroad  v.  Melms,  83  Ga.,  70,  where  the  in- 
jury was  caused  by  the  breaking  of  a  hammer,  it  was  held 
that  the  hammer  appearing  to  be  first-class,  the  plaintiff 
could  not  recover  for  injury  caused  by  some  latent  defect. 
To  the  same  effect  is  the  case  of  Carlton  v.  Phoenix  Co.,  132 
X.  Y.,  273. 

In  Wachsmuth  v.  Electric  Co.,  118  Mich.,  275,  where  a 
chip  from  a  snap-hammer  struck  plaintiff  and  injured  him, 
it  is  held  that  the  duty  of  inspection  by  the  master  of  appli- 
ances used  by  servants  does  not  extend  to  small  and  common 
tools  in  everyday  use,  of  the  fitness  of  such  for  use  the  ser- 
vants using  them  may  reasonably  be  supposed  to  be  better 
judges  than  the  master.  To  the  same  effect  is  Hopkins  v. 
Burnett,  19  S.  W.  R.,  and  other  cases  cited  by  defendant's 
counsel  in  their  brief. 

In  the  case  at  bar  there  is  no  evidence  that  any  defect  in 
the  hammer  was  known  to  exist  either  by  the  plaintiff  or 
defendant,  nor  is  there  any  evidence  to  show  that  its  condi- 
tion was  such  as  to  incite  an  inquiry  or  suspicion. 

Xo  negligence  in  inflicting  the  injury  appearing  upon  the 
part  of  the  defendant,  the  defence  of  contributory  negligence 
does  not  require  our  consideration.  Contributory  negligence 
presupposes  n^ligence,  and  can  exist  only  as  a  co-ordinate 
or  counterpart.  When  the  defendant  has  exercised  every 
possible  care  and  caution,  negligence  fails  to  exist,  and  an  in- 
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jury  resulting,  it  must  occur  only  by  the  negligence  of  the 
plaintiff,  which  can  not  be  considered  contributory  but  orig^ 
inal  negligence.  We  then  come  to  consider  the  third  conten- 
tion of  the  plaintiff — ^that  his  injury  was  caused  by  being 
ordered  to  do  dangerous  work  outside  of  the  scope  of  his 
employment  It  appears  that  plaintiff  was  not  employed  by 
Webb,  the  loom-fixer,  but  by  the  superintendent,  whose  duty 
it  was  to  employ  help  and  discharge  it.  The  loom-fixer's  bus- 
iness was  to  fix  looms  when  they  got  out  of  order  and  see  that 
the  weavers  kept  at  w^ork,  and  not  to  employ  or  discharge. 
Before  calling  upon  plaintiff,  Webb  had  secured  the  assist- 
ance of  one  Little,  but  he  left  and  returned  to  his  work ;  then 
plaintiff  was  called  upon.  To  assist  the  loom-fixer  was  not 
within  the  scope  of  his  employment,  and  he  knew  that  Webb 
had  no  authority  to  put  him  to  doing  any  work  other  than 
that  of  weaving.  Under  this  state  of  facts,  as  appears  from 
plaintiff's  testimony,  Webb  did  not  stand  in  the  place  of  the 
master,  but,  if  it  had  been  otherwise,  the  defendant  would 
not  be  liable  unless  the  outside  work  was  more  dangerous  and 
complicated  for  the  plaintiff  to  perform  than  that  in  which 
he  was  engaged.  "The  liability  upon  the  master  in  cases  of 
injury  to  a  servant  received  in  a  dangerous  employment  out- 
side of  that  from  which  he  is  engaged,  arises  not  from  the 
direction  of  the  master  to.  the  servant  to  depart  from  the  one 
service  and  engage  in  the  other  more  dangerous  work,  but 
from  failure  to  give  proper  warning  of  the  attendant  danger 
in  cases  where  the  danger  is  not  obvious,  or  where  the  servant 
is  of  immature  years  and  unable  to  comprehend  the  danger." 
Bailey's  Personal  Injuries  Relating  to  Master  and  Servant, 
volume  2,  section  3462a ;  Cole  v.  Chicago,  etc.,  R.,  71  Wis., 
114;  5  Am.  St.  Rep.,  201. 

In  the  case  at  bar  there  is  no  evidence  to  show  that  there 
was  less  risk  and  danger  in  weaving  than  in  holding  the 
hammer  for  Webb  to  strike;  nor  was  there  any  evidence  to 
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show  a  latent  defect  in  the  hammer  which  was  known  to 
Webb  or  the  master,  or  hy  reasonable  diligence  could  have 
been  discovered.  There  being  no  such  evidence,  his  Honor 
properly  sustained  the  demurrer  and  nonsuited  the  plaintiff. 
Xo  error. 


KRAMER  V.  SOUTHERN  RAILWAY  CO. 
(Piled  May  14, 1901.) 

FORMER  ADJUDICATION— Ke«  Judicata— Rehearing, 

It  is  not  allowable  to  rehear  a  cause  by  raising  on  a  second  appeal 
the  same  points  decided  on  a  former  appeal. 

AcTioisr  by  Sarah  Kramer,  administratrix  of  Hugo  Kra- 
mer, against  the  Southern  Railway  Company,  heard  by 
Judge  E.  W,  Timberldke  and  a  jury,  at  February  Term, 
1901,  of  the  Superior  Court  of  McDowell  County.  From 
a  judgment  for  the  plaintiff,  the  defendant  appealed. 

5.  J.  Justice,  for  the  plaintiff. 
George  F.  Bason,  for  the  defendant. 

Per  Cueiam.  The  appellant  b^ns  his  brief  as  follows : 
"It  is  admitted  that  the  charge  of  the  Court  was  correct  and 
proper  under  the  decision  of  this  Court  in  this  same  case 
(Kramer  v.  R.  Co,,  127  K.  C,  328),  but  it  is  respectfully 
submitted  that  there  was  error  in  that  decision,  and  this  case 
is  brought  back  by  appeal  to  this  Court  for  the  purpose  of 
reviewing  that  decision."     This  is  the  sole  point  presented. 

^0  Court  can  admit  such  practice.  There  must  be  an  end 
to  litigation.     The  point  decided  on  the  former  appeal  is  res 
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judicata  in  this  case  beftween  tliese  parties.  It  was  the 
duty  of  the  Judge  below  to  follow  our  decision*  It  would 
have  been  judicial  insubordination  for  him  not  to  have  done 
so.  We  can  not  adjudge  that  he  was  in  error  in  obeving 
our  mandate. 

If  there  was  error,  the  remedy  was  not  in  applying  to  the 
lower  Court  to  disregard  and  overrule  the  decision  of  this 
Court,  and  appealing  from  his  refusal  to  do  so.  The  remedy 
was  solely  by  application  to  this  Court  to  correct  its  own 
errors,  if  any,  by  a  rehearing.  Wright  r.  R.  Co.y  at  this 
term;  Shoaf  r.  Frost,  127  X.  C,  306;  Pretzf elder  v.  Ins, 
Co.,  123  X.  C,  164.  In  the  present  case  there  is,  if  possi- 
ble, less  defence  for  the  appellant's  action,  because,  in  fact, 
there  was  a  rehearing  on  the  former  appeal,  and  the  opinion 
(127  X.  C,  328)  was  the  deliberate  conclusion  of  the  Court 
after  a  second  hearing.  This  appeal,  if  admissible,  would  be 
in  effect  a  second  rehearing,  and  therefore  a  third  hearing 
in  this  Court  of  the  same  point  between  the  same  parties. 

The  judgment  below  is 

Affirmed. 


HBYER  V.  RIVENBARK. 

(FlIedMay  14, 1901.) 

LIMITATION     OP     ACTIOJ^S—Pleadinff-— Judgment—Execution'- 
The  Code,  See.  1S8. 

Ad  answer  that  **the  defendant  pleads  the  statute  of  limitation/* 
to  a  motion  for  leave  to  issue  execution,  is  insufficient  as  a  plea 
of  the  statute  of  limitation. 

Application  of  Margaret  E.   Heyer,   administratrix  of 
Jno.  C.  Heyer,  for  leave  to  issue  execution  against  D.  W. 
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Rivenbark,  heard  by  Judge  E.  W.  Timherlak,,  at  March 
Ttrm,  1899,  of  the  Superior  Court  of  Pender  County. 
From  a  judgment  affirming  an  order  denying  the  application, 
the  complainant  appealed. 

Stevens,  Beasley  &  Weeks,  for  the  plaintiff. 
J.  T,  Bland,  for  the  defendant. 

Clark,  J.  This  was  a  motion,  9th  September,  1897,  by 
an  administratrix,  before  the  Clerk,  for  leave  to  issue  execu- 
tion, upon  notice  served  on  defendant,  based  on  an  affidavit 
which  sets  out  that  on  23d  December,  1885,  plaintiff's  intes- 
tate obtained  a  judgment  against  defendant  before  a  Justice 
of  the  Peace  for  $148.73  and  costs,  and  on  the  same  day 
caused  the  same  to  be  docketed  in  the  office  of  the  Clerk  of 
the  Superior  Court  of  Pender  County,  and  that  no  part  of 
said  judgment  has  been  paid,  and  that  the  whole  thereof  is 
still  due.  The  record  states  the  defendant  "resisted  the  mo- 
tion and  pleaded  the  Statute  of  Limitations  in  bar  of  the 
motion."  The  Clerk  found  the  all^ations  of  the  affidavit 
to  be  true,  and  added  a  further  finding  that  at  the  date  of 
docketing  the  judgment  the  defendant  "was  and  is  now  the 
owner  of  real  estate  situate  in  Pender  County  of  value  not 
exceeding  $1,000,  and  no  homestead  has  ever  been  assigned 
defendant."  The  Clerk  denied  the  motion,  which  judgment 
was  affirmed  by  the  Judge  on  appeal,  and  plaintiff  appealed 
to  this  Court 

The  Code,  section  138,  provides  that  the  defence  of  the 
Statute  of  Limitations  "can  only  be  taken  by  answer."  The 
record  discloses  no  answer  filed  to  the  motion — which,  there- 
fore, should  have  been  granted.  But  take  it  that  an  answer, 
and  duly  verified,  in  response  to  the  plaintiff's  affidavit  had 
been  filed  in  words  as  orally  stated — "the  defendant  pleads 
the  statute  of  limitations" — this  is  wholly  insufficient  and 
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the  plea  should  have  been  treated  as  a  nullity.  Lassiter  v. 
Roper,  114  X.  C,  17,  and  numerous  cases  there  cited.  Such 
plea  gives  neither  the  plaintiff  nor  the  Court  any  information 
of  the  state  of  the  facts  which  will  be  relied  upon  in  defence. 
It  does  not,  and  could  not  appear  by  such  plea,  upon  what 
statute  the  defendant  is  relying.  If  he  is  relying  upon  the 
ten-year  statute,  that  would  not  be  a  defence  to  issuing  execu- 
tion, though  the  lien  has  expired,  provided  executions  have 
been  issued  regularly  every  three  years.  Williams  v.  Mullis, 
87  N.  C,  159 ;  Beii^  v.  Corpeniiig,  90  N.  C,  395  (unless 
defendant  was  an  executor  or  administrator)  ;  Pipkin  v, 
Adams,  114  N.  C,  202 ;  McCaskill  v.  McKinnon,  121  X.  C, 
192.  If  exeeutdon  is  isBued  after  ihe  lapse  of  ten  years,  it 
is  a  lien  only  from  the  levy  (except  in  cases  where  the  stat- 
ute does  not  run).  Spicer  v.  Gamble,  93  X.  C,  378;  LyiU 
V.  Lytle,  94  X.  C,  683. 

The  lien  of  the  justice's  judgment,  docketed  in  the  Su- 
perior (!!ourt,  continued  for  ten  years  {Patterson  v,  Walton, 
119  X.  C,  500),  though  action  on  such  judgment  would  be 
barred  by  lapse  of  seven  years  (Daniel  v.  Laughlin,  87  X.  C, 
433,  and  other  cases  cited  on  both  points ;  Clark's  Code  (3rd 
Ed.),  page  52.     But  neither  point  is  here  involved. 

The  additional  finding  of  fact  by  the  Clerk  is  not  raised 
by  tlie  affidavit  of  plaintiff,  nor  by  defendant,  for  there  was 
no  answer  filed  by  him.  The  finding  has  no  pertinency  and 
no  bearing  on  this  motion,  which  does  not  bring  up  the  ques- 
tion of  homestead  or  judgment  lien,  but  is  simply  for  leave 
to  issue  execution  under  section  440  of  The  Code.  Upon  the 
record  it  was  error  to  refuse  it.  Whether  the  reversion  of 
the  homestead  is  subject  to  the  lien  can  not  now  be  pre- 
sented— certainly  not  upon  this  motion  merely  to  issue  exe- 
cution. 

Error. 
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SPENCE  V.  GOODWIN. 
(Filed  May  14,  1901.) 

1.  HOMESTEAD — Infants — Guardian  ad  Litem — Waiver. 

A  guardian  ad  litem  can  not  waive  the  homestead  rights  of  in- 
fant heirs,  especially  when  there  is  no  consideration  there- 
for. 

2.  HOMESTEAD — Infanta — The  Constitution,  Art.  10,  see.  S, 

The  infant  heirs  are  entitled  to  a  homestead  in  the  land  of  their 
father,  though  they  own  other  real  estate. 

3.  HOMESTEAD — Guardian  ad  Litem — Estoppel, 

Where  a  guardian  ad  litem  permits  an  order  to  be  entered  for 
sale  of  the  homestead  of  the  infant  heirs,  they  may  after- 
wards, and  before  sale,  assert  their  rights. 

Action  by  J.  C.  Spence,  administrator  of  estate  of  Z.  E. 
Goodwin,  against  Peter  N.  Goodwin  and  others,  heard  by 
Judge  A.  L.  Coble  and  a  jury,  at  Spring  Term,  1900,  of 
Pasquotank  County  Superior  Court. 

This  was  a  special  proceeding  before  the  Clerk  by  the  ad- 
ministrator to  sell  real  estate  to  create  assets,  in  which  the  in- 
fant defendants  claimed  a  homestead  in  the  lands  of  their 
father.  The  Clerk  allowed  the  homestead  and  his  judgment 
was  affirmed  in  the  Superior  Court. 

The  case  was  heard  upon  the  following  facts  agreed : 

"1.  That  the  plaintiff's  intestate  died  on  or  about  June  Ist, 
1898,  and  that  the  plaintiff  qualified  as  his  administrator  on 
day  of  January,  1900. 

"2.  That  at  the  time  of  the  death  of  said  Z.  E.  Goodwin 
he  was  seized  in  fee  simple  of  the  tract  of  land  described  in 
the  petition  in  this  cause  and  that  the  same  is  worth  $800^ 

128 18 
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upon  which  the  widow  is  entitled  to  dower,  and  that  it  was  all 
the  land  the  said  Goodwin  owned  in  fee  simple  at  his  death. 

"3.  That  he  left  him  surviving  the  three  defendants  who 
are  under  21  years  of  age  and  also  a  widow,  but  the  widow 
is  not  the  mother  of  said  children. 

"4.  That  the  said  three  defendants  own  a  tract  of  land  as 
tenants  in  common  outside  of  any  interest  in  said  land  de- 
scribed in  the  petition  which  they  inherited  from  their 
mother,  and  is  worth  $400,  said  land  situated  in  Chowan 
County. 

"6.  That  the  said  intestate  owed  debts  at  the  time  of  his 
death  more  than  his  personal  property  could  pay. 

"6.  That  all  the  defendants  were  properly  served  with 
summons  and  were  properly  before  the  Court  and  were  rep- 
resented by  M.  B.  Culpepper,  who  looked  after  their  interest 
He,  the  said  M.  B.  Culpepper,  being  duly  appointed  by  the 
Court,  as  appears  in  the  record. 

"7.  That  on  January  25,  1900,  plaintiff  filed  the  petition 
in  this  cause,  summons  having  issued  on  January  23,  1900. 
That  on  February  1,  1900,  said  guardian  ad  litem  was*  ap- 
pointed, as  appears  by  the  record,  and  he  was  duly  served. 

"8.  That  on  February  14,  1900,  said  defendants  filed  the 
answer  set  out  in  the  petition  by  their  guardian  ad  litem, 
which  admits  the  all^ations  of  complaint  and  prays  the  peti- 
tion of  plaintiff  be  granted. 

"9.  That  on  February  17,  1900,  said  cause  was  continued 
until  February  22,  1900. 

"10.  That  on  February  22,  1900,  said  cause  was  heard 
with  all  the  parties  before  the  Court  and  the  order  of  sale  was 
made  to  sell  the  lands  described  in  the  petition  in  the  cause 
and  no  homestead  was  asked  or  prayed  for  by  the  defendant 

"11.  That  no  notice  of  appeal  was  given  from  said  judg- 
ment of  the  Clerk  on  said  day,  nor  within  ten  days  thereafter, 
nor  at  any  time. 
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"12.  That  on  said  February  22,  1900,  the  plaintiff,  in 
pursuance  of  said  decree,  advertised  the  said  lands  to  be  sold, 
according  to  law,  on  March  24,  1900,  and  nothing  more  was 
said  till  March  21,  1900,  when  defendants  filed  the  petition 
for  homestead,  as  set  ont  in  the  record,  and  it  was  then  agreed 
the  sale  might  be  continued  without  prejudice  to  either  party 
till  the  case  was  finally  he^d  as  it  would  be  expensive  to  pro- 
cure an  injunction  to  prevent  sale. 

"13.  That  plaintiff  filed  the  answer  to  said  petition  for 
homestead  on  March  22,  1900,  and  same  was  heard  by  the 
Clerk,  who  rendered  the  judgment  in  the  record  of  March 
22,  1900. 

"14.  That  said  M.  B.  Culpepper  was  not  an  attorney-at- 
law  and  was  not  represented  by  an  attorney  in  filing  his  an- 
swer, and  was  not  at  the  time  informed  as  to  legal  rights  of 
defendants. 

That  said  M.  B.  Culpepper  has  acted  in  a  great  number  of 
cases  in  the  capacity  of  guardian  ad  litemy  similar  to  this  in 
which  petitions  were  filed  for  sale  of  land  for  assets  when 
there  were  minors.     That  said  M.  B.  Culpepper  is  insolvent." 

From  a  judgment  for  the  defendants,  the  plaintiff  ap- 
pealed. 

G.  W,  Ward,  for  the  plaintiff. 

E.  F.  Aydlett,  for  the  defendants. 

Douglas,  J.,  after  stating  the  facts:  The  plaintiff  con- 
tends that  the  answer  of  the  infant  defendants  by  their  guar- 
dian ad  litem  was  a  waiver  of  their  homestead  rights,  if  any 
existed;  that  if  the  Clerk's  order  of  sale  of  February  22, 
1900,  was  erroneous,  their  only  remedy  was  by  appeal;  and 
that  in  any  event  the  land  inherited  from  their  mother  should 
be  included  as  a  part  of  any  homestead  that  may  be  allowed 
them,  thus  pro  tanto  exonerating  the  land  owned  by  their 
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father.     We  do  not  think  that  any  of  such  contentions  can  be 
sustained. 

The  duty  of  a  guardian  ad  litem,  and  in  fact  the  object  of 
his  appointment,  is  to  protect  the  interest  of  his  wards,  and 
he  has  no  power  to  waive  any  substantial  rights  especially 
when  such  waiver  is  entirely  without  consideration.  It  is 
true  that  his  failure  to  assert  their  rights  may  in  certain  cases 
estop  them  from  doing  so,  but  only  where  such  assertion 
would  interfere  with  the  rights  of  third  parties  subsequently 
acquired  in  good  faith. 

In  the  case  before  us  the  land  has  not  been  sold,  and  no 
rights  whatever  have  been  acquired  by  third  parties.  There- 
fore the  cases  of  Dickeiis  v.  Long,  109  N.  C,  165,  and  Morn- 
sett  V.  Ferrebee,  120  N.  C,  6,  have  no  present  application. 

The  law  does  not  favor  the  implied  waiver  of  homestead 
exemptions,  especially  by  infant  defendants.  The  home- 
stead is  specifically  exempted  by  the  Constitution  for  reasons 
of  public  policy,  and  even  an  adult  is  not  permitted  to  waive 
his  general  right  of  homestead.  Where  the  homestead  has 
not  been  laid  off,  he  may  sell  any  or  all  of  his  lands  and  thus 
divest  himself  of  all  homestead  right  in  said  lands ;  but  even 
this  jiLS  disponendi  is  controlled  by  Article  X,  section  8  of  the 
Constitution,  where  the  homestead  has  been  allotted.  A  right, 
around  which  so  many  protective  provisions  have  been  placed 
by  the  organic  law,  can  not  be  lightly  set  aside  on  a  mere 
presumption  of  waiver. 

As  to  the  second  contention,  while  it  would  have  been  bet- 
ter for  the  guardian  ad  litem  to  have  set  up  the  homestead 
right  of  the  infant  defendants  in  his  answer,  we  do  not  think 
that  they  have  lost  any  right  by  his  failure  to  do  so.  As  the 
pleadings  were  constituted,  there  appears  to  have  been  no 
ground  for  appeal,  as  the  allegations  of  the  complaint  are  ad- 
mitted to  be  true.  The  error  of  the  guardian  ad  litem  was 
not  in  failing  to  answer  the  complaint,  but  in  omitting  to  set 
up  an  independent  right  of  exemption  existing  in  the  infant 


N.  C]  FEBRUAKY  TERM,  1901.  277 

Spence  v.  Goodwin. 

defendants.  In  this  state  of  the  caes,  we  do  not  think  that 
these  defendants  are  in  any  worse  condition  than  a  judgment 
debtor ;  certainly  not  after  their  formal  claim  of  exemption. 

The  plaintiff's  third  contention  is  directly  opposed  to  the 
express  letter  of  the  Constitution,  of  which  Article  X,  section 
3  is  as  follows :  "The  homestead,  after  the  death  of  the  owner 
thereof,  shall  be  exempt  from  the  payment  of  any  debt  during 
the  minority  of  his  children,  or  any  one  of  them."  The 
father,  whose  debts  the  administrator  is  now  seeking  to  pay, 
had  no  interest  in  the  lands  descended  from  the  mother. 
Such  lands  were  not  liable  for  his  debts,  nor  could  they  have 
been  allotted  to  him  as  part  of  his  homestead.  The  home- 
stead exemption  is  a  condition  attaching  to  certain  lands  be- 
longing to  the  debtor,  which  prevents  their  sale  under  execu- 
tion, and  after  his  death  this  exemption  continues  during  the 
minority  of  his  children,  without  regard  to  any  other  prop- 
erty they  may  have  acquired  from  other  sources. 

If  the  homestead  claimant  were  the  widow,  the  case  would 
be  essentially  different,  as  there  is  a  clear  distinction  be- 
tween the  right  of  the  children  as  defined  in  section  3  of 
Article  X,  and  the  right  of  the  widow  as  provided  in  section 
5  of  said  Article,  which  is  as  follows:  "If  the  owner  of  a 
homestead  die,  leaving  a  widow  but  no  children,  the  same 
shall  be  exempt  from  the  debts  of  her  husband,  and  the  rents 
and  profits  thereof  shall  inure  to  her  benefit  during  her  wid- 
owhood, unless  she  be  the  owner  of  a  homestead  in  her  own 
riqht.^^  This  provision  in  the  latter  section,  which  is  en- 
tirely omitted  in  the  former,  emphasizes  by  direct  implica- 
tion the  unconditional  right  of  exemption  given  to  the  chil- 
dren by  section  3. 

We  are  of  opinion  that  the  infant  defendants  are  entitled 
to  the  allotment  of  the  homestead  in  accordance  with  the 
prayer  of  their  petition,  and  the  judgment  of  the  Court  be- 
low is  therefore  afiirmed. 

Affirmed. 
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CARROLL  V.  MONTGOMERY. 

(Piled  May  14,  1901.) 

1.  INFANTS — Next  Friend — Abatement — Exceptions  and  Objedimi 

— Practice. 

Objection  that  a  next  friend  had  not  been  regularly  i^pointed 
must  be  taken  by  a  plea  in  abatement. 

2.  INFANTS— ^ea?*      Friend-^Exceptiona     and     OhjectioM— Trial 

Judge. 

Defendant  can  not  object  to  the  next  friend  appointed  by  the 
trial  judge. 

3.  DOWER— i?en««. 

A  widow  who  has  taken  dower  in  another  State,  has  no  interest 
in  rents  from  the  estate  of  deceased  husband. 

4.  LIMITATION  OP  ACTlOfJS— Agents— Trusts— -Infants. 

Where  an  agent  collects  rents  for  infants,  the  statute  of  limita- 
tions does  not  run  against  the  trust. 

5.  ARREST  AND  BAIL,— Agent— The  Code,  sec.  291,  subdivs.  1  and  t. 

An  insolvent  defendant  may  be  arrested  in  a  civil  action  for 
money  received  and  fraudulently  misapplied. 

6.  EXECUTION — Execution  Against  the  Person — The  Code,  sees.  W 

and  U8.  subdiv.  S. 

An  execution  may  issue  against  the  person  under  The  Code,  sees. 
447  and  448,  subdiv.  3,  after  one  against  his  property  has 
been  returned  unsatisfied. 

Action  by  Ellen  Carroll,  Lillian  Carroll,  Anson  Carroll, 
Henry  Carroll,  the  last  three  infants,  by  their  next  friend 
and  mother,  Ellen  Carroll,  against  Jamee  Montgomery,  heard 
by  Judge  A.  L.  Coble  and  a  jury,  at  Fall  Term,  1900,  of  the 
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Superior  Court  of  Warren  County.     From  a  judgment  for 
the  plaintiffs,  the  defendant  appealed. 

T.  T,  Hicks,  and  H.  A.  Boyd,  for  the  plaintiffs. 

B.  G.  Green,  and  Pittman  &  Kerr,  for  the  defendant. 

Clark^  J.  The  objection  that  the  next  friend  had  not 
been  regularly  appointed  should  have  been  taken  by  a  plea 
in  abatement,  and  not  by  a  motion  to  nonsuit  at  the  close  of 
the  evidence.  Hicks  v.  Beam,  112  N.  C,  642.  The  de- 
fendant had  answered  and  thus  waived  objection.  The  ac- 
tion of  the  Judge  in  making  an  order  at  that  juncture  appoint- 
ing the  next  friend  was  in  his  discretion.  His  order  was 
made  after  full  inquiry  in  the  mode  prescribed  by  Rules  16 
and  17  of  the  Superior  Court,  and  his  selection  is  not  a  mat- 
ter from  which  the  defendant  could  appeal.  It  did  not  con- 
cern him.  The  mother,  already  a  party  to  the  action,  had  no 
interest  hostile  to  her  children  which  could  prevent  her  ap- 
pointment Indeed,  the  Judge  finds  she  had  no  interest. 
The  judgment  properly  directs  the  payment  of  the  recovery 
into  Court,  to  await  the  appointment  of  a  guardian  to  receive 
the  fund. 

It  appearing  that  the  feme  plaintiff  had  taken  her  dower 
in  the  entire  estate  of  her  husband  in  another  State,  it  was 
properly  held  that  she  had  no  interest  in  the  rents  sued  for 
in  this  action.  We  do  not  see  why  the  defendant  should 
object,  or  how  his  interest  is  affected.  She  is  a  party  to  this 
action,  and  is  the  proper  one  to  have  raised  objection  to  the 
exclusion  of  herself  from  a  share  in  the  recovery.  The  de- 
fendant is  fully  protected  from  a  future  action  by  her. 

The  defendant  having  collected  the  rents,  acting  as  agent 
for  the  owners,  though  infants,  the  Statute  of  Limitations 
does  not  run  against  the  trust.  The  insolvency  of  the  defend- 
ant is  alleged  in  the  complaint  and  admitted  in  the  answer. 
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Arrest  and  bail  lies  in  such  case,  Code,  section  291  (1)  and 
(2),  and  an  execution  against  the  person  issues,  if  one 
against  the  property  of  the  defendant  be  returned  unsatisfied. 
Code,  sections  447,  448  (3)  ;  Kinney  v.  Laughenour,  97  If. 
C,  325.  The  Judge  properly  finds  that  a  cause  of  arrest 
is  set  forth  in  the  verified  complaint  The  defendant  can 
be  discharged  only  in  one  of  the  methods  pointed  out  in  Fer- 
tilizer Co.  V.  Orubbs,  114  N.  C.,470.  The  other  exceptions 
do  not  require  discussion.  We  find 
No  error. 


GWYN  HARPER  MANUFACTURING  CO.  v.  CAROLINA  CENTRAL 

RAILROAD. 

(Piled  May  23,  1901.) 

1.  EVIDENCE — Carriers— Reports  of  Officers. 

Where  action  is  brought  against  a  connecting  carrier  for  the  loss 
of  goods,  the  official  reports  of  officers  of  the  other  con- 
necting carriers  are  admissible  on  behalf  of  the  plaintifC. 

2.  EVIDENCE— Carriers— De«very  of  Goods — Loss  of  Goods. 

Evidence  that  goods  were  delivered  to  a  carrier  is  admissible 
in  an  action  against  a  connecting  carrier  for  the  loss  of  the 
goods. 

3   CARRIERS — Bill   of   Lading — Limitation — Contracts — Notice  of 
Loss — Notice. 

A  clause  in  a  bill  of  lading  that  notice  of  loss  or  damage  to 
goods  must  be  given  in  writing  to  a  carrier  within  30  days 
after  delivery  thereof,  or  after  due  time  for  such  delivery,  is 
unreasonable  and  void. 

4.  CARRIERS— Bin  of  Lading — Notice  of  Loss. 

Where  a  bill  of  lading  requires  that  notice  of  loss  shall  be  given 
at  the  point  of  delivery,  an  intermediate  carrier  can  not 
object  that  it  was  not  notified. 
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5.  CARRIERS — Loss  of  Goods — Burden  of  Proof — Presumption. 

Among  connecting  lines  of  railway,  that  one  in  whose  hands 
goods  are  found  damaged  is  presumed  to  have  caused  the 
damage  and  the  burden  is  upon  it  to  rebut  the  presumption. 


6.  CARRIERS — Issues, 

The  issue  submitted  in  this  case  under  the  evidence  was  proper 
in  an  action  against  a  carrier  for  the  loss  of  goods. 

7.  YERDJCrr—Directing  Verdict— Trial, 

Where  the  answer  denies  all  the  allegations  of  the  complaint,  it 
is  error  to  direct  a  verdict  for  the  plaintifE. 

Action  by  the  Gwyn  Harper  Manufacturing  Company 
against  the  Carolina  Central  Railroad  Company,  heard  by 
Judge  E,  W,  Timberlake  and  a  jury,  at  December  (Special) 
Term,  1900,  of  the  Superior  Court  of  Lincoln  County. 
From  a  judgment  for  the  plaintiff,  the  defendant  appealed. 

8,  G,  FinLey,  for  the  plaintiff. 

D,  TV.  Robinson,  for  the  defendant 

Douglas,  J.  This  is  an  action  for  the  recovery  of  twenty 
bags  of  flour  lost  in  transit.  The  plaintiff  alleges  in  his  com- 
plaint, which  is  apparently  sustained  by  the  evidence,  that 
it  is  the  assignee  of  the  bill  of  lading  for  a  large  amount  of 
flour  shipped  from  Circlesville,  Ohio,  to  J.  A.  Durham  & 
Co.,  Lenoir,  N.  C,  all  of  which  was  delivered  except  the  20 
bags  said  to  have  been  lost.  The  answer  denied  every  allega- 
tion of  the  complaint,  either  directly  or  for  want  of  know- 
ledga  As  an  additional  defence,  the  answer  alleged :  "That 
no  claim  for  loss  or  damage  was  made  by  plaintiff  above 
named  within  thirty  days  after  the  delivery  of  the  property, 
or  within  thirty  days  from  the  discovery  of  the  loss,  as  set 
forth  and  required  in  the  bill  of  lading  and  contract  under 
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which  the  said  property  and  flour  were  shipped."  The 
assignments  of  error  were  to  the  admission  of  evidence,  to 
the  submission  of  issues,  and  the  direction  of  the  verdict  in 
favor  of  the  plaintiff.  The  following  is  the  statement  in  the 
record  as  to  the  issues :  "The  defendant  tendered  the  follow- 
ing issues,  which  were  refused  by  the  Court,  to-wit :  1.  Were 
the  goods  of  plaintiff  lost  while  in  the  custody  of  defendant! 
2.  What  is  the  value  of  the  same?  In  place  of  the  issues 
tendered  by  defendant,  plaintiff  tendered  the  following  issues, 
which  his  Honor  answered — ^the  issue  and  answer  are,  "Are 
the  defendants  indebted  to  the  plaintiff?  if  so,  how  much? 
Ans. :  $38.50." 

We  see  no  error  in  the  admission  of  exhibits  "A,"  "B,"  "C" 
and  "D,"  which  were  properly  identified,  and  appear  to  be 
}«arl  of  the  records  of  one  or  the  other  of  the  different  compa- 
nies composing  the  through  freight  line.  Exhibits  "A,"  '^" 
and  "C"  seem  to  be  oflBcial  reports  of  officers  of  the  companies 
directly  relating  to  the  subjectrmatter  of  the  action;  while 
Exhibit  "D"  is  the  claim  of  loss  filed  by  the  plaintiff  as  re- 
quired by  the  bill  of  lading.  The  papers  are  certainly  rele- 
vant and  material,  and  we  think  are  equally  competent  The 
same  may  be  said  of  the  depositions  of  the  witnesses  Critee 
and  Kyle.  In  an  action  for  the  value  of  goods  lost  in  transit, 
it  is  sometimes  difficult  to  comprehend  how  the  testimony  of 
the  shipper  that  he  actually  delivered  the  goods  to  the  common 
carrier  can  be  considered  "incompetent  and  irrelevant"  The 
defendant  contends  that  the  plaintiff  is  barred  of  any  recovery 
on  account  of  the  following  clause  in  the  bill  of  lading,  to-wit: 
"Claims  for  loss  or  damage  must  be  made  in  writing  to  (he 
agent  at  point  of  delivery  promptly  after  arrival  of  the  prop- 
erty, and  if  delayed  for  more  than  30  days  after  the  delivery 
of  the  property,  or  after  due  time  for  the  delivery  thereof, 
no  carrier  hereunder  shall  be  liable  in  any  event." 
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It  is  now  well  settled  that  all  such  contracts  of  limitation, 
being  in  derogation  of  conamon  law,  are  strictly  construed, 
and  never  enforced  unless  shown  to  be  reasonable.  Mitchell 
V.  Railroad,  124  N.  C,  236 ;  Eenhle  v.  R.  Co.,  126  K  C, 
932,  and  cases  therein  cited.  This  Court  has  said  in  Wood 
V,  Railway,  118  N.  C,  1056,  that  "Such  stipulations,  con- 
tained in  a  contract,  are  a  part  of  the  contract,  but  they  do 
not  contain  any  part  of  the  obligation  of  the  contract.  They 
are  conditions,  in  the  nature  of  estoppels,  and,  when  enforced, 
operate  to  prevent  the  enforcement  of  the  obligations  of  the 
contracts.  Such  restrictions,  when  reasonable,  will  be  sus- 
tained. But,  as  they  are  restrictions  of  common-law  rights 
and  conmion-law  obligations  of  common  carriers,  they  are 
not  favored  by  the  law." 

We  do  not  think  the  stipulation  under  consideration  is 
reasonable,  and  therefore  it  can  not  be  enforced.  We  deem 
it  proper  to  state  that  we  are  inclined  to  think  that,  in  anal- 
ogy to  the  ruling  as  to  telegraph  and  express  companies,  a 
stipulation  requiring  a  demand  to  be  made  within  sixty  days 
after  notice  of  loss  or  damage  would  be  reasonable.  Sherrill 
V,  Tel  Co.,  109  ]Sr.  C,  527 ;  Lewis  v.  Tel  Co.,  117  N.  C, 
436 ;  Cigar  Co.  v.  Express  Co.,  120  N.  C.,348 ;  Watch  Case 
Co.  V.  Express  Co.,  120  K  0.,  351.  That  this  defence  in  the 
present  instance  is  purely  technical,  is  shown  by  the  testimony 
of  the  witness  Holland,  formerly  the  defendant's  agent  at 
Lincolnton,  who  testified  that  he  checked  the  flour  short  when 
delivered  to  Chester  and  Lenoir  Railroad,  and  also  by  Ex- 
hibit "B."  It  would  thus  appear  that  the  defendant  knew 
of  the  loss  before  the  consignee. 

Again,  the  defendant  complains  that  the  notice  was  given 
to  the  Chester  and  Lenoir  Railroad,  and  not  to  the  defendant, 
who  alone  is  sued.  The  bill  of  lading,  in  e!xpress  terms,  re- 
quires that  such  notice  should  be  given  "to  the  agent  at  point 
of  delivery,"  which  in  this  case  was  Lenoir.     Where  it  is 
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shown  by  its  own  way-bills  that  the  defendant  had  full  knowl- 
edge of  the  loss  before  any  part  of  the  shipment  reached  its 
destination,  it  is  doubtful  whether  any  formal  notice  should 
be  required  of  the  consignee ;  but  that  question  it  is  not  neces- 
sary for  us  now  to  decide. 

This  Court  has  repeatedly  held  that  "among  connecting 
lines  of  common  carriers^  that  one  in  whose  hands  goods  are 
found  damaged,  is  presumed  to  have  caused  the  damage,  and 
the  burden  is  upon  it  to  rebut  the  presumption."  Mfg.  Co. 
V.  R.  Co.,  121  K  0.,  614: ;  Mitchell  v.  R.  Co.,  124  N.  C,  236; 
Hinkle  v.  Raihvay,  126  K  C,  932. 

We  think  that  the  same  rule  holds  good  where  only  a  part 
of  the  shipment  is  lost,  because  that  is  the  nature  of  the  dam- 
age to  the  shipment,  and  the  carrier  in  whose  hands  the  re- 
mainder is  found  is  fully  as  able  to  protect  itself  as  it  would 
be  in  the  case  of  breakage  or  other  damaga  Whether  this 
rule  would  apply  where  no  part  of  the  shipment  is  found  in 
anybody's  hands  may  be  a  different  question.  That  is  not 
now  before  us.  While  the  plaintiff  might  have  sued  the 
Chester  and  Lenoir  road,  which  delivered  to  it  the  remainder 
of  the  shipment,  we  do  not  think  that  it  is  compelled  to  do  so 
when  its  own  testimony  tends  to  prove  that  no  part  of  the 
lost  flour  ever  came  into  the  possession  of  that  road. 

Under  the  circumstances,  we  do  not  think  that  the  form  of 
the  issues  was  material.  The  evidence  tended  to  show  that 
the  lost  flour  was  received  by  the  defendant  and  not  delivered 
either  to  the  plaintiff  or  the  Chester  and  Lenoir  Railroad. 
If  the  jury  believed  the  evidence,  they  would,  in  all  probabil- 
ity, have  found  for  the  plaintiff  under  either  set  of  issues. 

This  brings  us  to  the  direction  of  the  verdict,  the  exception 
to  which  must  be  sustained.  The  defendant  denied  every 
allegation  of  the  complaint,  thus  casting  the  burden  of  proof 
upon  the  plaintiff.  Therefore  thei^  was  error  committed  by 
his  Honor  in  directing  a  verdict  in  favor  of  the  plaintiff  with- 
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out  at  least  leaving  to  the  jury  the  credibility  of  the  testi- 
mony. That  the  Court  can  not  thus  direct  an  affirmative 
finding  of  fact,  is  well  settled.  Bank  v.  School  Commission- 
ers, 121  N.  C,  109 ;  White  v.  Railroad,  121  N.  C,  484,  489 ; 
Wood  V.  Bartholomew,  122  N.  C,  177;  Crews  v,  Cantwell, 
125  X.  C,  516,  519  ;  Porter  v.  White,  127  N.  C,  73 ;  Spruill 
V.  Ins,  Co.,  120  N.  C,  141;  Collins  v.  Swanson,  121  N.  C, 
67;  Eller  v.  Church,  121  K  C,  269;  Cable  v.  Railroad, 
122  N.  C,  892 ;  Cox  v.  Railroad,  123  K  C,  604. 

It  is  simple  justice  to  the  Judge  who  tried  the  case  in  the 
Court  below  to  say  that  we  doubt  whether  he  has  not  been 
inadvertently  misquoted  in  the  statement  of  the  case.  The 
statement  says  that  ^^His  Honor  answered"  the  issues :  but  the 
defendant's  third  assignment  of  error  says  that  "His  Honor 
erred  in  instructing  the  jury,  in  holding  and  directing  the 
answer  to  the  issue  submitted" ;  while  the  brief  of  the  plain- 
tiff's counsel  says,  "His  Honor  was  warranted  in  instructing 
the  jury  that,  if  they  believed  the  evidence,  they  would  an- 
swer the  issue  $38.50."  However  this  may  be,  we  are  bound 
by  the  record,  and  must  order  a  new  trial  for  the  error  therein 
appearing. 

New  trial. 
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WILLIAMS  V.  SOUTHERN  RAILWAY  CO. 
(Filed  May  23,  1901.) 

1.  RAILROADS— IfcM^er  and  Servant— FelloW'Servant^Personal  In- 

juries— Jurisdiction — Presumption — Negligence. 

It  will  not  be  presumed  that  the  doctrine  of  non-liability  for  the 
acts  of  fellow-servants  obtains  in  another  State. 

2.  RAILROADS — Jurisdiction — FeUoto-Servants — Private  Laws  1897, 

chap,  56. 

The  fellow-servant  Act  of  1897  is  applicable  to  the  employee  of 
"any  railroad  operating  in  this  State,"  and  is  not  limited  to 
injuries  received  in  this  State. 

Action  by  Robert  Williams  against  the  Southern  Railway 
Company,  heard  by  Judge  H,  R.  Starhuck  and  a  jury,  at 
March  Term,  1901,  of  the  Superior  Court  of  Catawba 
County.  From  a  judgment  for  the  plaintiff,  the  defendant 
appealed. 

Self  &  Whitener,  and  T.  M.  Ilufham,  for  the  plaintiff. 
Geo.  F.  Bason,  for  the  defendant. 

FuRCHEs^  J.  Action  for  damages  caused  by  the  alleged 
n^ligence  of  the  defendant  The  plaintiff  was  an  employe 
of  the  defendant,  and  while  engaged  with  other  employes  in 
unloading  iron  rails  from  a  gondola  car,  at  a  point  near 
Bridgeport,  Tennessee,  one  of  the  rails  fell  upon  his  foot  and 
injured  it  seriously.  The  plaintiff  contends,  and  so  testified, 
that  while  he  and  five  others  were  lifting  a  rail  for  the  pur- 
pose of  unloading  it,  the  engine  attached  to  the  train  backed, 
causing  a  sudden  jerk,  causing  one  of  the  rails  in  the  car  to 
turn  over  and  fall  on  his  foot  and  cause  the  injury.  The 
defendant  contends  that  the  injury  was  caused  by  the  rail 


K  C]  FEBEUARY  TERM,  1901.  287 

Williams  t?.  Southebn  Railway  Co. 

turning  over  because  the  men  who  were  unloading  the  car 
stepped  on  it,  and  that  the  injury  was  purely  accidental. 
To  establish  this  view  of  the  case,  the  defendant  introduced 
the  testimony  of  six  witnesses,  who  testified  that  they  were 
present  and  saw  the  transaction,  and  that  it  occurred  as  con- 
tended by  defendant  The  plaintiff  alone  testified  to  the 
facts  he  relied  on  for  a  verdict 

At  the  close  of  the  evidence,  the  defendant  moved  to  non- 
suit the  plaintiff  for  the  reason  that  it  appeared  from  all  the 
evidence  that  plaintiff  was  injured  in  the  State  of  Tennessee; 
"that  plaintiff  was  injured  by  the  n^ligence  of  a  fellow-ser- 
vant, and  defendant  contended  that  at  common  law  he  could 
not  recover  for  an  injury  caused  by  the  negligence  of  a  fellow- 
servant  ;  that  to  enable  him  to  recover,  the  burden  was  upon 
him  to  show  the  common  law  rule  applicable  to  injuries  at 
the  hands  of  fellow-servants  had  been  abrogated  in  the  State 
of  Tennessee;  that  plaintiff  had  failed  to  show  any  statute 
of  the  State  of  Tennessee,  which  abrogated  the  common  law 
rule  that  one  servant  was  not  entitled  to  recover  for  injuries 
caused  by  the  negligence  of  a  fellow-servant,  and,  because  he 
bfid  so  failed,  he  is  not  entitled  to  recover  in  this  action." 
This  motion  was  refused,  and  defendant  excepted. 

This  exception  presents  the  only  point  in  the  case,  as  there 
is  no  exception  to  the  evidence  or  to  the  charge  of  the  Court. 

We  do  not  think  this  case  depends  upon  the  doctrine  of 
presumption  that  the  common  law  prevails  in  the  State  of 
Tennessee.  That  rule  obtains  as  to  the  established  common 
law  of  England  at  the  time  of  our  separation  from  that  gov- 
ernment The  doctrine  of  non-liability  for  the  acts  of  fellow- 
servants  is  not  one  of  those  established  principles  of  common 
law  at  the  date  of  our  independence.  This  doctrine  was  not 
declared  in  England  until  1837,  in  the  case  of  Priestly  v. 
Fowler,  3  M.  and  W.,  1.  And  about  the  same  time  it  was 
declared  by  the  Supreme  Court  of  South  Carolina  in  the  case 
of  Murray  v.  Railroad,  1  McMillan,  387,  36  Am.  Dec.,  268. 


288  IN  THE  SUPKEME  COUKT.  [128 

WiLiJAMS  V.  Southern  Railway  Co. 

But  soon  after  the  decision  of  these  cases,  the  case  of  Far- 
ivell  V,  Boston  R,  R,  Co,,  4  Mete.,  49,  38  Am.  Dec.,  339, 
presenting  f nlly  this  question,  came  before  the  Supreme  Court 
of  Massachusetts,  when  Chief  Justice  Shaw  delivered  the 
well-considered  opinion  of  the  Court,  which  has  since  been 
regarded  as  the  leading  case  on  the  subject  It  is  not,  then, 
one  of  the  doctrines  of  the  common  law  that  this  Court  could 
presume  to  exist  in  the  State  of  Tennessee. 

But  we  are  of  opinion  that  this  case  is  governed  by  the  law 
of  tliis  State,  and  that  the  Fellow-Servant  Act  of  1897  applies 
to  it.  The  act  is  not  limited  to  injuries  received  in  this  State, 
but  it  is  made  to  apply  to  ^^any  railroad  company  operating  in 
this  State,  who  shall  suffer  injury  to  his  person,"  etc.  The 
Southern  Railway  Company  operates  its  road  in  this  State, 
and,  according  to  the  terms  of  this  act,  is  liable  to  its  provis- 
ions. Of  course  the  courts  of  Tennessee  would  not  be  bound 
to  observe  this  act,  but  the  Courts  of  this  State  are. 

Indeed,  we  do  not  see  that  the  fact  that  the  injury  occurred 
in  Tennessee  has  any  bearing  on  the  case.  The  plaintiff's 
action  is  not  in  tort  ex  delicto,  but  ex  contractu,  for  breach 
of  contract.  For  although  a  tort  is  allied,  it  is  based  on 
contract  Farwell  v.  Boston  R.  R.  Co.,  38  Am.  Dec.,  339 
(4  Mete.,  49).  This  being  so,  and  defendant  being  a  resident 
of  this  State,  and  it  not  being  shown  where  the  contract  was 
made,  or  what  State  should  have  jurisdiction  of  its  enforce- 
ment, it  seems  to  us  it  was  altogether  proper  that  the  courts 
of  this  State  should  take  jurisdiction,  and  enforce  the  contract 
by  ascertaining  damooes  for  its  breach. 

As  to  whether  the  jury  should  have  found  a  verdict  for  the 
plaintiff,  upon  the  evidence  in  this  case,  was  a  matter  for 
them  and  not  for  us. 

Affirmed. 

Clark,  J.,  concurs  on  the  ground  that^  by  the  law  obtain- 
ing in  Tennessee,  the  place  where  the  injury  was  sustained, 
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the  defendant  waufd  not  be  protected  by  the  defence  that  the 
plaintiff  and  engineer  were  fellow-servants.  Railroad  v.  Car- 
roll 6  Heiskell  (53  Tenn.),  347^  362;  Railroad  v.  Collins, 
2  Duval  (63  Ky.),  114,  87  Am.  Dec.,  486. 

Montgomery,    J.,    concurs    in    concurring    opinion    of 


WISE  V.  LEONHARDT. 

(Filed  May  23,  1901.) 

1.  WILLS — Beneficiaries — Construction. 

A  devi&e  of  real  property  to  the  grandchildren  of  testator,  to  be 
divided  at  death  of  father  of  children,  entitles  only  such  as 
were  living  at  death  of  testator. 

2.  WILLS — Construction — Beneficiaries, 

Where  a  testator  devises  real  property  to  children,  of  his  son,  to 
be  divided  after  death  of  such  son,  only  those  children  who 
were  bom  at  the  time  of  the  testator's  death  were  entitled 
to  take  under  the  will,  the  title  to  the  devisees  passing  im- 
mediately on  death  of  testator. 

Action  by  Sally  Wise  and  others  against  D.  P.  Leonhardt 
and  others,  heard  bv  Judge  E.  W.  Timherldke,  at  December 
(Special)  Term,  1900,  of  Superior  Court  of  Likcoln 
County.  From  a  judgment  for  the  defendants,  the  plaintiffs 
appealed. 

/I.  L.  Quickel,  and  L.  C,  Holland,  for  the  plaintiffs. 
D,  W.  Robinson,  and  C.  E,  Childs,  for  the  defendants. 

Montgomery,  J.     The  construction  of  a  clause  in  the  will 
of  Joseph  Leonhardt  is  the  matter  before  the  Court     The 
128 19 
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item  is  as  follows :  "I  give  and  devise  to  my  son  Lawrence's 
children  the  half  of  the  tract  of  land  where  he  now  lives,  to  be 
divided  equally  among  them  after  the  death  of  my  son  Law- 
rence, to  have  and  to  hold  to  them  and  their  heirs  in  fee-sim- 
ple forever." 

At  the  death  of  the  testator,  his  son  Lawrence  had  three 
children,  and  afterwards — ^more  than  ten  months  after  the 
death  of  the  testator  and  in  the  lifetime  of  Lawrence — eight 
other  children  were  bom  to  him.  The  defendant's  contention 
is  that,  as  a  time  in  the  future,  the  death  of  Lawrence  is  fixed 
for  the  partition  of  the  estate  among  the  devisees,  all  of  the 
children  of  Lawrence  and  the  heirs  of  such  as  had  died,  and 
who  were  living  at  the  death  of  Lawrence,  were  entitled  to  a 
share  in  the  estate. 

The  general  rule  is  conceded  to  be  that  where  there  is  a 
devise  or  bequest  to  individuals,  or  to  a  class,  those  who  an- 
swer the  description  at  the  testator's  death  will  take,  if  there 
be  nothing  in  the  will  io  indicate  a  different  intention  on  the 
part  of  the  testator.  But  it  is  insisted  also  by  the  defendants 
that  the  postponing  of  the  partition  of  the  land  until  the 
death  of  Lawrence,  the  father  of  the  devisees,  makes  applica- 
ble another  rule,  not  inconsistent  with  the  general  one,  viz: 
That  as  the  Courts  desire  to  extend  the  benefits  of  a  will  to 
as  many  individuals  falling  within  a  class,  in  cases  of  devises 
and  legacies,  as  possible,  where  a  future  period  beyond  the 
death  of  the  testator  is  fixed  for  th©  division  of  tKe  property, 
the  Courts  will  adopt  such  future  period  for  ascertaining 
the  beneficiaries,  and  will  include  all  who  fall  within  the 
designated  class  at  the  latest  possible  period  for  determining 
who  compose  the  class.  The  principle  does  not  apply  to  real 
estate  unless  there  be  an  intermediate  estate,  for  life  or  years, 
intervening  between  the  death  of  the  testator  and  the  time 
in  the  future  when  the  devisees  in  remainder  come  into  the 
possession  of  their  vested  remainders.     It  applies  in  cases  of 
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bequests  of  personal  property  where  the  possession  of  the  same 
is  to  be  held  by  trustees  or  executors  to  be  delivered  to  the 
legatees  at  a  future  period.  2  Jarman  on  Wills,  704 ;  Irvin 
t.  Clarh,  98  N.  C,  437;  Carroll  v.  Hancock,  48  K  C, 
471 ;  Sanderlin  v.  Deford,  47  N.  C,  74 ;  Meares  v.  Meares, 
26  X.  C,  192;  Fleetwood  v.  Fleetwood,  17  N.  C,  222; 
Vanhook  v.  Vanhook,  21  N.  C,  589. 

But  in  the  present  case  the  title  to  and  right  of  possession 
in  and  to  the  land  devised  passed  to  the  devisees,  as  a  class, 
immediately  and  directly  upon  the  death  of  the  testator. 
Lawrence,  the  son  of  the  testator,  took  no  interest  under  the 
will.  At  the  death  of  the  testator  the  title  devolved  upon 
Lawrence's  children,  and  their  right  of  possession  was  imme- 
diate. The  title  to  the  land  could  not  be  in  the  clouds;  it 
did  not  vest  in  Lawrence  because  he  took  nothing  under  the 
will ;  it  had,  by  force  of  law,  to  vest  in  his  children  as  a  class, 
the  devisees  named  in  the  will.  The  call  for  those  who  took 
as  a  class  under  the  will  was  made  at  the  death  of  the  testator, 
and  the  children  of  Lawrence  who  were  living  at  the  death  of 
the  testator  alone  could  answer  the  description.  The  owners  of 
the  land  had  to  be  ascertained  at  the  time  of  the  death  of  the 
testator,  which  would  not  have  been  a  requisite  if  there  had 
been  an  intermediate  particular  estate,  because,  in  the  last  in- 
stance, there  would  have  been  no  necessity  for  ascertaining  the 
owners  of  the  land  until  the  time  mentioned  in  the  will  for  its 
partition.  Hawkins  v.  Everitt,  58  N".  C,  42 ;  Carroll  v. 
Hancock,  supra;  Knight  v.  Knight,  56  N.  C,  167. 

The  children  of  Lawrence  who  were  living  at  the  death 
of  the  testator,  therefore,  alone  were  entitled  to  the  land 
devised. 

It  seems  that  the  plaintiffs  claim  that  there  were  four  chil- 
dren of  Lawrence  living  at  the  time  of  the  death  of  the  testa- 
tor— ^Mrs.  Wise,  Jacob,  Cameron  and  Julius.  On  the  trial 
the  only  witnesses  who  were  examined  as  to  the  matter  of  the 
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time  of  the  birth  of  Julius,  testified  that  they  did  not  know 
whether  he  was  bom  before  or  after  the  death  of  the  testator. 
And  further,  the  plaintiffs  claimed  in  their  complaint  that 
Jacob,  who  had  gone  to  Texas  to  live,  had  not  been  heard 
from  in  fifteen  years,  and  they  allied  that  on  that  account 
there  was  a  presumption  of  law  that  he  was  dead.  Under 
the  view  his  Honor  took  of  the  case,  it  was  not  necessary  in 
the  trial  below  to  have  the  date  of  Julius'  death  fixed.  But 
error  having  been  adjudged  by  this  Court  in  the  judgment 
of  the  Court  below,  it  will  become  necessary  to  have  the  date 
of  the  death  of  Julius  determined  in  the  next  trial.  If  he 
was  bom  after  the  death  of  the  testator,  he  takes  nothing 
under  the  will  of  Joseph  Leonhardt,  but  if  he  was  bom  before 
the  testator  died,  and  died  himself  after  the  death  of  the  tes- 
tator, his  share  in  the  estate  descended  to  all  the  children  of 
Lawrence  and  the  representatives  of  such  as  were  dead  as 
his  heirs-at-law.  There  must  have  been  no  contention  on  the 
trial  that  Jacob  was  dead,  for  his  Honor  in  the  judgmwit 
gave  him  a  share  of  the  estate. 
Error. 


TAYLOR  V.  CAPEHART. 

(Filed  May  23.  1901.) 

VENDOR    AND    PURCHASER— Fttrc^Uwe-Jfoney—Oontroct-Vitd^ 
ment  Lien — Priority, 

Where  a  person  conveys  property,  reserving  title  in  himself  un- 
til payment,  a  Judgment  creditor  of  the  purchaser  has  no 
Hen  on  the  land  as  against  that  of  a  claimant  under  the 
vendor. 

Action  by  S.  J.  Taylor,  executor  of  Babel  Taylor,  against 
A.  Capehart,  Minnie  M.  Capehart  and  Leroy  Capehart^  execu- 
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tors  of  W.  J.  Capehart  and  W.  T.  Capehart,  heard  by  Judge 
A.  L.  Coble  and  a  jury,  at  Fall  Term,  1900,  of  the  Superior 
Court  of  Bertie  County.  From  a  judgment  for  the  plain- 
tiff, the  defendants  appealed. 

Martin  £  Peebles,  for  the  plaintiff. 

Francis  D,  Winston,  and  Shepherd  &  Shepherd,  for  the 
defendants. 

FuBCHEs,  C.  J.  On  the  first  day  of  January,  1884,  W.  J. 
Capehart  and  his  son  W.  T.  Capehart  entered  into  a  contract 
of  conditional  sale,  by  the  said  W.  J.  Capehart  to  W.  T. 
Capehart,  of  a  tract  of  land  known  as  the  "Urquahart  farm," 
in  Bertie  County,  containing  1,176  acres,  and  various  articles 
of  personal  property ;  for  which  the  said  W.  T.  Capehart  exe- 
cuted to  the  said  W.  J.  Capehart  ten  several  notes  payable  at 
different  periods  thereafter,  amounting  to  more  than  $10,000. 
But  the  title  to  all  this  property,  real  and  personal,  was  ex- 
pressly reserved  by  the  said  W.  J.  until  all  said  notes  were 
paid,  and,  upon  default  of  payment  of  any  one  of  said  notes, 
they  were  all  to  become  due,  and  the  said  W.  J.  had  the  right 
to  sell  the  said  land  and  personal  property  after  ten  days'  ad- 
vertisement, for  cash,  and  to  apply  the  proceeds  of  said  sales 
to  the  payment  of  said  notes.  But  if  they  were  all  paid, 
then  the  said  W.  J.  was  to  make  and  execute  to  said  W.  T. 
Capehart  a  deed  in  fee  simple  to  said  land. 

Under  this  contract^  which  was,  soon  after  its  execution, 
duly  probated  and  registered,  the  said  W.  T.  Capehart  en- 
tered upon  and  took  possession  of  said  land  and  personal  prop- 
erty, which  he  retained  until  the  2d  day  of  January,  1888, 
having  in  the  meantime  paid  the  two  notes  first  falling  due ; 
and  on  the  said  2d  day  of  January,  1888,  the  said  W.  T. 
Capehart  made  and  executed  to  the  said  W.  J.  Capehart  the 
following  paper-writing : 
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"This  is  to  certify  that  I  have  this  day  sold  and  surrea- 
dered  to  W.  J.  Capehart  all  my  interest  in  the  farm  upon 
which  I  now  reside,  known  as  the  Urquahart  plantation,  lying 
in  Bertie  County,  adjoining  the  lands  of  S.  A.  Norfleet^  J.  M. 
Jenkins,  Richard  Jenkins  and  Hiram  Harrell,  and  contain- 
ing by  estimation  one  thousand  one  hundred  and  seventy-five 
acres,  more  or  less ;  also  my  interest  in  all  personal  property, 
to-wit,  one  ten-horse  power  Tanner  engine  and  fixtures,  one 
gin  and  fixtures,  one  cotton-press  and  fixtures,  one  wagon  and 
all  the  horse-carts  and  wheels  on  hand,  all  the  plantation  tools 
and  implements,  all  the  cotton-seed  from  the  crop  of  1887, 
also  all  the  com  and  fodder  on  hand,  and  all  household  and 
kitchen  furniture;  and  in  consideration  of  the  surrender  of 
all  the  above-named  property,  the  said  W.  J.  Capehart  agrees 
to  surrender  eight  notes  or  bonds  he  holds  against  me^ 
amounting  in  the  aggregate  to  ten  thousand  seven  hundred 
and  fifty-two  dollars  and  eighty-nine  cents,  said  notes  having 
been  given  by  me  to  the  said  W.  J.  Capehart  for  the  most  of 
the  property  herein  conveyed,  some  change  having  been  made 
in  some  of  the  stock,  etc.  Given  under  my  hand  and  seal, 
this  2d  day  of  January,  1888. 

"W.  T.  Capbhabt.     (SeaL)" 

And  the  said  W.  J.  at  once  entered  upon  and  took  posses- 
sion of  said  land  and  property.  But  this  instrument  was  not 
probated  and  registered  until  1896 ;  and  it  appears  that  in 
1894  the  said  W.  J.  Capehart,  claiming  to  act  under  the  power 
of  sale  contained  in  the  contract  of  the  Ist  of  January,  1884, 
sold  said  land  and  personal  property,  which  was  bid  off  by 
the  defendant  Alanson  Capehart  and  conveyed  by  him  to  his 
father  W.  J.  Capehart. 

On  the  2d  day  of  January,  1888,  the  plaintiff  had  an  ac- 
tion pending  in  the  Superior  Court  of  Bertie  County  against 
W.  T.  Capehart,  and  on  the  30th  day  of  May,  1888,  recov- 
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ered  judgment  for  $4,702.08;  and  on  this  judgment  this 
action  is  brought  to  hold  the  defendants,  who  are  the  executors 
of  W.  J.  Capehart,  liable  for  plaintiff^s  judgment,  and  to 
have  it  declared  a  lien  on  said  land. 

There  were  three  issues  submitted: 

"1.  Did  W.  J.  Capehart  go  into  the  open  and  notorious 
adverse  possession  of  the  Urquahart  farm  under  the  paper 
dated  January  2,  1888?  And,  if  so,  at  what  time?  An- 
swer: Yes;  on  January  2,  1888. 

^'2.  Was  the  judgment  mentioned  in  the  pleadings  duly 
docketed  so  as  to  create  a  lien  to  the  claims  of  W.  J.  Capehart 
on  the  real  property  of  W.  T.  Capehart  situate  in  Bertie 
County?     Answer:  Yes. 

"3.  Is  the  lien  of  the  said  judgment  barred  by  the  Statute 
of  Limitations ?     Answer:  "No.'' 

It  was  agreed  that  these  issues  were  all  questions  of  law 
arising  upon  the  undisputed  facts,  and  that  the  Court  could 
direct  the  answer  to  each  of  them,  which  he  did,  as  above 
shown.  And  upon  these  issues  he  entered  judgment  for  the 
plaintiff,  declaring  it  to  be  a  superior  lien  on  the  Urquahart 
tract  of  land  to  the  defendant's  claim  for  the  purchase-money. 
The  defendants  excepted  and  appealed. 

We  have  examined  the  record  with  care  to  see  if  we  could 
ascertain  the  reasoning  upon  which  his  Honor  put  his  judg- 
ment in  directing  the  finding  on  the  second  issue,  but  we  have 
been  unable  to  do  so ;  nor  do  we  find  any  law  to  sustain  his 
decision. 

It  is  true  that  the  case  is  not  free  from  some  complication, 
owing  to  the  fact  that  W.  J.  Capehart  undertook  in  1894  to 
8eD  this  land  and  personal  property  under  the  powers  con- 
tained in  the  original  contract  of  1884.  And  the  fact  that 
the  paper,  dated  January  2,  1888,  to  W.  J.  Capehart  by 
W.  T.  Capehart  says,  "This  is  to  certify  that  I  have  this  day 
sold  and  surrendered  to  W.  J.  Capehart  all  my  interest  in  the 
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farm,  and  the  personal  properly  thereon — some  of  the  per- 
sonal property  having  been  changed,  and  not  being  the  same  I 
bought  of  him" — this  is  claimed  by  plaintiff  to  be  a  sale,  and 
not  having  been  registered  until  the  plaintiff  got  his  judg- 
ment, was  invalid  under  the  act  of  1895,  chapter  147,  and 
therefore  his  judgment  was  a  lien.  While  defendants  con- 
tend that  it  was  not  a  sale,  but  a  rescission  of  the  contract  of 
the  1st  of  January,  1884,  and  need  not  be  registered. 

It  seems  to  us  that  it  might  be  held  to  be  a  rescission  of 
the  contract  of  1884  as  to  the  land  and  a  sale  of  the  personal 
property  on  the  farm,  not  conveyed  to  W.  T.  Capehart  by  that 
contract.  But  under  the  view  we  take  of  the  case,  it  is  not 
necessary  to  decide  that  question,  and,  as  it  is  not  directly 
presented,  we  do  not  do  so,  as  there  is  manifest  error  whether 
that  question  be  decided  the  one  way  or  the  other. 

W.  T.  Capehart  never  had  the  legal  title.  At  best,  he  had 
a  right  in  equity  to  compel  W.  J.  Capehart  to  convey  the  title 
to  him  upon  his  paying  the  purchase-money  (the  notes).  The 
title  to  the  land  was  in  W.  J.  Capehart,  and  held  by  express 
agreement  in  the  contract  of  the  1st  of  January,  1884,  as 
security  for  the  payment  of  the  purchase-money  (the  notes). 
It  is  admitted  that  only  two  of  them  had  been  paid,  leaving 
a  balance  of  $8,000  or  $10,000  unpaid.  And  how  it  is  that 
the  plaintiff  can  have  a  superior  lien  on  this  land  over  the  de- 
fendant's debt  for  the  purchase-money  we  are  unable  to  see. 

If  the  plaintiff's  judgment  is  a  lien  at  all  (and  that  wiQ 
depend  upon  the  construction  put  on  the  paper  executed  the 
2d  of  January,  1888),  it  is  inferior  to  the  defendant's  lien  for 
the  purchase^money. 

It  will  be  seen  that  we  have  not  discussed  the  effect  (if 
any)  of  the  attempted  sale  to  W.  J.  Capehart  in  1894,  be- 
cause it  was  not  made  a  point  in  the  case  and  not  necessary 
to  be  considered — taking  the  view  of  the  case  we  do.  Neither 
do  we  discuss  the  question  of  fraud  alleged  in  the  complaint, 
because  the  case  on  appeal  does  not  present  this  question. 
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But  there  is  error  in  holding  and  declaring  that  plaintiff's 
judgment  is  a  superior  lien  on  the  Urquahart  tract  to  the 
defendant's  debt  for  the  purchase-money. 

Error. 


HOOKER  V.  YELLOWLEY. 

(Filed  May  23,  1901.) 

1.  SVCGESSlOU—Descent-^Diatrihution— Notice— The     Code,     Sec, 
1442. 

Real  property  conveyed  by  an  heir  after  the  lapse  of  two  years 
from  the  death  of  the  intestate  is  liable  to  payment  of  the 
debts  of  the  intestate,  provided  the  purchaser  has  notice  of 
the  debts. 

2  ADMINISTRATOR— Efflccctttor*— Bond— Principal  and  Burety. 

A  mortgage  given  by  an  administrator  to  a  surety  on  his  bond 
to  secure  the  latter  against  loss  inures  to  the  benefit  of  the 
creditors  of  the  estate. 

8.  LIMITATION  OF  ACTIONS— ForccZo«ire  of  Mortgages— Personal 
Liability — Administrator — Surety. 

Property  mortgaged  by  an  administrator  to  a  surety  to  secure 
him  against  loss  may  be  subjected  to  payment  of  estate 
debts,  though  the  personal  liability  of  the  surety  is  barred. 

4.  PRINCIPAL   AND   SURETY— Succession — Administrator— Insol- 
vency. 

Estate  creditors  are  entitled  to  have  the  real  estate  of  intestate, 
conveyed  after  two  years  with  notice  to  purchaser,  subjected 
to  satisfaction  of  their  Judgments,  Irrespective  of  the  sol- 
vency  or  liability  of  the  surety  or  bond  of  administrator. 


1 
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Action  by  Elizabeth  Hooker  against  J.  B.  Yellowley, 
administrator  of  E.  C.  Yellowley,  J.  B.  Cherry,  Wnu  White- 
head, J.  B.  Yellowley,  individually  and  as  executor  of  Har- 
riet Yellowley,  heard  by  Judge  H.  B.  Sta^huch,  at  Decem- 
ber Term,  1900,  of  Pitt  County  Superior  Court.  From  a 
judgment  for  the  plaintiff,  the  defendant  J.  B.  Cherry  ap- 
pealed. 

Skinner  &  Whedbee,  for  the  plaintiff. 

Jarvis  &  Blow,  and  F,  O.  James,  for  the  defendant  Cherry. 

Clabk,  J.  This  is  an  order  for  an  injunction  to  the 
hearing,  granted  upon  the  complaint  used  as  an  affidavit 
At  the  death  of  Edward  C.  Yellowley,  intestate,  in  1885,  his 
property  descended  to  his  sister  H.  A.  Yellowley,  his  nephew 
J.  B.  Yellowley,  the  son  of  a  deceased  brother,  and  six  nieces, 
the  daughters  of  another  brother.  J.  B.  Yellowley  qualified 
as  administrator,  with  the  defendant  J.  B.  Cherry  as  one  of 
his  sureties,  wasted  the  personal  estate,  became  insolvent^  and 
has  removed  from  the  State.  The  plaintiff,  who  was  a  cred- 
itor by  bond  of  E.  C.  Yellowley,  presented  her  bond  to  the 
administrator  for  payment,  and  repeatedly  thereafter,  who 
always  promised  to  pay,  but  finally  action  was  brought  and 
judgment  obtained,  June,  1891.  The  said  administrator 
failing  to  pay  the  same,  though  having  sufficient  assets  in 
hand,  the  plaintiff  commenced  an  action  to  December  Term, 
1894,  of  the  Superior  Court  against  him  and  the  sureties  on 
the  administration  bond,  among  them  the  defendant,  who, 
having  pleaded  the  Statute  of  Limitations  at  the  hearing  of 
the  same,  April  Term,  1896,  the  jury,  under  the  instructions 
of  the  Court,  found  that  said  sureties  were  protected  by  the 
Statute  of  Limitations.  No  part  of  plaintiff's  judgment  has 
been  paid,  and  it  is  still  dua 

The  intestate  left,  among  other  property,  five  thousand 
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acres  of  land,  duly  described  in  the  complaint,  one-third  inter- 
est in  which  descended  to  J.  B.  Yellowley  direct,  and  another 
third,  under  the  will  of  Harriet  A.  Yellowley  in  1890,  and 
which  he  has  not  conveyed  other  than  by  a  mortgage  to  the 
defendant^  the  surety  on  his  administration  bond,  under 
which  mortgage  the  defendant  has  advertised  the  land  for 
sale.    All  the  above  allegations  are  admitted  in  the  answer. 

The  complaint  further  alleges  that  in  March,  1891,  the  de- 
fendant Cherry  caused  said  J.  B.  Yellowley  to  execute  to  him 
the  aforesaid  mortgage,  which  embraces  also  a  lot  in  Green- 
ville owned  by  said  Yellowley,  to  secure  said  Cherry  from 
apprehended  loss  as  surety  on  said  administration  bond, 
though  at  the  time  no  loss  had  occurred  and  Yellowley  was  not 
indebted  to  him. 

The  answer  avers  that  a  few  days  after  the  execution  of  the 
mortgage  the  defendant  did  pay  off  a  judgment  for  $1,675.00 
taken  against  him  as  one  of  the  sureties  upon  said  adminis- 
tration bond.  It  is  further  averred  and  not  denied,  that  J.  B. 
Cherry  obtained  an  indemnity  bond  from  Harriet  A.  Yellow- 
ley in  the  sum  of  $3,000,  by  reason  of  his  being  surety  upon 
the  administration  bond  aforesaid,  and  has  also  taken  a  con- 
veyance of  the  one-third  interest  of  the  six  nieces  in  the  estate 
and  a  release  by  them  of  all  liability  as  surety  upon  said 
administration  bond. 

The  plaintiff  asks  that  the  mortgage  and  bond  be  declared 
without  consideration,  fraudulent  and  void,  and  for  its  can- 
cellation; that  J.  B.  Cherry  account  for  such  securities  as 
he  has  received  from  J.  B.  Yellowley,  and  such  securities 
and  moneys  as  he  has  received  from  the  co-sureties  on  the 
bond ;  that  he  be  restrained  from  selling  the  realty  under  said 
mortgage,  and  that  the  land  in  question  be  sold  by  a  commis- 
sioner, appointed  in  this  cause,  to  pay  the  judgment  in  favor 
of  the  plaintiff,  and  such  other  (if  any)  debts  of  E.  C.  Yel- 
lowley remaining  unpaid. 
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By  virtu©  of  The  Code,  section  1442,  the  real  estate  of 
E.  C.  Yellowley  in  the  hands  of  his  heirs-atrlaw,  or  in  the 
hands  of  purchasers  who  took  conveyances  of  the  same,  evea 
after  the  lapse  of  two  years,  unless  they  are  bona  fide  pur- 
chasers for  value  and  without  notice,  is  liable  to  payment  of 
the  debts  of  the  intestate.  If,  instead  of  a  mortgage  to  secure 
defendant  from  apprehended  loss,  the  latter  had  taken  a  con- 
veyance for  full  value  paid  down,  this  land  would  still  be 
subject  to  plaintiff's  debt,  for  defendant  had  the  fullest  no- 
tice that  the  debts  of  the  intestate,  and  especially  this  iden- 
tical debt,  had  not  been  paid,  for  he  had  been  sued  on  it  in 
an  attempt  to  make  the  sureties  on  the  administration  bond 
pay  it.  The  defendant  does  not  deny  the  avermcAt  that  he 
took  this  mortgage  to  secure  himself  against  apprehended  loss. 
So  far  from  releasing  the  realty  from  liability  to  plaintiff, 
the  mortgage  would  really  inure  to  his  benefit,  even  if  it  had 
been  of  other  property  of  the  administrator  than  that  de- 
scended from  E.  C.  Yellowley.  Cooper  v.  Middleton,  94  N. 
C,  862 ;  Brandt  on  Suretyship,  sections  324  and  326 ;  Shel- 
don on  Subrogation,  sections  154-156.  And  such  property 
can  be  subjected  even  though  the  personal  remedy  against 
the  surety  is  barred  by  the  Statute  of  Limitations.  Long  v. 
Miller,  93  N.  C,  227.  The  defendant,  surety  on  the  admin- 
istration bond,  seems  to  have  gathered  in,  in  one  way  or  an- 
other, a  very  large  part  of  the  property  of  the  estate,  and  he 
took  the  same  with  notice  of  the  unpaid  indebtedness  of  the 
estate.  His  defence  in  the  argument,  here,  that  he  is  solvent, 
and  the  administration  bond  as  representing  the  personalty 
must  first  be  subjected  before  the  realty,  comes  with  poor 
grace  when  he  and  the  other  sureties  thereon  have  in  fact  been 
sued  and  have  protected  themselves  by  a  plea  and  an  adjudi- 
cation thereon  in  their  favor  that  they  are  sheltered  from  lia- 
bility by  the  Statute  of  Limitations.  The  liability  of  the 
realty  to  plaintiff  is  so  well  and  thoroughly  discussed  in 
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Badger  v.  Daniel,  79  if.  C,  372,  that  nothing  further  need 
be  said.  Hinton  v.  Whitehurst,  71  N.  C,  66 ;  S.  C,  73  N. 
C,  157,  and  75  K  C,  178. 

In  continuing  the  injunction  to  the  hearing  there  was  no 
error.  Heileg  v.  Stokes,  63  N.  C,  612 ;  Jarman  v.  Sanders, 
64  K  C,  368. 

No  error. 


ROWE  V.   CAPE  FEAR  LUMBER  CO. 

(Filed  May  23,  1901.) 

BOUNDARIES — Deed» — Construction — Riparian  Rights — Water  and 
Watercourses — fSwamps — Trespass. 

Where  a  deed  calls  for  points  on  bank  of  cwamp  and  thence 
along  the  swamp,  title  of  grantee  extends  no  further  than 
banks  of  swamp. 

Action  by  John  W.  Rowe  and  M.  V.  Doeh  against  Cape 
Fear  Lumber  Company,  heard  by  Judge  Fred.  Moore  and  a 
jury,  at  December  Term,  1900,  of  the  Superior  Court  of 
Pender  County.  From  a  judgment  for  the  defendants, 
the  plaintiffs  appealed. 

H.  L.  Stevens,  for  the  plaintiffs. 
James  0.  Carr,  for  the  defendant. 

FuBCHEs,  C.  J.  Action  of  trespass  for  cutting  timber  on 
Catekin  Swamp.  The  plaintiff  claims  under  a  grant  from 
the  State  dated  the  20th  December,  1893,  which  is  admitted 
to  cover  the  swamp,  the  loctcs  in  quo.  The  defendant  is  the 
owner  of  three  tracts  of  land,  Nos.  1,  2  and  3,  on  the  east  side 
of  said  swamp,  and  one  tract  on  the  nothwest  side  of  said 
swamp.     The  calls  in  defendant's  deed  to  tract  No.  3  on  the 
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east  side  are  to  the  ^^nm"  of  the  swamp^  and  thence  with  the 
"run"  of  the  swamp.  And  plaintiff  admits  that  this  deed 
carries  defendant's  title  to  that  tract  to  the  run  of  the  swamp. 
But  the  calls  on  the  other  two  tracts  on  the  east  side  are  to 
points  on  the  margin  or  banks  of  the  swamp^  and  thence 
with  the  swamp.  And  the  tract  on  the  northwest  side 
of  the  swamp,  according  to  the  evidence^  commenced  on  a  pine 
standing  on  the  edge  or  bank  of  the  swamp  about  twenty-two 
rods  from  the  thread  or  "run"  of  the  swamp ;  thence  various 
calls  and  distances  to  Bear  Branch,  which  empties  into  Cat- 
skin  Swamp  near  its  head;  thence  down  the  swamp  to  the 
beginning  comer. 

The  defendant  contends  that,  being  the  owner  of  the  land 
on  both  sides  of  the  swamp,  it  is  the  owner  of  the  entire 
SAvamp ;  that  as  the  calls  of  its  deeds  are  for  the  swamp,  it 
is  the  riparian  owner  thereof;  that  its  deeds  on  each  side 
carry  its  title  to  the  thread  or  "run"  of  the  swamp,  and  the 
State,  in  1893,  did  not  own  the  land  conveyed  by  the  grant 
to  plaintiff. 

If  this  contention  be  correct,  the  defendant  is  the  owner  of 
the  land,  and  plaintiff  is  not  entitled  to  recover ;  while,  on  the 
other  hand,  if  this  contention  of  defendant  is  not  correct, 
as  the  trespass  is  admitted,  the  plaintiff  is  entitled  to  recover. 

The  plaintiff,  in  substance,  asked  the  Court  to  charge  the 
jury  that,  defendant's  deeds  calling  for  the  edge  or  banks  of 
the  swamp,  the  banks  or  edge  of  the  swamp  was  the  boundary 
of  defendant's  land ;  while,  on  the  other  hand,  the  defendant^ 
in  substance,  asked  the  Court  to  charge  that  the  defendant's 
lines  extended  to  the  "run"  and  did  not  stop  at  the  edge  of 
the  swamp.  In  fact,  the  defendant's  prayer  asked  the  Court 
to  charge  that  if  they  found  that  the  defendant's  calls  were 
to  the  swamp  and  thence  with  the  "run"  of  the  swamp  to  the 
first  station,  they  would  find  the  "run,"  and  not  the  banks  of 
the  swamp,  to  be  the  defendant's  boundary  lina     This  prayer 
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was  given,  though  none  of  defendant's  deeds  called  for  the 
run  of  the  swamp,  except  those  of  No.  3  on  the  east  side  of 
the  swamp.  And  plaintiff  admitted  defendant's  claim  to 
that  tract  The  charge  was  erroneous  on  this  account  But 
we  prefer  to  put  our  judgment  on  the  merits  rather  than  this 
technical  error. 

While  there  may  be  some  authorities  found  to  the  contrary, 
the  general  rule  is  that  what  are  the  boundaries  is  a  question 
of  law  for  the  Court,  and  where  the  boundaries  are  is  a  ques- 
tion of  fact  for  the  jury.  This  is  well-settled  law  in  this 
State.  Sctdl  v.  Prvden,  92  N.  C,  168 ;  Burnett  v.  Thomp- 
son, 35  N.  C,  379 ;  ClarTc  v.  Wagoner,  70  N.  C,  706.  So, 
it  was  the  duty  of  the  Court  to  instruct  the  jury  what  were 
the  defendant's  boundaries — ^whether  they  were  the  banks  of 
the  swamp,  or  the  center  or  "run"  of  the  swamp.  This  the 
Court  did,  and  told  the  jury  that  it  was  the  "run." 

It  is  the  undoubted  rule  that  where  the  calls  in  a  deed  are 
to  and  along  the  banks  of  a  non-navigable  river  or  creek,  this 
takes  the  title  to  the  middle  of  the  stream.  State  v.  Glenn, 
52  N.  C,  321 ;  Smith  v.  Ingram,  29  N.  C,  175 ;  Williams  v, 
Buchanan,  23  N".  C,  535.  But  this  is  where  a  creek  or  river, 
or  stream  of  water,  is  called  for — ^where  there  is  nothing 
but  water,  and  the  bed  of  the  river  or  other  stream  is  not  sus- 
ceptible of  being  put  to  any  other  use,  except  to  confine  or 
carry  the  water  of  the  stream. 

But  does  this  fiction  of  the  common  law,  that  carries  the 
riparian  owner's  title  to  the  thread  of  the  stream,  obtain  in 
cases  like  this,  where  the  call  is  to  a  swamp,  and  thence  along 
the  swamp  f  We  do  not  find  authority  for  such  construction ; 
and  it  seems  to  us  that  the  conditions  are  so  different  as  not  to 
justify  such  construction  by  analogy. 

It  is  true  that  swamps  have  their  banks  which  divide  the 
swamp  from  dry  land.  But  these  are  not  the  banS^s  of  the 
thread,  which  may  be  found  in  most  of  swamps,  and,  from  the 
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evidence,  seem  to  have  been  found  in  this  swamp.  This 
iilum  or  thread  (though  it  may  be  shallow)  also  has  banks, 
which  of  itself  shows  that  the  banks  of  the  swamp  are  not 
tlie  banks  of  this  **run."  If  the  calls  of  the  run  of  Catskin 
Swamp  were  the  calls  of  the  deeds,  we  think  defendant's  title 
would  have  gone  to  the  middle,  or  to  the  "run."  The  swamp 
does  not  flow ;  it  is  only  the  run  that  flows. 

But  besides  this  reason,  which,  it  seems  to  us,  distinguishes 
the  calls  to  a  swamp  from  the  calls  to  a  river  or  other  stream 
of  water,  it  is  capable  of  being  domesticated.  It  is  often  val- 
uable for  pasturage,  or  for  its  timber,  as  it  seems  that  this 
swamp  is.  And  in  many  instances  they  may  be  drained, 
and  in  fact  are  drained,  and  put  into  a  high  state  of 
cultivation.  In  many  instances  the  swamps  of  Eastern 
Xorth  Carolina  are  more  than  a  mile  wide,  and  are 
becoming  (for  their  timber  and  other  purposes)  the 
most  valuable  portion  of  the  uncleared  lands  of  that  section  of 
the  State.  And  if  the  contention  of  the  defendant  is  true, 
all  a  man  has  to  do  to  become  the  owner  of  these  valuable 
swamps  is  to  acquire  a  slip  of  dry  land  on  their  borders,  and 
take  possession  of  the  whole  swamp.  We  do  not  think  this 
can  be  so.  And  while  we  have  not  been  able  to  find  authori- 
ties directly  in  point,  we  think  Burnett  v.  Thompson,  supra, 
Broolcs  V.  Britt,  15  N.  C,  481,  Stapleford  v.  Brinson,  24 
^ .  C,  311,  Angel  on  Watercourses,  section  18,  Gould  on  Wa- 
ters, section  45,  tend  to  sustain  the  views  we  have  taken — 
that  a  call  to  a  swamp,  and  along  a  swamp,  only  goes  to  the 
swamp. 

It  being  seen  that  the  defendant  has  no  color  of  title  to 
this  swamp,  its  claim  of  title  by  possession  must  fail.  In- 
deed, the  question  of  possession  is  out  of  the  case.  For  if 
defendant's  contention  had  been  sustained,  then  it  would 
have  had  the  legal  title,  and  it  would  not  be  necessary  to  rely 
on  possession. 

But  as  defendant  has  no  color  of  title,  that  is,  its  titles  to 
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the  dry  land,  when  there  has  been  possession,  not  extending 
to  the  swamp,  the  possession  under  the  defendant's  deeds  can 
avail  it  nothing. 

And,  outside  of  this  possession,  there  has  been  in  law  no 
possession.  The  occasional  getting  boards  and  shingles  in 
this  swamp  were  no  more  than  trespasses,  and  did  not  amount 
to  possession. 

There  was  error  in  the  Court's  instructing  the  jur j  that  the 
"run"  was  defendant's  boundary,  when  the  jury  should  have 
been  instructed  that  the  banks  of  the  swamp  were  defendant's 
boundaries.     For  this  error  there  must  be  a 

Xew  trial. 


MARTIN  V.  BUPFALOB. 

(Filed  May  23,  1901.) 

1  EXECUTION— /ndewntfy  Bondr— Surety— Wroyigful  LevySher- 
iff — Process — Trespass, 

Where  a  sheriff  commits  a  trespass  in  seizing  property  not  sub- 
ject to  his  process,  the  claimant  may  elect  to  sue  either  on 
his  official  bond  or  the  bond  of  indemnity. 

2.  EXECUTION-— Indemnify  Bond — Surety — Trespass, 

A  sheriff  can  not  relieve  the  sureties  on  an  indemnity  bond 
from  liability  to  the  endamaged  party  for  the  wrongful  levy 
of  an  execution. 

8.  NOTICE-iSrfc€rty*-Jnctemnify  Bond—Surety-^The  Code,  Sec.  597^ 
Trespass — Writing, 

Notice  to  sureties  on  an  indemnity  bond  that  the  sheriff  has 
been  sued  for  the  wrongful  levy  of  an  execution  need  not  be 
in  writing. 

128 20 
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4.  JUDGMENT — Estoppel — Res  judicata — Trespass, 

An  unsatisfied  judgment  against  one  trespasser  is  no  bar  to  a 
suit  against  another  for  the  same  trespass. 


5.  ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— Bchedule  of 
Preferred  Debts — Justices  of  the  Peace — Oath — Afirmation^ 
Trespass. 

Where  the  schedule  of  preferred  debts  is  affirmed  to  before  a 
justice  of  the  peace,  who  is  one  of  the  trustees  in  the  deed 
of  assignment,  the  assignment  is  void. 

6   FORMER  ADJUDICATION--i?e«  judicata— -Trespass. 

A  point  decided  in  a  suit  against  one  trespasser  is  not  res 
judicata  as  to  the  same  point  in  an  action  against  a  oo* 
trespasser. 

7.  BYlDENClSi— Presumptions— Principal— Surety — The  Code,  Sec, 
W,5— Sheriff. 

In  an  action  in  tort  on  an  indemnity  bond,  a  judgment  against  a 
sheriff  for  trespass  is  not  presumptive  evidence  against  the 
surety. 

Action  by  B.  F.  Martin  and  J.  O.  Flythe  against  W.  H. 
Buffaloe,  M.  L.  T.  Davis,  J.  M.  Flythe  and  E.  P.  Buxton, 
executors  of  S.  N.  Buxton,  heard  by  Judge  W.  A.  Hohe  and 
a  jury,  at  Spring  Term,  1899,  of  the  Superior  Court  of 
Northampton  County.  From  a  judgment  for  the  plaintifEs, 
the  defendants  appealed. 

Day  &  Bell,  and  Alexander  Stronach,  for  the  plaintiffs. 
R.  B.  Peebles,  for  the  defendants. 

Clark,  J.  The  principle  applying  to  actions  against  obli- 
gors upon  indemnifying  bonds  is  thus  stated  in  Murfree  on 
Sheriffs,  section  634 :  "The  genral  rule  is  that  when  a  Sheriff 
has  committed  a  trespass  in  seizing  property  not  subject  to 
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his  process,  the  claimant  may  proceed  against  him  and  his 
sureties  on  his  official  bond,  or  against  the  obligors  on  his 
bond  of  indemnity,  if  he  has  taken  one,  the  latter  being 
regarded  as  a  cumulative  security  and  the  plaintiff  (in  the 
execution)  and  his  sureties  having  rendered  themselves  lia- 
ble as  co-trespassers  by  its  execution  *  *  *.  The  claimant 
may,  at  his  election,  proceed  against  the  Sheriff  and  his 
sureties  on  his  official  bond,  or  bring  suit  against  him  and  the 
obligors  in  his  indemnity  bond,  who  can  properly  be  made 
defendants,  because  by  the  execution  of  the  bond  they  ratify 
the  acts  of  the  Sheriff  and  become  joint  wrong-doers  with 
the  officer.  It  is  well  settled  that  all  persons  who  contribute  to 
the  commission  of  a  trespass,  or  after  the  same  has  been  com- 
mitted for  their  benefit  assent  to  it,  are  responsible  as  princi- 
pals and  each  liable  to  the  extent  of  the  injury.  Hence  the 
obligor  in  an  indemnity  bond  may  be  held  a  co-trespasser 
with  the  officer  who  acted  under  it."  The  authorities  cited 
in  the  notes  thereto  sustain  the  proposition  that  the  liability 
of  the  signers  of  the  indemnity  bond  to  the  Sheriff  is,  by 
virtue  of  the  contract  of  indemnity,  but  their  liability  to  him 
whose  property  is  wrongfully  sold  is  in  tort  by  reason  of  their 
being  co-trespassers  with  the  Sheriff.  Lesher  v,  Oatman, 
30  Minn.,  at  page  328 ;  Davis  v,  Newkirk,  5  Denio,  92 ; 
Herring  v.  Iloppock,  15  N.  Y.,  409 ;  Knight  v.  Nelson,  117 
Mass.,  458 ;  Screws  v,  Watson,  48  Ala.,  628  ;  Lewis  v.  Johns, 
34  Cal.,  629;  Love  joy  v.  Murray,  70  U.  S.  (1  Wall.),  1; 
Luebbering  v.  Oberkoetter,  1  Mo.  App.,  393 ;  Allred  v.  Bray, 
41  Mo.,  487,  and  there  are  many  others. 

The  sureties  on  the  indemnity  bond  being  liable  as  co- 
trespassers,  the  Sheriff  could  not  by  a  covenant  not  to  sue 
exempt  any  one  of  them  from  liability  to  the  plaintiffs.  He 
could  only  release  them  from  liability  on  their  contract  of 
indemnity  to  himself. 

The  question  of  liability  for  personal  property  exemption 
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does  not  arise,  as  the  plaintiffs  seek  payment  only  for  die 
goods  actually  sold. 

"When  a  statute  requires  notice  to  be  given,  it  must  be 
in  writing,  etc.,  and  served  in  the  manner  required  by  The 
Code,  section  597.''  Allen  v.  Strickland,  100  N.  C,  226; 
Turner  v,  Holden,  109  N.  C,  182.  But  that  has  no  appli- 
cation to  the  notification  given  by  the  Sheriff  to  the  surety  on 
the  bond  of  indemnity  that  he  (the  Sheriff)  has  been  sued. 
This  is  not  a  judicial  notice  required  by  any  statute,  and 
therefore  required  to  be  in  writing  and  served  by  an  officer, 
but  it  is  a  notification — a  conveyance  of  information — 
which  could  be  made  orally,  or  by  mail,  or  in  any  other 
method  that  would  give  to  the  surety  the  knowledge  that  the 
officer  is  sued.  Bobbins  v.  Chicago,  71  U.  S.  (4  Wall.),  667. 
This  would  be  true  even  in  an  action  by  the  Sheriff  on  the 
indemnity  bond,  and  in  any  event  it  does  not  affect  the  plain- 
tiffs, who,  having  sued  one  trespasser  and  recovered  nothing 
by  execution,  are  not  estopped  from  suing  the  others  because 
they  might  have  had  no  notice  of  the  first  action.  A  judg- 
ment against  one  trespasser  is  no  bar  to  a  suit  against  another 
for  the  same  trespass.  Nothing  short  of  the  satisfaction  of 
the  judgment  can  have  that  effect.  Love  joy  v.  Murray,  70 
U.  S.  (3  Wall.),  1;  Elliott  v.  Hay  den,  104  Mass.,  180. 

The  defendants  insist,  however,  that  there  was  error  in 
the  instruction  to  the  jury  that  if  they  believe  the  evidence 
to  answer  the  issue  "Yes,"  because  it  appears  in  evidence 
that  the  schedule  of  preferred  debts  was  affirmed  to  before 
B.  E.  Martin,  a  Justice  of  the  Peace,  who  was  one  of  the 
trustees  in  the  assignment  Long  v.  Crews,  113  N.  C,  257 ; 
Blanton  v.  Bostic,  126  N.  C,  418 ;  McAllister  v,  PurceU, 
124  I^.  C,  262.  That  being  invalid,  the  assignment  under 
which  plaintiffs  claim  was  void.  Bank  v.  Oilmer,  116  N.  C, 
684 ;  S.  C,  117  K  C,  416 ;  Cooper  v.  McKinnon,  122  K  C, 
447.     This  exception    is    well    taken,  for    the  schedule  is 
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an  essential,  and  indeed  an  indisp^asable  part  of  the  assign- 
ment. The  plaintiffs  insist,  however,  that  this  point  was  held 
otherwise  in  their  former  action  against  Buffaloe,  121  N.  0., 
34,  but  a  reference  to  the  decision  shows  that  the  point  was 
not  passed  on ;  and  if  it  had  been,  it  would  not  have  been  res 
judicata  in  this  action  against  co-trespassers,  but  would  have 
the  weight  only  of  a  legal  precedent 

The  rule  that  the  judgment  against  the  principal  in  an 
official  or  fiduciary  bond  is  presumptive  evidence  against  the 
sureties  (Code,  section  1345;  Moore  v.  Alexander,  96  N.  C, 
34;  McNeill  v.  Currie,  117  N.  C,  341)  does  not  apply,  as 
this  is  not  an  action  on  the  bond,  but  in  tort 

Error. 
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GRIFFIN  V.  THOMAS. 
(Filed  May  23,  1901.) 

1.  LIMITATION  OF  ACTIONS— Remaindera^Life  Tenant— Estates 

—Wills. 

Where  a  life  tenant  wrongfully  conveys  land  in  fee,  limitations 
do  not  run  against  the  remaindermen  until  the  death  of  the 
life  tenant. 

2.  WARRANTY— Breac?i  of  Warranty— Actionr— Eviction  of  Grantee, 

A  cause  of  action  for  breach  of  warranty  of  title  to  real  estate 
does  not  arise  until  after  the  eviction  of  grantee. 

3.  SET-OFF  AND  COUNTER-CLAIM— r^ie  Code,  Sec.  BU.  Subsecs, 

1  and  2, 

A  counter-claim  must  exist  at  the  commencement  of  the  action 
and  must  be  connected  with  the  subject  of  the  action  or 
arise  out  of  the  transaction  complained  of. 

4.  REMAINDERS — lAfe  Tenant — Warranty. 

Remaindermen  are  not  chargeable  with  the  breach  of  warranty 
in  a  fee-simple  deed  wrongfully  made  by  the  life  tenant 

5.  DEED— Li/e  Tenant. 

The  deed  set  forth  in  the  opinion  conveys  only  a  life  estate. 

Action  by  Willie  G.  Griffin,  Susan  E.  Moser,  E.  L.  Hud- 
son, Amanda  Hudson  (his  wife),  Rebecca  Alexander,  David 
Alexander  and  Thomas  Alexander  (the  last  two  infants  under 
twenty-one  years  of  age),  by  J.  M.  McKnight,  their  guardian, 
plaintiffs,  against  John  T.  Thomas,  Phil.  H.  Thomas,  Mary 
B.  Thomas,  Belle  B.  Thomas,  Walter  B.  Thomas,  W.  Irving 
Thomas,  James  H.  Thomas,  Lillie  Thomas,  Hamilton 
Thomas,  Geo.  V.  Thomas,  James  A.  Boyd,  Peter  Wimbush, 
Sim.  Tarry,  Mary  Tarry  (his  wife),  Henry  Gk)ode  and  Susan 
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Goode  (his  wife),  the  said  Hamilton  Thomas  represented 
herein  by  John  T.  Thomas  as  his  guardian  ad  litem,  defend- 
ants, heard  by  Judge  H.  B.  Starbtick,  upon  complaint  and 
demurrer  to  coimter-claim.  From  judgment  for  plaintifiFs, 
the  defendants  appealed. 

T.  T.  Hicks,  A.  C.  Zollicoffer,  and  Hicks  <&  Minor,  for  the 
plaintiffs. 

W.  B,  Shaw,  Royster  &  Hobgood,  and  Shepherd  &  Shep- 
herd, for  the  defendants. 

Clark,  J.  The  plaintiffs  are  the  children  and  grand- 
children of  Thos.  K.  Eaton.  They  brought  this  action  to 
recover  715  acres  of  land  devised  to  them  by  the  will  of  Susan 
Eaton,  probated  and  recorded  August,  1842,  by  the  following 
clauses : 

"Item  1.  I  give  and  bequeath  to  my  son  Thos.  E.  Eaton, 
the  following  n^oes  *  *  *.  I  also  give  to  him  the  tract  of 
land  whereon  I  now  live,  and  which  formerly  belonged  to  my 
mother  Mary  Somerville,  deceased,  to  have  and  to  hold  the 
said  land  and  negroes  unto  him  during  his  life,  and  after  his 
death  I  give  said  land  and  n^roes  to  his  children.  Should 
any  child  of  his  die  leaving  children,  then  they  are  to  stand 
in  his  or  her  place  at  the  death  of  my  son,  Thomas  Eaton." 

"Item  3.  My  son  is  to  pay  any  balance  of  the  purchase- 
money  which  may  be  due  for  the  land  given  him  at  my 
death." 

The  land  was  in  possession  of  Mrs.  Sumerville  for  several 
years  before  her  death  in  1838,  at  which  time  possession 
passed  to  her  daughter  Susan.  In  September,  1888,  a  pro- 
ceeding was  begim  in  equity  in  the  Superior  Court  of  Gran- 
ville County  to  sell  it  for  partition,  in  which  proceeding  it 
was  sold  in  1839,  Susan  Eaton  being  the  purchaser  at  the 
price  of  $4,690 ;  the  sale  was  confirmed  and  the  Clerk  and 
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Master  directed  to  collect  the  bond  of  Susan  Eaton  and  make 
title,  and  she  had  paid  nearly  all  the  purchase-money  at  her 
death  in  1842,  at  which  time  her  devisee,  Thomas  B.  Eaton, 
took  possession ;  he  interpleaded  in  the  equity  suit  in  1844, 
alleging  the  terms  of  his  mother's  will,  his  compliance  with 
the  terms  thereof,  and  asking  that  a  deed  be  executed  to  him 
with  the  limitations  and  conditions  prescribed  in  said  will; 
at  said  September  Term  the  Court  ordered,  and  the  order  was 
duly  recorded  at  that  term,  "that  the  Clerk  and  Master  make 
a  deed  to  the  said  Thomas  R.  Eaton  as  devisee  aforesaid, 
and  with  the  limitations  and  conditions  as  in  said  will  set 
forth" ;  the  Clerk  did  execute  to  said  Thomas  R.  Eaton  a  deed 
for  the  land,  dated  November,  1844,  reciting  the  said  pro- 
ceeding referring  to  the  will  aforesaid,  and  in  the  deed  the 
Clerk  and  Master  twice  recites  the  fact  that  it  was  to  be  made 
in  accordance  with  the  limitations  and  conditions  in  said 
will;  the  conveyance  was,  with  these  recitals,  made  to 
Thomas  E.  Eaton  (which,  as  the  law  then  stood,  was  a  con- 
veyance for  life)  but  the  habendum  is  to  him  and  his  heirs; 
this  deed  was  duly  recorded  February  Term,  1846;  said 
Thomas  R.  Eaton,  on  26th  October,  1844,  after  the  order  re 
corded  at  September  Term,  1844,  for  execution  of  a  deed  to 
him  for  life,  and  before  the  actual  execution  of  said  deed, 
conveyed  said  land  in  fee  with  warranty  to  his  brother-in- 
law,  George  L.  Bullock,  for  the  recited  consideration  of 
$3,000,  and  removed  from  the  State;  in  August  26,  1853, 
Bullock,  who  had  been  in  possession  since  his  deed,  conveyed, 
without  warranty,  to  John  T.  Thomas,  who  held  continuous 
possession  till  1886,  when  he  conveyed  about  half  of  it  to 
Peter  Wimbish  and  W.  H.  Boyd,  in  whom  or  their  grantees 
possession  thereof  has  been  held  to  the  present  The  other 
half  remained  in  possession  of  John  T.  Thomas  until  his 
death  in  1888,  when  possession  passed  to  his  children,  who 
still  hold  the  same  and  are  defendants  herein.     The  other 
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defendants  are  those  above  recited  as  holding  through  Wim- 
bish  and  Boyd. 

Thomas  R.  Eaton  removed  to  Alabama  in  1844,  where  he 
has  ever  since  resided  till  his  death  in  December,  1899. 
This  action,  as  above  stated,  is  brought  by  his  children  and 
those  grandchildren  who  represent  deceased  children.  Sum- 
mons issued  herein  4:th  May,  1900. 

The  defendants  in  their  answer  set  up  a  counter-claim 
that  "said  Thomas  R.  Eaton  left  at  his  death  an  estate  in 
lands  and  personal  property  worth  at  least  $5,000,  which 
descended  to  the  plaintiffs  as  his  heirs-at^law,  and  the  defend- 
ants plead  said  covenant  and  warranty  (to  George  L.  Bul- 
lock), and  claim  damages  thereon  to  the  extent  of  $3,000 
against  the  estate  and  plaintiffs,  heirs  of  T.  R.  Eaton,  de- 
ceased, and  plead  the  same  as  an  offset  and  counter-claim 
to  any  rights  the  plaintiffs  may  have  to  recover  said  land." 
The  plaintiffs  demurred  upon  nine  different  grounds. 

Without  intimating  any  opinion  as  to  the  other  grounds, 
it  is  sufficient  to  support  the  Judge,  in  sustaining  the  demur- 
rer, to  cite  the  sixth  ground :  "A  cause  of  action  for  breach  of 
warranty  of  title  to  real  estate  does  not  arise  until  after  evic- 
tion of  the  grantee  (Brittain  v.  RufjUn,  120  N.  C,  page  89), 
which,  as  appears  from  the  answer,  has  not  yet  occurred." 
This  counter-claim,  if  it  were  in  other  respects  valid  and 
unobjectionable,  did  not  exist  at  the  commencement  of  the 
action,  and  does  not  even  yet  exist,  for  defendants  are  still 
in  possession.  Code,  section  244  (2)  ;  Phipps  v.  Wilson, 
125  X.  C,  106;  Kramer  v.  Light  Co.,  96  N.  C,  277.  It 
is  not  connected  with  the  subject  of  the  action,  nor  does  it 
arise  out  of  the  transaction  set  forth  in  the  complaint  as  the 
foundation  of  plaintiffs'  claim.  Code,  section  244  (1) ; 
Barik  v.  Wilson,  124  N.  C,  562.  The  subject  of  this  action 
is  the  realty  in  question,  and  the  foundation  of  plaintiffs' 
claim  is  the  will  of  Susan  Eaton  and  the  decree  of  Court  and 


314  IN  THE  SUPREME  COURT.  [128 


Griffin  v,  Thomas. 


deed  made  in  conformity  therewith,  which  vested  the  remain- 
der in  them  subject  to  a  life  estate  of  Thomas  R.  Eaton.  The 
cause  of  action  set  up  as  a  counter-claim  is  the  subsequent 
wrongful  act  of  the  life  tenant  in  warranting  a  fee  simple 
to  Bullock,  and  the  damages  sustained  by  the  defendants  by 
the  breach  of  that  covenant — an  entirely  separate  and  dis- 
tinct transaction. 

By  the  confirmation  of  the  sale  to  Susan  Eaton,  the  decree 
to  make  title  to  her  on  the  payment  of  the  purchase-monej, 
the  devise  by  her  of  her  land  to  her  son  for  life,  with  remain- 
der to  his  children,  with  requirement  that  he  should  pay  the 
balance  due  on  the  purchase,  his  payment  thereof,  with  the  fil- 
ing of  a  plea  setting  up  the  terms  and  conditions  of  the  will 
and  asking  that  title  be  made  to  him  containing  those  condi- 
tions and  limitations,  the  decree  of  the  Court  directing  title 
to  be  made  to  him  with  the  conditions  and  limitations  set 
out  in  the  will,  the  plaintiffs  assert  that  their  claim  is  made 
out.  The  defendants  rest  their  defence  upon  the  deed  to 
Thomas  R.  Eaton ;  so  we  are  narrowed  down  to  the  single  in- 
quiry as  to  the  effect  of  that  deed.  K  it  conveyed  a  life 
estate  only,  no  Statute  of  Limitations  (though  it  is  pleaded) 
bars  the  plaintiffs,  for  their  cause  of  action  did  not  accrue  till 
the  death  of  the  life  tenant  in  December,  1889,  because  his 
conveyance  carried  his  life  estate,  and  the  possession  of  de- 
fendants was  rightful  till  his  death.  McLane  v.  Moore,  51 
N.  C,  520,  is  a  case  where  the  grantees  of  a  life  tenant  held 
56  years,  but  the  remainderman  recovered. 

This  deed,  introduced  in  evidence  by  the  defendants,  is 
as  follows: 

"This  indenture,  made  the  6th  November,  in  the  year  one 
thousand  eight  hxmdred  and  forty-four,  between  Thomas  B. 
Littlejohn,  Clerk  and  Master  of  the  C5ourt  of  Equity  for  the 
county  of  Granville,  of  the  one  part,  and  Thomas  R.  Eaton, 
of  the  other  part :  Whereas,  at  September  Term,  1888,  of  said 
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Court  the  petition  of  James  SomerviUe,  William  A.  Somer- 
ville,  Willis  L.  Somerville,  Thomas  T.  Somerville  and  Rob- 
ert P.  Somerville,  infants,  who  sue  by  their  guardian,  Wil- 
liam A.  Somerville,  George  T.  Taylor  and  his  wife  Mary  G. 
Taylor,  and  Nathaniel  Green  and  his  wife  Catharine  T. 
Green,  against  Susan  Eaton,  John  Y.  Taylor  and  his  wife 
Mary  £.  Taylor,  Markham  and  his  wife  Susan,  Booker  and 
his  wife  Ann,  and  William  B.  Somerville,  was  exhibited, 
Betting  forth  that  the  said  petitioners,  being  the  heirs-at-law 
of  John  Somerville,  deceased,  late  of  Granville  County,  ten- 
ants in  common  of  the  premises  mentioned  and  described 
in  said  petition,  and  that  their  interest  would  be  promoted  by 
a  sale  thereof,  and  praying  the  Court  to  order  such  sale ;  and 

the  said ,  upon  hearing  the  allegations  of  the  said 

petitioners,  and  the  proof  adduced  in  support  thereof,  did, 
at  March  Term,  1839,  order  and  direct  that  the  said  premises 
should  be  sold  by  the  Clerk  and  Master  at  public  (vendue)  to 
the  highest  bidder  on  9  credit  of  twelve  months ;  and,  where- 
as, in  pursuance  of  said  order,  the  said  Clerk  and  Master,  on 
tibe  7th  day  of  May,  1839,  did  expose  to  sale  the  premises 
hereinafter  mentioned,  being  the  premises  in  the  said  peti- 
tion, mentioned  and  described,  at  public  vendue  on  a  credit 
of  twelve  months ;  and  at  the  said  sale  Susan  Eaton  bid  four 
thousand  six  hundred  and  ninety  dollars,  and  was  the 
highest  and  the  last  bidder,  and  the  premises  were  struck  off 
to  her ;  and,  whereas,  the  said  Thomas  R.  Eaton,  at  the  Sep- 
tember Term,  1844,  of  the  said  Court,  exhibited  his  petition 
in  the  said  cause,  setting  forth  that  Susan  Eaton,  the  pur- 
chaser aforesaid,  had  departed  this  life,  and  by  her  last  will 
and  testament  had  devised  the  premises  aforesaid  to  the  said 
Thomas  R.  Eaton,  with  certain  limitations  and  conditions 
in  her  said  will  mentioned,  and  that  the  said  Thomas  R. 
Eaton  has  paid  the  balance  of  the  purchase-money  due  for 
the  sale  of  the  said  land,  and  it  was  therefore  ordered  thai 
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the  Clerk  and  Master  should  execute  a  deed  of  conveyance 
to  the  said  Thomas  R.  Eaton  as  devised  aforesaid,  and  accord- 
ing to  the  limitations  and  conditions  in  said  wHL  contained. 

*^Now,  therefore,  this  indenture  witnesseth:  That  for  and 
in  consideration  of  the  premises  and  of  the  sum  of  $4,690,  to 
him  secured,  to  be  paid  before  the  sealing  and  delivering  of 
these  presents,  which  securities  he  acknowledges  to  have  re- 
ceived, the  said  Thomas  B.  Littlejohn,  Clerk  and  Master 
of  Granville  Court  of  Equity,  hath  bargained,  sold  and  con- 
veyed, and  by  these  presents  does  bargain,  sell  and  convey 
unto  the  said  Thomas  R.  Eaton  all  that  piece  or  parcel  of  land 
lying  and  being  in  Granville  County,  on  the  waters  of  Nut- 
bush  Creek,  adjoining  the  lands  of  Robert  Eaton,  Nancy 
Bullock,  William  A.  Somerville,  James  H.  Taylor  and  the 
said  Susan  Eaton,  containing,  by  estimation,  670  acres,  and 
all  the  right,  title,  claim,  interest  and  demand  of  the  above- 
named  petitioners  in  and  to  the  same:  To  have  and  to  hold 
the  said  premises  to  the  said  Thomas  R.  Eaton,  his  heirs  and 
assigns,  forever. 

"In  witness  whereof,  the  said  Thomas  B.  Littlejohn,  Clerk 
and  Master  as  aforesaid,  hath  hereunto  set  his  hand  and  seal, 
the  day  and  year  first  above  written. 

"Thos.  B.  Littlejohn^  C.  M.  E.     (Seal.) 


"Sealed  and  delivered  in  the  presence  of 

"C.  H.  Wiley. 


f9 


This  deed  was  proved  in  open  Court,  February  Term, 
1846,  and  duly  registered.  The  references  in  the  deed  to 
the  will  and  the  equity  proceedings  incorporated  them  into 
and  made  them  a  part  of  the  deed,  and  therefrom,  it  would 
be  seen  by  any  one  examining  the  title,  that  the  Clerk  and 
Master  was  empowered  and  directed  to  convey  a  life  estate 
to  Thomas  R.  Eaton,  and  any  words  conveying  a  larger  estate 
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would  have  been  in  excess  of  his  power  to  convey,  as  therein 

recited,  and  invalid.     In  fact,  the  words  of  conveyance  are 

^Tbargain,  sell  and  convey  unto  said  Thomas  R.   Eaton." 

These  words,  as  the  law  then  stood,  conveyed  only  a  life 

estate  (being  priof  to  the  act  of  1879,  now  Code,  section 

1280).  The  use  of  the  word  "heirs"  in  the  habendum  was 
doubtless  mere  inadvertence,  and  in  the  face  of  the  recitals 

of  the  limitations  upon  the  powers  of  the  officer  in  the  deed 
can  not  be  construed  to  have  conveyed  an  estate  to  Thomas 
E.  Eaton  in  fee,  in  contradiction  of  the  powers  conferred 
to  convey  the  same  to  him  for  life  and  remainder  to  his 
children  as  provided  in  the  will.  It  was  the  will  which  carried 
the  property  to  Thomas  R.  Eaton,  for  Susan  Eaton  had  the 
equitable  titla  The  decree  and  deed  thereunder  were  merely 
executing  to  him  and  his  children  in  remainder  the  convey- 
ance which  the  Clerk  and  Master  had  theretofore  been  di- 
rected to  execute  to  Susan  Eaton  upon  payment  of  balance  of 
purchase-money.  Thomas  R.  Eaton  having  paid  said  bal- 
ance of  the  purchase-money,  got  by  the  deed  the  title  as 
provided  in  the  will,  for  life,  and  the  remainder  passed  to 
the  children  by  the  wilL 

It  was  suggested  that  there  was  no  conveyance  of  the  re- 
mainder in  the  deed.  But  upon  perfecting  the  payment  of 
the  purchase-money,  the  decree  directed  a  conveyance,  upon 
the  terms  and  limitations  in  the  will  of  Susan  Eaton.  The 
plaintiffs  can  recover  upon  this  equitable  title.  Cotton  Mills 
V.  Cotton  Mills,  116  N.  C,  at  page  650;  Arrington  v.  At- 
rington,  114  K  C,  116 ;  Geer  v.  Oeer,  109  N.  C,  679 ; 
Taylor  v.  Eatinan,  92  N".  C,  602 ;  Condry  v.  Cheshire,  88 
N.  C,  375;  Farmer  v.  Daniel,  82  K  C,  153;  and  the 
pleadings  herein  are  sufficient  for  that  purpose,  Oeer  v.  Oeer, 
supra. 

The  contention  that  the  rule  in  Shelley's  case  applies 
requires  no  discussion. 

Affirmed. 
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FAYUKNT— Attorney  and  Client — Contract. 

Where  attorney  of  plaintiff  came  into  possession  of  money  be- 
longing to  defendant,  and  it  was  agreed  by  defendant  and 
the  attorney  that  the  money  should  be  paid  to  the  plaintifE, 
agreement  constituted  payment  to  plaintiff. 

Action  by  M.  Millhiser,  G.  Millhiser,  E.  Millhiser,  S. 
Hirsh,  trading  as  M.  Millhiser,  against  L.  Lee  Marr,  W.  T. 
Conley,  M.  E.  Conley,  trading  as  L.  Lee  Marr  &  C5o.,  and 
R.  L.  Leatherwood,  heard  by  Judge  0.  H.  Allen  and  a  jury, 
at  Fall  Term,  1900,  of  the  Superior  Court  of  Swain  CJounty. 

This  action  was  brought  to  recover  the  balance  on  an 
account  alleged  to  be  due  plaintiffs  by  defendants.  It  was 
in  evidence  and  uncontradicted  that  some  time  in  the  year 
1896  a  statement  of  the  account  against  defendants  and  in 
favor  of  i^laintiffs  was  sent  to  one  E.  L.  Leatherwood,  an 
attornev,  for  collection.  It  was  further  in  evidence  that 
W.  T.  Conley  was  the  authorized  agent  of  M.  B.  Conley  & 
Co.,  who  were  the  members  of  or  successors  to  the  firm  of 
L.  Lee  Marr  &  Co.  There  was  evidence  tending  to  prove 
that,  after  receiving  the  account  of  Millhiser  &  Co.,  against 
Marr  &  Co.,  and  while  the  same  was  in  his  hands  for  collec- 
tion, the  said  Leatherwood  was  attorney  for  one  W.  W.  Ladd, 
Jr.,  who  was  defendant  in  certain  actions  for  the  enforce- 
ment of  certain  liens  filed  against  the  property  of  said  Ladd ; 
and  that  under  and  by  virtue  of  a  certain  agreement  of  com- 
promise, entered  into  between  the  said  Ladd  and  the  lienon 
for  the  payment  of  the  liens  so  filed,  a  certain  sum  of  money, 
to-wit,  $1,000,  was  placed  in  bank  to  the  credit  of  said  Leath- 
erwood for  the  purpose  of  carrying  out  the  terms  of  said 
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agreement.  There  was  also  evidence,  uncontroverted,  show- 
ing that  certain  of  the  liens  so  filed  as  above  stated  were 
assigned  by  the  lienors  to  W.  T.  Conley. 

W.  T.  Conley  testified  that  Leatherwood  came  to  him  and 
asked  him  to  release  the  lumber  upon  which  were  the  liens 
assigned  to  him,  stating  that  he,  Leatherwood,  would  pay 
him,  Conley,  the  amount  of  said  liens,  as  he  had  the  money 
deposited  to  his  credit  for  that  purpose.  Witness  further 
testified  that  he  did  allow  the  said  Leatherwood  to  remove 
certain  of  the  liens  assigned  to  him,  with  the  express  under- 
standing that  the  money  due  thereon  should  be  applied  to 
the  payment  of  the  Millhiser  indebtedness.  That  that  amount 
of  liens  so  removed  was  in  excess  of  said  indebtedness  to 
said  Millhiser  &  Co.  That  witness,  Conley,  immediately 
thereafter  went  to  the  olBBce  of  said  attorney,  Leatherwood, 
and  requested  payment  for  said  liens,  telling  him.  Leather- 
wood,  at  the  same  time,  he  wished  to  apply  same  to  settle 
the  ilillhiser  account,  then  in  his,  Leatherwood's,  hands. 
Whereupon,  he,  Conley,  was  told  by  Leatherwood  that  the 
money  was  in  bank  to  his  credit,  and  that,  instead  of  giving 
him,  Conley,  a  check  and  letting  him  endorse  same  back 
to  him,  that  he,  Leatherwood,  would  send  his  check  to  Mill- 
hiser &  Co.  in  settlement  of  their  account.  Witness  further 
states,  that  he  accepted  this  proposition  as  satisfactory,  and 
relying  upon  such  statement  as  made  to  him,  that  the  money 
was  in  the  bank  to  the  credit  of  Leatherwood,  for  the  express 
purpose  of  paying  off  said  liens,  considered  the  matter  set- 
tled. Witness  further  testified,  that  he  requested  said 
Leatherwood  to  give  him  a  receipt  against  the  Millhiser 
claim,  and,  in  reply,  Leatherwood  told  witness  that  at  that 
time  he  wag  busy,  but  would  give  him  the  receipt  in  a  short 
time,  and  afterwards  refused,  because  he  said  Ladd  &  Co. 
had  drawn  the  money  out  of  bank  and  Millhiser  would  be 
after  him  for  the  money. 
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There  was  other  evidence  tending  to  show  the  agreement 
of  Conley  and  Leatherwood  as  to  matters  above  set  out  The 
debt  of  Millhiser  &  Co.  was  admitted  to  be  due  and  unpaid 
unless  the  transaction  above  set  forth  is  a  payment. 

His  Honor  charged  the  jury  that  the  agreement  between 
Conley  and  Leatherwood,  as  attorney  for  Ladd  &  Co.,  did 
not  constitute  a  payment  of  money  to  the  attorney  for  the 
plaintiffs  under  instructions. 

From  a  judgment  for  the  plaintiffs,  the  defendants  ap- 
pealed. 

A.  M.  Fry,  for  the  plaintiffs. 
Bryson  &  Black,  for  the  defendants. 

(\)OK,  J.,  after  stating  the  case.  In  so  charging  the  juiy 
we  think  his  Honor  erred.  Leatherwood  was  the  attorney 
of  plaintiffs,  and  had  autliority  to  receive  payment  of  their 
debt  due  by  defendants.  He  stood  in  their  shoes  and  was 
the  creditor  for  that  purpose.  A  tender  by  the  debtor  and 
acceptance  by  the  creditor  completed  the  payment.  In  this 
case  the  plaintiff's  attorney  had  in  his  possession  money  be- 
longing to  defendants  immediately  upon  the  execution  of 
their  agreement  about  the  Ladd  debt  by  the  relinquishment 
of  the  liens  the  defendants  held  upon  Ladd's  property,  which 
defendants  had  a  right  to  have  paid  to  them,  eo  instanti; 
for  it  did  not  belong  to  plaintiffs  except  upon  the  consent 
of  defendants.  Dominium  non  acquisiiur  nisi  corpore  et 
animo.  But  it  was  thereupon  agreed  between  Leatherwood 
and  Conley  that  he,  Leatherwood,  should  appropriate  that 
sum  in  settlement  of  plaintiffs'  debt  Defendants  had  then 
done  all  that  was  necessary  upon  their  payt,  '^corpore  et  mi" 
mo/'  in  order  to  make  a  valid  payment;  the  money  to  be 
paid  was  in  his  hands,  and  they  intended,  and  so  expressly 
stated,  that  it  should  be  paid  over  to  the  plaintiffs  in  eartin- 
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guishment  of  that  debt^  and  the  transaction  became  complete 
upon  the  agreement  of  Leatherwood  to  accept  it  as  such.  It 
is  true  that  the  money  was  not  actually  handed  to  Conley, 
but  its  physical  control  was  not  necessary.  For  Leather- 
wood  to  give  a  check  and  have  Conley  to  draw  the  money  out 
of  the  bank  and  bring  it  to  him,  and  he  then  to  place  it  back 
into  bank  and  send  his  clients  a  check  for  it,  would  have 
been  simply  useless  and  idle — equivalent  to  swapping  dollars, 
or  taking  money  from  one  pocket  and  putting  it  into  an- 
other. Having  agreed  as  to  the  appropriation  of  the  money 
to  plaintiff's  debt,  Conley  asked  for  a  receipt,  which  he 
agreed  to  give,  but  was  too  busy  just  then  to  do  so.  It  is 
clear  that  this  completed  liie  payment.  Upon  what  prin- 
ciple of  law  could  Conley  have  then  recovered  the  money  back 
from  Leatherwood,  should  he  have  changed  his  mind  ? 

In  what  way  Ladd  drew  the  money  out  of  the  bank  does  not 
appear ;  but  does  not  concern  defendants.  Under  their  agree- 
ment with  Leatherwood,  who  had  it  in  bank  to  his  credit, 
it  had  been  appropriated  for  the  payment  of  plaintiff's  debt, 
and  if  by  negligence  or  otherwise  upon  the  part  of  the  attor- 
ney or  bank,  liadd  got  hold  of  the  money,  plaintiff  must 
look  to  them  and  not  to  defendants.  Plaintiffs  were  acting 
through  their  agents,  having  placed  in  him  authority  and 
trust,  and  are  bound  by  his  acts  in  dealing  with  defendants. 
In  no  sense  was  he  the  agent  of  the  defendants,  and  they  lost 
all  control  over,  right  to,  and  responsibility  for  the  money 
when  he  agreed  to,  and  did  accept  it,  in  payment  of  his 
client's  debt 

Error. 
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CITY  NATIONAL  BANK  OF  NORFOLK  v.  BRIDGERS 

(Filed  May  23,  1901.) 

1.  ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS— Fraud— Pre- 
f erred  Creditors — Badge  of  Fraud. 

The  relationship  of  the  parties,  in  an  assignment  for  the  benefit 
of  creditors,  while  a  circumstance  to  be  considered,  does  not 
amount  to  a  badge  of  fraud. 

2    EVIDENCE — Assignments  for  Benefit  of  Creditors — Dedaratiom 
— Admissions. 

In  an  action  to  set  aside  a  deed  of  assignment,  declarations  of 
the  assignor  made  after  the  execution  of  the  deed  of  assign- 
ment, are  not  competent,  unless  a  prima  fade  case  of  con- 
spiracy between  assignee  and  assignor  is  established. 

Action  by  City  National  Bank  of  Norfolk  against  J.  B. 
Bridgers  and  J.  U.  liottoms,  lieard  by  Judge  W.  L,  Norwood, 
at  August  Term,  1898,  of  the  Superior  Court  of  Noeth- 
AMPTON  County.  From  a  judgment  of  nonsuit^  the  plain- 
tiff appealed. 

Day  £  Bell,  and  Alexander  Sironach,  for  the  plaintiff. 
R.  B.  Peebles,  for  the  defendants. 

FuRCHEs,  C.  J.  The  defendant  J.  B.  Bridgers  was  in- 
debted to  the  plaintiff  bank,  and  on  the  24th  day  of  June, 
1893,  made  a  deed  of  assignment  of  his  real  and  personal 
property  of  the  defendant  John  D.  Bottoms  to  secure  the 
debts  therein  named. 

The  plaintiff  bank,  though  a  large  creditor  of  the  assignor, 
was  not  named  or  secured,  and  this  action  is  brought  to  set 
aside  and  vacate  said  assignment  for  fraud.  The  plaintiff, 
for  the  purpose  of  sustaining  the  allegation  of  fraud,  offered 
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in  evidence  an  absolute  deed  from  J.  B.  Bridgers  to  W.  K. 
Bridgers,  dated  the  22d  day  of  June,  1893,  for  the  same  prop- 
erty conveyed  in  the  deed  of  assignment  to  defendant  Bot- 
toms on  the  24th  day  of  June,  1893;  and  a  deed  dated  the 
24th  day  of  June,  1893,  from  W.  K.  Bridgers  conveying 
the  same  property  hack  to  J.  B.  Bridgers.  The  plaintiff 
then  showed  that  J.  B.  Bridgers  and  W.  K.  Bridgers  were 
brothers,  and  that  John  B.  Bottoms  was  a  brother-in-law  of 
J.  B.  Bridgers. 

The  plaintiff  then  introduced  John  D.  Bottoms,  who  testi- 
fied that  he  was  the  trustee  named  in  the  deed  of  assignment 
of  the  24tli  of  June ;  that  he  did  not  have  the  deed  registered ; 
that  it  was  registered  before  he  knew  anything  about  it; 
that  he  took  possession  of  the  goods  in  IJTorthampton  County 
on  Tuesday  after  the  assignment ;  that  he  did  not  take  charge 
of  the  goods  in  Hertford  County,  for  the  reason  that  Mr. 
Peebles,  defendants'  attorne}',  told  him  that  Winborne  owed 
them,  and  that  J.  B.  Bridgers'  interest  in  them  was  worth 
nothing. 

The  plaintiff  introduced  A.  E.  Krise,  President  of  plain- 
tiff bank,  and  proposed  to  prove  by  him  the  following  conver- 
sation with  J.  B.  Bridgers  in  March,  1895:  "He  (J.  B. 
Bridgers) came  to  the  bank  and  asked  witness  to  forgive  him, 
and  said  that  he  intended  to  pay  the  bank  every  cent  that  he 
owed  it;  when  he  made  the  arrangement  he  expected  his 
brother  to  pay  the  bank ;  that  they  had  treated  him  (Bridgers) 
wrong,  but  he  could  not  blame  them  after  what  he  (Bridgers) 
had  done ;  said  he  was  going  on  the  stand  and  tell  the  truth, 
bnt  had  rather  settle  it.  Witness  replied  that  the  bank  only 
wanted  what  was  right.  He  then  asked  witness  what  he 
wonld  take ;  he  said  he  could  not  tell  how  much  he  could  pay, 
as  his  brothers  had  all  his  property."  This  conversation  was 
objected  to  by  defendants  and  excluded,  and  plaintiff  ex- 
cepted. 
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The  plaintiff  rested  its  case,  and  the  defendants  moved 
to  nonsuit  the  plaintiff  under  the  statute.  The  Court  allowed 
this  motion,  rendered  a  judgment  of  nonsuit^  and  the  plain- 
tiff appealed. 

This  case  was  here  in  1894,  and  is  reported  in  114  N.  C, 
383.  And  it  is  there  held  that  the  relationship  of  the  defend- 
ants, while  a  circumstance  proper  to  be  considered,  did  not 
amount  to  a  badge  of  fraud.  The  fact  that  the  defendant 
J.  B.  Bridgers  had  made  the  deed  of  the  22d  of  June  to 
W.  K.  Bridgers  was  also  before  the  Court  on  that  appeal, 
and,  while  that  was  a  circumstance  to  be  considered,  it  did 
not  amount  to  a  badge  of  fraud.  The  deed  of  W.  K^  Brid- 
gers to  J.  B.  Bridgers,  of  the  24th  of  June,  reconveyed  the 
property  to  J*  B.  Bridgers  and  put  the  parties  in  statu  quo. 

It  is  not  a  fraud  in  law  for  a  debtor,  by  an  assignment, 
to  prefer  one  bona  fide  creditor  to  another.  And  it  is  not 
shown  but  what  the  debts  secured  in  the  assignment  of  June 
24th  to  the  defendant  Bottoms  were  actually  due  and  bona 
fide. 

This  leaves  but  one  question,  and  that  is  the  competency  of 
the  evidence  of  A.  E.  Krise  as  to  the  declarations  of  J.  B. 
Bridgers  in  March,  1895,  and  it  seems  that  the  authorities 
are  against  the  plaintiff  on  this  exception. 

J.  B.  Bridgers  had,  nearly  two  years  before  that^  parted 
with  his  interest  in  the  property,  and  it  had  passed  to  the 
defendant  Bottoms  for  the  benefit  of  creditors.  And  what 
may  have  been  said  by  J.  B.  Bridgers  was  hear-say  as  to  the 
defendant  Bottoms,  in  whom  title  had  vested,  and  was  in- 
competent. Declarations  and  admissions  of  the  parties — 
assignor  or  assignee — ^made  at  the  time  of  the  assignment  are 
competent  as  a  part  of  the  res  gestae.  And  declarations  of 
the  assignor,  made  afterwards,  are  competent  if  a  conspiracy 
or  a  combination  has  been  entered  into  between  the  assignor 
and  the  assignee,  to  effect  a  fraud  on  the  creditor.     But  this 
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must  prima  facie  appear,  before  such  declarations  are  com- 
petent. Burrell  on  Assignments,  (5th  Ed.),  page  554  and 
page  644 ;  also  Blair  v.  Broxon,  116  N.  C,  631,  though  not 
so  distinctly  stated  in  this  opinion  as  in  Burrell  on  Assign- 
ments, supra.  But  none  of  these  reasons  appear  in  this  case 
for  admitting  these  declarations. 

This  evidence  being  incompetent  and  properly  excluded, 
it  seems  to  us  there  was  nothing  left  which  should  have  been 
submitted  to  the  jury. 

Affirmed. 


DITMORE  V.  GOINS. 

(Filed  May  28,  1901.) 

BERVICE    OP    PROCESS — Summons— Warrant    of    Attachment — 
Judgment — Justices  of  the  Peace — The  Code,  Sees,  214,  217 
218,  2  to,  350. 

Where  a  Justice  issued  a  summons  and  warrant  of  attachment, 
and  publication  of  the  warrant  was  made,  but  the  summons 
was  not  served,  a  Judgment  rendered  thereon  is  void  for 
insufnclency  of  service  of  summons. 

Clark,  J.,  dissenting;. 

Petitiox  to  relionr  modifit^f  and  dismissed.  For  forinor 
per  curiam  order,  see  127  N.  C,  581. 

E,  B.  Norvell,  F.  P.  Axlcy,  and  Shepherd  £'  Shepherd, 
for  the  petitioner. 

Dillard  &  Bell,  and  Bvshee  £  Biisbee,  in  opposition. 

Cook,  J.  The  summons  and  warrant  of  attachment  were 
sued  out,  and  issued  bv  the  Justice  of  the  Peace  on  the  6th 
day  of  December,  1808.     The  summons  was  returnable  on 


326  IN  THE  SUPKEME  COURT.  [128 


DiTMOfiE  V,  Gonrs. 


December  10,  1898,  and  the  warrant  on  January  5,  1899. 
On  December  10,  the  return  day  of  the  summons,  the  Sheriff 
returned  the  summons  to  the  Justice,  endorsing  thereon 
'^due  search  made  and  the  defendant  not  found  in  my 
county."  ]Sio  alias  summons  was  sued  out,  nor  was  there  an 
order  made  by  the  Justice  for  the  service  of  a  summons  by 
publication.  The  affidavit,  as  required,  was  made  for  obtain- 
ing the  warrant,  which  was  duly  issued  and  served  by  levy 
upon  personalty  and  realty.  The  publication  of  the  warrant, 
which  was  signed  by  the  plaintiff,  was  made  for  four  weeks, 
as  is  required  for  the  publication  of  the  warrant  by  section 
350  of  The  Code. 

Upon  the  return  day  of  the  warrant,  January  5,  1899,  die 
Justice  proceeded  to  try  the  action  upon  the  plaintiff's  cause 
of  action  (the  defendant  not  appearing),  and  rendered  judg- 
ment in  favor  of  the  plaintiff  against  the  defendant  for  the 
amount  sued  upon. 

Thereafter,  the  defendant  moved  in  the  Justice's  court  to 
set  aside  and  vacate  the  judgment  Upon  the  hearing  of 
the  motion,  the  Justice  denied  the  same,  and  defendant  ap 
pealed  to  the  Superior  Court.  Upon  the  hearing  before 
his  Honor,  he  reversed  the  Justice  and  rendered  judgment 
in  favor  of  the  defendant,  vacating  and  setting  aside  the 
Justice's  judgment,  from  which  judgment  the  plaintiff  ap- 
pealed to  this  Court. 

Under  our  system  of  practice,  no  party  can  be  brought 
into  Court  except  by  a  service  of  the  summons  upon  him 
(imless  he  voluntarily  appears).  Service  must  be  made 
upon  him  personally  if  he  can  be  found  in  the  State,  or  by 
publication,  neither  of  which  was  done  in  this  case  (nor  did 
the  defendant  voluntarily  appear).  The  manner  of  service 
is  plainly  prescribed  in  sections  214,  21Y,  218  and  219  of 
The  Code.  It  is  well  settled  that  any  judgment  rendered 
in  an  action  without  service  of  the  summons  is  absolutely 
void — is  a  nuUitv — and  will  be  so  treated  whenever  and 
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wherever  introduced.  White  v.  Alhertson,  14  N.  C,  241, 
22  Am.  Dec.,  19;  Jermings  v.  Stafford,  23  N.  C,  404; 
Stallings  v,  Oulley,  48  K  C,  344 ;  Doyle  v.  Brown,  72  N.  C, 
393 ;  McKee  v.  Angel,  90  N.  C,  60 ;  Harrison  v,  Harrison, 
106  N.  C,  282,  and  other  cases. 

The  issiuince  and  service  of  a  summons  in  an  action  are 
indispensable  to  a  valid  judgment.  Before  a  court  can 
render  an  order  or  judgment  disposing  of  a  person's  property, 
it  must  give  him  such  notice  as  is  required  by  law,  to  the  end 
that  he  may  come  into  court  and  assert  his  rights;  and  the 
rules  and  requirements  regulating  the  issuance  and  service  of 
such  notice  (by  summons)  must  be  strictly  complied  with. 
In  actions  within  the  jurisdiction  of  a  Justice  of  the  Peace, 
the  summons  must  be  signed  by  the  Justice,  run  in  the  name 
of  the  State,  directing  the  officer  to  summon  the  defendant 
at  a  time  therein  named,  not  exceeding  thirty  days  from  its 
date  (Code,  section  832)  ;  and  in  the  event  of  service  by  pub- 
lication, a  notice  must  be  published  in  any  one  or  two  news- 
papers most  likely  to  give  notice  to  the  person  to  be  served, 
not  less  than  once  a  week  for  six  weehs,  giving  the  title,  pur- 
pose, etc.  (Code,  sections  219  and  840,  Rule  15),  which 
must  be  under  authority  of  an  order  made  by  the  Justice, 
based  upon  an  affidavit  (Code,  section  218).  The  publica- 
tion of  the  warrant  of  attachment  does  not  serve  this  pur- 
pose. But  in  attachment  proceedings  under  section  352  of 
The  Code,  as  amended  by  acts  1893,  chapter  363  (Clark's 
Code,  page  415),  when  the  warrant  is  taken  out  at  the  time 
of  issuing  the  summons,  and  the  summons  is  to  be  served  by 
publication,  the  order  shall  direct  that  notice  be  given  in 
the  said  publication  to  the  defendant  of  the  issuing  of  the 
attachment.  Said  publication  shall  state  the  names  of  the 
parties,  the  amount  of  the  claims,  and,  in  a  brief  way,  the 
nature  of  the  demand,  and  the  time  and  place  to  which  the 
warrant  is  returnable,  and  also  provides  that  in  attachment 
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proceedings  in  a  Justice's  court^  advertisement  in  a  news- 
paper shall  not  be  necessary,  but  advertisement  at  the  court- 
house door  and  four  other  public  places  in  the  county  for 
four  successive  weeks  shall  be  sufficient  publication,  both  as 
to  the  summons  and  warrant  of  attachment.  This  modifi- 
cation permits  the  incorporation  of  the  warrant  of  attach- 
ment to  be  made  in  the  summons,  not  the  summons  in  the 
warrant.  The  summons  in  an  official  process,  and  must  be 
signed  and  issued  by  the  Justice  of  the  Peace,  whether  its 
service  is  to  be  made  personally  or  by  publication,  while  the 
warrant,  if  not  incorporated  in  the  summons  as  above  pro- 
vided, is  not  official  and  may  be  signed  by  the  plaintiflP  him- 
self as  above  cited,  and  if  not  taken  out  at  the  time  of  issuing 
the  summons,  has  to  be  served  separately  as  provided  in  said 
section. 

In  this  case  the  warrant  of  attachment  was  signed  by  the 
plaintiff,  as  was  prescribed  in  the  C.  C.  P.,  before  the  passage 
of  the  act  of  1870-1,  chapter  166,  section  3  (which  is  now 
section  352  of  The  Code  as  amended  by  acts  1874-5,  chapter 
111,  section  2,  and  acts  1893,  chapter  363),  and  did  not  then 
serve  as  a  process  to  bring  the  parties  into  Court,  but  was 
only  intended  to  give  notice  that  a  warrant  of  attachment  had 
issued  in  the  cause. 

An  attachment  is  not  the  foundation  of  an  independent 
action,  but  is  an  ancillary  and  auxiliary  remedy  collateral 
to  the  action.  Marsh  v.  WilliamrS,  63  N.  C,  371 ;  Toms  v. 
Waj'son,  66  X.  C,  417.  Its  function  is  to  seize  the  property 
of  a  defendant  and  hold  it  within  the  grasp  of  the  law  until 
the  trial  can  be  had  and  the  rights  of  the  parties  determined, 
or  it  may  be  released  pending  the  action  if  seized  without 
proper  cause.  In  no  sense  is  it  a  process  to  bring  the  defendant 
into  Court.  It  may  be  issued  to  accompany  the  summons, 
or  at  any  time  therafter.  Code,  section  348.  Notice  of 
the  same  must  be  published  within  thirty  days  after  its  issu- 
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ance  for  only  four  successive  weeks,  and  at  the  court-house 
door  and  four  other  public  places  in  the  county  (Code,  sec- 
tion 350),  and  may  be  signed  by  the  plaintiff.  Code,  section 
909,  Form  16. 

In  this  case  the  summons  was  not  served  at  all,  which  fully 
appeared  thereon  when  returned  to  the  Justice's  court  on  the 
return  day — ^December  10,  1898.  No  alias  summons  was 
siied  out  (Code,  section  205),  and  the  failure  to  do  so  worked 
a  discontinuance  of  the  action.  Fullhright  v.  Tritt,  19  N, 
C,  491 ;  Webster  v.  Laivs,  86  N.  C,  178. 

The  trial  had  on  Januarjr  5,  1899,  was  without  authority 
of  law,  and  the  judgment  rendered  was  absolutely  void,  and 
his  Honor  should  have  so  held.  With  this  modification, 
there  is 

Xo  error,  and  petition  dismissed. 

Clark^  J.,  dissenting.  It  appears  from  the  record  evi- 
dence herein  that  6th  December,  1898,  the  plaintiff  caused 
a  summons  to  be  issued  against  the  defendant  by  a  Justice  of 
the  Peace,  and  on  the  same  day  filed  an  aflBdavit  on  proper 
allegations  for  an  attachment  of  the  property  of  the  non- 
resident defendant,  giving  the  bond  required  by  statute.  On 
the  same  dav  the  Justice  issued  the  warrant  of  attachment, 
which  was  returned  in  due  form  regularly  levied  upon  the 
property  of  defendant,  7th  December,  1898.  Thereupon 
the  plaintiff  made  publication  for  four  weeks  of  the  summons 
and  warrant  of  attachment  in  the  following  form,  as  pre- 
scribed by  The  Code,  section  909,  Form  16 : 


fti-' 


Kojih  Carolina — Cherohee  County — Murphy  Toirvship- 
J.  A.  Diimore  v.  N,  A.  Goins. 


"Seventy-six  dollars  and  twenty-five  cents,  due  by  note  and 
due-bill.     Warrant  of  attachment  returnable  before  J.  M. 
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Vaughan,  a  Justice  of  the  Peace  for  Cherokee  County,  at 
his  office  in  Murphy  in  said  county,  the  5th  day  of  January, 
1899,  when  and  where  the  defendant  is  required  to  appear 
and  answer  the  complaint.  Dated  this  7th  day  of  December, 
1898.  J.   H.   DiTMOBE,  Plaintiff." 

Not  only  is  this  publication  of  summons  and  warrant  in 
the  same  publication  a  literal  compliance  with  the  form  pre- 
scribed by  the  statute  and  therefore  valid,  but  the  joint  pub- 
lication is  required  by  section  352,  as  follows:  "Whwi  the 
warrant  of  attachment  is  taken  out  at  the  time  of  issuing 
the  summons  (which  was  the  case  here)  and  the  summons  is 
to  be  served  by  publication  (here  the  affidavit  alleged  he  was 
a  non-resident),  the  order  shall  direct  that  notice  be  given 
in  said  publication  to  the  defendant  of  the  issuing  of  the 
attachment  *  *  *j  said  publication  shall  state  the  names  of 
the  parties,  the  amount  of  the  claims,  and,  in  a  brief  way, 
the  nature  of  the  demand  and  time  and  place  to  which  the 
warrant  is  returnable."  If  this  publication  was  defective, 
it  did  not  invalidate  the  jurisdiction,  which  was  based  upon 
the  seizure  into  the  custody  of  the  law  of  the  property. 
WTien  the  defendant  appeared  in  the  action,  as  she  afterwards 
did,  it  was  ground  for  a  motion  to  reopen  the  judgment  but 
not  for  a  dismissal  of  the  attachment  and  of  the  proceedings 
ab  initio. 

In  a  very  respectable  authority,  Cooper  v.  Reynolds,  77 
U.  S.  (10  Wall.),  309,  it  is  said,  "the  seizure  of  the  property 
of  the  defendant  under  the  proper  process  of  the  Court  is 
therefore  the  foundation  of  the  Court's  jurisdiction,  and 
defective  or  irregular  affidavits  and  publications  of  notice, 
though  they  might  reverse  a  judgment  in  such  case  for  error 
in  departing  from  the  directions  of  the  statute,  do  not  render 
such  a  judgment  or  the  subsequent  proceedings  void."  When 
there  can  be  service  on  the  person,  service  of  summons  is 
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indispensable  and  the  foundation  of  the  proceeding.  But 
where  it  is  a  proceeding  in  rem  or  qiuisi  in  rem  (as  is  ah 
attachment  of  this  kind),  then  the  foundation  is  the  seizure 
of  the  rem,  and  the  publication  of  the  summons  if  not  prop- 
erly made  is  an  irregularity.  If  not  r^ular,  or  for  the 
proper  time,  the  remedy  is  an  order  for  republication,  not  a 
dismissal  of  the  attachment 

There  are  two  kinds  of  attachment:  the  one  where  the  de- 
fendant is  personally  served  with  process  and  the  attachment 
is  an  ancillary  remedy  given  in  cases  prescribed  by  statute 
to  secure  the  fruits  of  the  judgment  when  it  shall  be  obtained ; 
the  other  is  where  the  defendant  can  not  be  served  with  pro- 
cess ;  there,  a  publication  of  summons  alone  would  be  a  nul- 
hty.  Pennoyer  v,  Neff,  95  U.  S.,  714;  Bernhari  v.  Brown, 
118  N.  C,  700,  36  L.  R.  A.,  402,  in  both  of  which  cases  the 
matter  is  fully  discussed. 

In  Cooper  v.  Reynolds,  supra,  at  page  319,  that  eminent 
authority,  Mr.  Justice  Miller,  says :  "On  what  does  the  juris- 
diction of  the  Court  depend  ?  It  seems  to  us  that  the  seizure 
of  the  property  or  that  which,  in  this  case,  is  the  same  in 
effect,  the  levy  of  the  writ  of  attachment  on  it,  is  the  one 
essential  requisite  to  jurisdiction.  Without  this  the  Court 
can  proceed  no  further ;  with  it  the  Court  can  proceed  to  sub- 
ject the  property  to  the  demand  of  the  plaintiff."  Then,  after 
saying  that  proper  affidavit  is  the  preliminary  to  issuing  an 
attachment,  but  if  the  attachment  is  levied,  a  defective  affi- 
davit would  be  ground  of  appeal,  but  would  not  invalidate 
the  attachment,he  adds :  "So,aIsio,  of  the  publication  of  notice. 
It  is  the  duty  of  the  Court  to  order  such  publication  and  to 
see  that  it  has  been  properly  made,  and  undoubtedly  if  there 
has  been  no  such  publication  a  court  of  errors  might  reverse 
the  judgment" — not  hold  it  void,  as  stated  in  the  opinion  in 
this  cause.  In  the  present  case  the  publication  was  made 
in  the  form  required  and  prescribed  by  statute ;  but  if  it  had 
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been  irregular,  the  remedy  is  not  tx>  dismiss  the  action  which 
is  validly  based  on  an  attachment^  but,  retaining  the  cause, 
to  set  aside  the  judgment  with  a  new  trial,  as  in  the  case  of 
any  other  error  not  going  to  the  jurisdiction.  Drake  on  At- 
tachment, sections  224,  437,  437a. 

In  Bank  v.  Blossom,  92  N.  C,  696,  the  publication  of  sum- 
mons and  warrant  of  attachment  in  the  same  notice  (as  here) 
was  held  valid ;  but  if  made  for  less  than  six  weeks  it  was 
held  an  irregularity  as  to  the  summons,  and  the  Court  could 
"retain  the  cause  and  order  a  sufficient  publication."  If 
that  were  still  the  law  the  judgment  should,  on  defendant's 
motion,  be  set  aside  and  republication  of  summons  ordered, 
but  it  would  be  error  to  dismiss  the  action.  Since  that  de- 
cision, however,  the  incongruity  of  requiring  publication  of 
summons  for  a  longer  period  than  is  required  for  publication 
of  the  warrant,  both  being  in  the  same  notice,  has  been  cured 
by  chapter  363,  Laws  1893  (incorporated  in  section  352, 
Clark's  Code,  3d  Ed.),  which  provides  that  when  attach- 
ment proceedings  are  begun  before  a  Justice  of  the  Peace 
publication  for  four  weeks  shall  be  sufficient  "both  as  to  the 
summons  and  warrant  of  attachment."  Hence,  there  has 
been  no  irregularity  or  defect  in  this  case.  The  defendant 
being  a  free  trader,  judgment  could  be  rendered  against  her 
in  a  suit  before  a  Justice  of  the  Peace.  Neville  v.  Pope,  95 
N.  C,  346.  The  defendant  does  not  set  up  that  it  has  a  mer- 
itorious defence  if  the  judgment  is  set  aside  (LeDuc  v.  Slo- 
comb,  124  X.  C,  347),  and  to  set  aside  a  judgment  for 
irregularity  in  such  case  is  erroneous.  Cui  bono  go  over  the 
trial  again  without  a  meritorious  def enca 

I  am  of  opinion  tliat  the  judgment  below  reversing  the 
Justice  and  setting  aside  his  judgment  should  itself  be 
reversed,  and  the  Justice's  judgment  should  be  reinstated. 
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COOK  V.  SOUTHERN  RAILWAY  CO. 
(Filed  May  28,  1901.) 

1.  CARRIERS — Negligence — Personal  Injuries — Master  and  Servant 

— Trespassers. 

A  railroad  company  is  responsible  for  an  injury  caused  by  the 
wrongful  act  of  its  employee,  while  acting  in  the  general 
scope  of  his  employment,  whether  such  act  is  wilful,  wanton 
and  malicious,  or  merely  negligent 

2.  CARRIERS — Negligence — Personal  Injuries — Master  and  Servant 

— Trespassers. 

A  carrier  owes  ordinary  care  to  one  stealing  a  ride  on  its  train. 

3.  EVIDENCE — Conflicting — Questions  for  Jury — Trial. 

Where  there  is  a  conflict  of  evidence  as  to  whether  a  person 
was  injured  by  jumping  from  the  train,  the  question  should 
be  submitted  to  the  jury. 

Action  by  J.  W.  Cook  against  the  Southern  Railway 
Company,  heard  by  Judge  Thos,  J,  Shaw  and  a  jury,  at 
April  Term,  1900,  of  the  Superior  Court  of  Bubke  County. 
From  a  judgment  for  the  plaintiff,  the  defendant  appealed. 

Avery  &  Avery,  and  Avery  &  Ervin,  for  the  plaintiff. 
Geo.  F.  Bason,  and  A.  B.  Andrews,  Jr.,  for  iStie  defendant 

Clabk,  J.  This  case  is  "on  all  fours"  with  Pierce  v.  R. 
Co.,  124  N.  C,  63.  It  was  there  humanely  held  that  a 
"trespasser's  wrongful  act  in  getting  on  a  car  does  not  justify 
making  him  get  off  in  a  manner  calculated  to  kill  or  cripple 
him."  Also,  that  "a  railroad  company  is  responsible  for 
injury  caused  by  the  wrongful  act  of  its  employee,  while 
acting  in  the  general  scope  of  his  employment,  whether  such 
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act  is  wilful,  wanton  and  malicious,  or  merely  negligent" 
That  case  cites  numerous  authorities  (pages  93  and  94),  for 
instance,  where  the  carrier  was  held  liable  for  a  servant 
"employed  to  sweep  up  the  car"  kicking  a  boy  off  a  moving 
train,  the  boy  falling  under  the  train  and  being  killed ;  B,  Co, 
V,  Hack,  66  111.,  238 ;  or  a  brakeman  doing  the  same,  i?.  R, 
t'.  Kelly,  36  Kan.,  655;  and  similar  cases.  The  principle 
underlying  those  cases  is  stated  to  be  "the  proximate  cause  of 
injury  is  not  the  trespasser's  wrongfully  getting  on  the  cars, 
but  the  tortious  manner  in  which  the  servant  makes  hiin  get 
off."  In  that  case  (Pierce  v.  jB.  Co.,  supra)  the  carrier  was 
held  liable  because  a  brakeman,  either  by  throwing  a  lump  of 
coal  which  frightened  or  struck  a  boy  who  was  stealing  a 
ride  on  the  train,  or  by  merely  ordering  the  boy  off,  made  him 
get  off  a  moving  train  so  that  he  was  killed.  In  the  present 
case  the  plaintiff  was  likewise  stealing  a  ride.  Instead  of 
stopping  the  train  to  make  him  get  off,  or  waiting  until  the 
train  got  to  a  station,  it  was  in  evidence  that  while  the  train 
was  going  four  or  five  miles  an  hour  the  flagman,  a  white 
man,  and  a  colored  brakeman,  got  off  tlie  train,  cursed  the 
plaintiff  and  told  him  to  get  off,  the  brakeman  threw  a  rock 
and  hit  the  rod  imder  the  car  on  which  the  plaintiff  was 
resting,  and  the  flagman  said  "give  it  to  him."  In  conse- 
quence of  this  assault  and  the  threats  accompanying  it  the 
plaintiff  was  forced  to  get  off  while  the  car  was  moving,  and 
in  so  doing  caught  his  foot  and  was  badly  hurt. 

The  defendant  offered  evidence  denying  that  the  plaintiff 
was  forced  to  get  off  by  its  servants.  The  testimony  was  also 
conflicting  whether  the  plaintiff  was  injured  or  not.  These 
matters  were  therefore  properly  submtted  to  the  jury. 

As  to  the  second  exception,  the  Court  told  the  jury  that  as 
the  plaintiff  was  stealing  a  ride  the  defendant  owed  to  him 
only  ordinary  care,  which  it  defined  to  be  "sxich  care  as  a  per- 
son of  ordinary  prudence  and  skill  would  usually  exercise 
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under  the  same  or  similar  circumstances.''  That  this  small 
degree  of  care  must  be  used  towards  a  trespasser  has  been 
often  held.  Pickett  v.  R.  Co.,  117  N.  C,  616 ;  Baker  v.  B. 
Co.,  118  N.  C,  1015;  Ellerbee  v.  B.  Co.,  118  N.  C,  1024. 
Such  modicum  of  care  was  not  exercised  towards  the  plain- 
tiif  if,  as  the  jury  found,  he  was  forced  to  get  out  from  under 
a  car  running  four  or  five  miles  an  hour  by  the  defendant's 
servants  tlirowing  rocks  at  him  and  cursing  him.  It  can 
make  no  difference  to  him  whether  the  chief  in  charge  of  the 
assault  wore  the  epaulet  of  a  conductor,  the  sergeant's  chev- 
ron of  a  flagman,  or  the  corporal's  stripes  of  a  brakeman,  or, 
indeed,  if  the  stone-thrower  had  been  a  lesser  servant,  a  pri- 
vate, perhaps,  in  the  carrier  heirarchy 

It  was  within  the  scope  of  the  authority  of  a  flagman  or 
brakeman  to  eject  or  expel  the  plaintiff.  Indeed,  the  flagman 
was  asked  by  defendant's  counsel  what  he  did  with  tramps 
when  he  found  them  on  the  train.  To  which  he  replied  that 
it  '^depended  on  where  he  found  them."  But  independent 
of  this,  the  flagman  and  brakeman  were  there  in  the  service 
of  the  company,  and  if,  as  plaintiff  testified,  by  assault  and 
threats  they  made  him  get  off  a  car  moving  four  or  five  miles 
an  hour,  and  the  conductor  did  not  restrain  them,  the  com- 
pany is  liable  for  this  wrongful  act  of  its  servant,  if  such 
'^n'ong:ful  act  caused  injury  to  the  plaintiff.  The  conductor, 
by  his  standing  orders  and  supervision  of  those  under  him, 
should  have  prevented  the  assault  by  them  upon  the  plaintiff, 
even  upon  a  trespasser. 

The  plaintiff  could  have  been  legally  ejected  by  any  em- 
ployee, if  done  with  no  more  force  than  was  necessary  and  in 
a  proper  manner.  It  is  the  manner  in  which  the  plaintiff  was 
ejected,  and  not  the  rank  of  the  servant  ejecting  him,  of  which 
he  has  cause  tx)  complain  and  which  makes  the  master  liable. 
If  the  conductor  had  thro\\Ti  the  rocks  at  the  plaintiff,  it 
would  in  the  same  sense  have  been  outside  the  scope  of  his 
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employment,  for  the  conductor  had  no  more  authority  to 
assault  the  plaintiff  than  the  flagman  or  brakeman  had. 

The  defendant  has  misconceived  the  meaning  of  Pierce  v. 
Railroad,  supra,  and  cases  therein  cited.  If  any  servant 
''acting  in  the  general  scope  of  his  employment  wrongfully 
assaulted  the  plaintiff,  and  such  wrongful  assault  caused  the 
injury,  the  defendant  is  liable,"  that  is  to  say,  if  the  conduc- 
tor while  acting  as  conductor,  or  the  flagman  or  brakeman 
while  on  duty  as  flagman  or  brakeman,  wrongfully  assaults 
one  on  the  train,  even  though  such  person  be  a  trespasser  and 
such  wrongful  assault  is  the  proximate  cause  of  the  injury, 
the  carrier  is  liable.  "Acting  within  the  general  scope  of 
his  employment"  means  while  on  duty,  and  not  that  the  ser- 
vant was  authorized  to  do  such  acts.  Take  the  case  of 
Strother  v.  Railroad,  123  N.  C,  197,  where  the  carrier  was 
held  liable  for  an  insulting  proposition  by  a  conductor,  but 
it  was  not  in  the  general  scope  of  his  employment  to  make 
such  propositions.  This  is  the  reasoning  and  the  reading  of 
the  authorities.  If  this  were  not  so,  the  carrier  would  never 
be  liable,  for  it  can  not  be  within  the  authority  of  any  officer 
or  employee  to  wrongfully  assault  any  one. 

The  other  exceptions  do  not  require  discussion. 

Affirmed. 
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BOUTTEN  V.  WELLINGTON  AND  POWELLSVILLE  RAILROAD 

CO. 

(Filed  May  28,  1901.) 

1.  BURDEN  OF  FROOF— Directing  Verdict. 

A  verdict  can  not  be  directed  in  favor  of  one  upon  whom  rests 
the  burden  of  proof. 

2.  RELELA.se  —  Consideration — Fraud — Seal — Railroad — Negligence 

— Personal  Injuries, 

In  an  action  against  a  railroad  for  Injuries,  evidence  that  a  re- 
lease by  the  plaintiff  was  without  consideration  and  fraudu- 
lent, was  sufficient  lo  warrant  the  submission  of  the  case  to 
the  Jury. 

3.  RELEIASE — Consideration — Fraud — Seal — Railroads — Negligence 

— Personal  Injuries — Burden  of  Proof — Presumption. 

Where,  in  an  action  against  a  railroad  for  Injuries,  the  defendant 
sets  up  an  alleged  release  from  the  plaintiff,  which  recites  no 
consideration,  and  the  evidence  in  support  of  plalntifTs  alle- 
gation of  fraud  and  mistake  in  signing  the  release  and  want 
of  consideration,  was  uncontradicted,  the  burden  is  upon  the 
defendant  to  rebut  the  presumption  of  fraud  arising  from 
want  of  consideration. 

4.  PRESVMPTlOi^S— Seal— Consideration. 

The  presumption  of  consideration  from  a  seal  is  liable  to  rebuttal 
even  where  a  consideration  is  recited  in  the  deed. 

MoNTooMEBT,  J.,  dissentlug. 

Action  by  Thomas  Boiitten  against  the  Wellington  and 
Powellsville  Railroad  Company,  heard  by  Judge  //.  22.  Star- 
buck,  at  Spring  Term,  1900,  of  the  Superior  Court  of  Ber- 
tie Connty. 

Action  for  damages  received  on  the  track  of  the  defendant. 
Plaintiff  testified  in  his  own  behaM  as  follows:  '*Last  year 
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T  was  at  Ahosky,  in  the  employ  of  the  Norfolk  and  Carolina 
Railroad  Company.  Had  started  to  my  work.  Work  car- 
ried me  to  this  side  of  Stony  Creek.  I  was  walking  along 
the  Wellington  and  Powellsville  Railroad  track.  Was  get- 
ting $15  a  month.  I  was  taken  sick  while  walking  along, 
and  laid  down  on  the  track.  The  first  thing  I  knew  the 
train  was  on  me.  I  had  been  drinking.  Drank  half  pint 
that  day.  At  this  place  the  Norfolk  and  Carolina  used  the 
Wellington  and  Powellsville  track  (narrow  gauge).  Runs 
three  miles  along  this  track.  I  was  lying  across  all  three  of 
the  rails,  my  head  on  the  cross-ties  just  outside  of  the  Nor- 
folk and  Carolina  rail.  It  was  not  customary  to  run  a  train 
on  the  Welliiigfon  and  Pofwellsvillc  on  Sunday.  Defen«l- 
ant's  train  struck  my  legs,  and  dragged  and  pushed  me  along 
the  track  about  ten  feet.  I  hallooed  when  it  struck  ma 
They  stopped.  It  was  in  the  day  time.  It  was  a  straight 
stretch  coming  from  Ahosky  to  where  I  was,  two  miles  from 
Ahosky.  I  was  sick  three  months ;  hurt  in  my  hip  and  legs ; 
one  of  my  toes  mashed  to  pieces.  I  was  asleep  when  the 
train  struck  me."  On  cross-examination:  "I  have  never 
been  paid  anything  on  the  release,  which  is  as  follows: 
Whereas,  the  undersigned  was  hurt  and  injured  on  the  track 
of  the  Wellington  and  Powellsville  Railroad  Company  on 
or  about  the  19th  day  of  February,  1899,  and  claims  that 
the  injury  was  the  result  of  carelessness  of  said  company 
in  running  its  train,  and  which  carelessness  and  liability 
the  said  company  denies :  Now,  in  consideration  of  .... 
dollars  this  day  paid  to  him  in  full  and  final  compromise 
settlement  of  all  claims  and  rights  of  action  against  said 
company,  the  said  ....  does  hereby  acquit,  discharge,  and 
release  said  Wellington  and  Pow^ellsville  Railroad  Company 
and  its  officers,  servants  and  agents  from  any  and  all  liability 
to  him  on  account  of  said  injury,  and  does  hereby  satisfy 
and  receipt  to  them  in  full  of  all  demands  on  account  there- 


K  C]  FEBRUARY  TERM,  1901.  339 


BouTTEN  V.  Railroad. 


of.  Witness  my  hand  and  seal,  this  10th  day  of  April,  1899. 
Thos.  (his  X  mark)  Bowden.  (SeaL)'  I  signed  this  pa- 
per before  Mr.  Copeland,  and  made  my  mark  to  it  I  can 
not  read  or  write.  I  thought  it  was  a  paper  that  enabled 
Uncle  Eli  Williamson  to  get  his  money  for  waiting  on  me 
while  I  was  laid  up  with  the  injury.  This  is  all  I  understood 
about  it.  I  signed  it  so  he  could  get  paid.  Did  not  know 
the  nature  of  the  paper.  Eli  Williamson  had  told  me  before 
the  paper  came  to  me  to  be  signed  that  that  was  the  only  way 
he  could  get  his  money.  I  was  at  his  house  during  my 
sickness.  Mr.  Copeland,  the  postmaster,  brought  the  paper 
to  me.  Xo  money  was  paid  to  me.  I  was  drunk — was 
drunk  sick — when  I  laid  down.  Don't  know  how  long  I 
laid  there  before  the  train  came  along.  I  saw  it  coming  to- 
wards me.  The  train  was  running  pretty  fast  when  it 
stnick  me.  I  think  it  was  as  much  as  half  a  mile  from  me 
when  I  first  saw  it  Don't  know  whether  it  was  a  mile.  I 
saw  it  plain  enough  to  tell  that  there  was  no  headlight  on  it. 
It  was  just  before  sunset  I  did  not  get  off  the  track  because 
1  was  not  able.  My  feet  were  in  middle  of  track.  It  was 
three  months  after  I  was  hurt  when  I  signed  the  paper.  I 
was  sitting  up.  I  wanted  Eli  to  be  paid,  and  I  signed  the 
paper  so  he  could  get  his  money.  He  had  taken  care  of  me 
and  nursed  me  during  my  sickness.  Dr.  Mitchell  attended 
nie  as  a  physician.  Defendant's  superintendent  told  me  he 
was  proing  to  pay  the  physician  also.  I  do  not  know  whether 
he  paid  him.  The  paper  was  not  read  to  me.  Xobody  was 
present  when  it  was  signed,  except  Copeland  and  Uncle  Eli. 
Copeland  is  the  postmaster.  Eli  is  a  colored  man."  (Plain- 
tiff is  a  colored  man.)  Defendant  moved  to  dismiss  under 
the  statute  as  in  case  of  nonsuit.  Motion  allowed.  Plaintiff 
excepted,  and  appealed  from  the  judgment. 
From  a  judgment  for  the  defendant,  the  plaintiff  appealed* 
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St.  Leon  Scull,  and  B.  B,  Winborne,  for  the  plaintiff. 
Martin  &  Peebles,  and  Francis  D.  \Yinston,  for  the  de- 
fendant. 

Clark^  J.  It  was  error  to  nonsuit  the  plaintiff  and 
thereby  take  from  him  the  right  to  have  the  jury  pass  upon. 
the  defence  set  up  by  the  defendant.  Under  our  system  of 
procedure  the  tribunal  for  the  trial  of  disputed  all^ations 
of  fact  is  a  jury,  not  a  Judge.  So  important  and  sacred  is 
the  right  that  it  is  protected  by  provisions  in  both  the  State 
and  Federal  Constitutions.  Section  19  of  the  Bill  of  Rights 
(now  Art.  I)  of  the  State  Constitution,  says,  "The  ancient 
mode  of  trial  by  jury  is  one  of  the  best  securities  of  the  rights 
of  the  people,  and  ought  to  remain  sacred  and  inviolable." 

When  a  party  upon  whom  rests  the  burden  of  proof  fails 
to  introduce  any  evidence,  the  Court  can  direct  a  verdict 
against  him,  or  if  he  is  the  plaintiff,  direct  a  nonsuit.  But 
the  fludge  can  not  direct  a  verdict  in  favor  of  a  party  upon 
whom  rests  the  burden  of  proof,  for  that  would  be  a  finding 
by  the  Judge  that  his  evidence  is  true,  which  is  expressly  for- 
bidden by  the  act  of  1796  (now  Code,  413) — "No  Judge 
shall  give  an  opinion  whether  a  fact  is  fully  or  sufficiently 
proved,  such  matter  being  the  true  office  and  province  of  the 
jury."  If  there  is  no  evidence  to  the  contrary,  all  the  Court 
can  do  is  to  say  to  the  jury  that  "if  they  believe  the  evi- 
dence" to  find  the  issue  in  his  favor.  Spruill  v.  Ins.  Co., 
120  N.  C,  141,  with  cases  therein  cited  and  a  long  line  of 
cases -since  citing  and  approving  it. 

Here  the  plaintiff  introduced  evidence  tending  to  show 
that  though  there  was  contributory  n^ligence  upon  his  part, 
thj  proximate  cause  of  the  injury  was  the  subsequent  ne^^li- 
gence  of  the  defendant,  who  had  the  "last  clear  chance."  The 
plaintiff  could  not  have  been  nonsuited  upon  that  evidence, 
and  it  is  not  even  contended  that  he  could  be.     The  defend- 
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ant  set  up  in  defence  an  allied  release,  to  which  the  plaintiff 
filed  a  reply  denying  the  same  was  signed  by  him  for  the 
purpose  of  a  release,  alleging  fraud  and  mistake  and  that  no 
consideration  was  paid. 

T5ie  defendant  contends  that  the  signing  of  the  release 
being  proven,  the  burden  was  upon  the  plaintiff  to  prove 
the  matters  to  impeach  it,  and  that  there  being  no  evidence 
to  do  this,  a  nonsuit  was  proper.  But  firstly,  it  is  alleged, 
and  the  evidence  is  uncontradicted,  that  not  a  penny,  nor  any 
consideration  whatever,  was  paid  the  plaintiff,  and  indeed 
the  release  itself  appropriately  leaves  the  consideration 
blank.  It  was  therefore  nudum  pactum.  But  it  is  said  that 
a  seal  imports  a  consideration.  This,  however,  is  only 
a  presumption  and  liable  to  a  rebuttal  even  where  a  consider- 
ation is  recited  in  a  deed  solemnly  executed  and  sealed. 
Barbee  v,  Bnrhee,  10<S  ]S".  C,  5S1 ;  S.  C,  109  K  C,  299; 
Smith  V.  Arthur,  110  X.  C,  400 ;  Shaw  v,  Williams,  100 
N.  C,  272.  In  this  last  case  (at  page  281)  Smith,  C.  J., 
says:  "And  so  every  release  must  be  founded  upon  some 
consideration,  otherwise  fraud  must  be  presumed.  2  Dan. 
Ch.  Pr.,  766;  Story  Eq.  PL,  sections  796,  797." 

Xot  only  is  fraud  presumed  from  the  absence  of  consid- 
eration, but  it  is  alleged  that  the  plaintiff  was  "misled  and 
deceived."  There  is  both  allegation  and  proof  that  the  plain- 
tiii  is  ignorant  and  unlettered,  unable  to  read  or  sign  his 
name,  that  the  paper  was  not  read  over  to  him,  that  he  was 
in  physical  suffering  from  his  wounds ;  that  the  man  at  whose 
house  he  was  staying  during  his  confinement  from  his 
wounds,  told  him  the  paper  was  to  enable  him  to  get  his  pay 
from  the  railroad  corai)any  for  his  taking  care  of  plaintiff 
v/hile  wounded,  and  that,  under  the  impression  it  was  a  paper 
of  that  kind,  he  signed  it,  but  he  did  ncKt  know  that  it  was 
a  release  of  his  claim  for  damages  against  the  company,  and 
that  no  consideration  was  ever  paid  him  to  give  such  release. 
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It  seems  the  railroad  company  was  to  pay  for  the  plaintiflPa 
board  and  nursing  while  w^ounded,  and  the  doctor,  too,  for 
the  witness  says  "the  superintendent  told  me  he  was  going  to 
pay  the  physician  also."  It  does  not  appear  that  even  the 
board  and  nurse  hire  have  been  paid,  but  if  they  had  been, 
such  payments  might  be  taken  into  consideration  in  adjusting 
a  reasonable  sum  to  be  paid  to  plaintiff  for  his  injuries  if  sus- 
tained by  the  negligence  of  defendant  Payment  of  the 
nurse's  bill,  had  it  been  shown,  would  have  been  no  recom- 
pense to  plaintiff  for  injuries  of  the  nature  here  in  evidence, 
and  which  had  then  detained  him  in  bed  for  three  months. 
This  evidence  tending  to  show  that  the  signature,  made  by 
cross-mark,  was  procured  by  imposition  or  mistake,  should 
have  been  submitted  to  a  jury.  The  scroll,  made^  too,  by 
other  hands  than  the  plaintiff's,  following  his  cross-mark, 
can  not  have  the  magical  effect  to  shut  off  investigation  by 
a  jury  of  the  allegation  and  proof  offered  to  show  that  the  re- 
lease was  not  given  fairly  and  knowingly  by  plaintiff,  inde- 
pendently of  the  presumption  of  fraud  which  arises  from 
the  absence  of  any  consideration  given  plaintiff  for  his  inju- 
ries or  for  the  release.  That  a  release  is  procured  from 
a  man  who  can  not  read  it,  without  its  being  read  over  to 
him  or  explained,  is  itseK  a  suspicious  circumstance.  It 
may  be  that  defendant  can  prove  that  it  was  read  over  to 
plaintiff,  and  also  that  a  consideration  was  paid.  An  oppoi^ 
tunity  should  be  given  it  to  do  so.  * 

This  case  differs  from  WHght  v.  Railroad,  125  IST.  C,  1, 
in  that  there  the  issue  of  fraud  was  submitted  to  the  jnry. 
The  release  recited  the  consideration  and  the  evidence  proved 
it,  and  there  being  no  evidence  of  fraud,  this  Court  held 
that  there  being  not  a  scintilla  of  evidence  of  the  affirmative, 
the  Judge  should  have  directed  a  verdict  on  that  issue  against 
the  party  alleging  the  fraud.  Nor  is  this  case  like  Dellinger 
V.  Gillespie,  118  N.  C,  737,  which  properly  held  that  the 


K  C]  FEBKUAKY  TEEM,  1901.  343 

BOTTTTEN  V.  RAILROAD. 

negligence  of  a  party  to  a  written  contract  in  voluntarily 
signing  it,  without  reading  it,  will  not  permit  him  to  contra- 
dict its  terms  by  parol.  In  that  case  there  was  a  considera- 
tion, the  party  could  read  but  was  too  careless  to  do  so,  and 
there  was  absent  all  the  circumstances  here  in  evidence  which 
t^nd  to  show  imposition  or  mistake,  trick  or  device.  The 
Court  in  that  case  rests  the  case  on  this  feature,  "it  is 
plain  that  no  deceit  was  practiced.'^  In  the  present  case 
there  was  allegation  to  the  contrary,  and  the  proof  offered 
in  support  was  for  the  jury  to  pass  upon,  and  not  the  Judge. 
Error. 

MoKTGOMEEY,  J.,  dissoutiug.  The  plaintiff  brought  this 
action  to  recover  from  the  defendant  damages  for  personal  in- 
juries suffered  by  the  plaintiff  by  being  struck  by  one  of 
defendant's  locomotives.  The  defendant  pleaded  a  release 
find  settlement,  and  also  contributory  negligence  on  the  part 
of  the  plaintiff. 

The  contributory  negligence  of  the  plaintiff  and  the  last 
clear  chance  of  the  defendant  by  which  the  plaintiff's  injury 
might  have  been  avoided  were  matters  not  considered  in  the 
trial  below. 

The  action  was  dismissed  by  his  Honor  upon  the  motion 
of  the  defendant  after  the  plaintiff's  evidence  was  in — ^his 
Honor  holdino;  that,  upon  the  plaintiff's  own  testimony,  he 
was  not  entitled  to  recover. 

The  release,  which  was  under  seal,  recited  the  injury  of 
the  plaintiff  by  the  defendant's  train  and  the  plaintiff's  claim 
that  be  was  hurt  by  defendant's  neglie^ence,  and  that  for  and 
in  consideration  of  (blank)  dollars  the  plaintiff  acquitted, 
diseharge<l  and  released  the  defendant  from  all  liability 
on  account  of  the  injury.  If  the  release,  being  imder  seal, 
had  mentioned  no  consideration,  the  law  would  have  raised 
a  conclusive  presumption  in  the  absence  of  fraud  or  mistake 
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that  a  consideration  had  been  received  by  the  plaintiff.  But 
it  was  undertaken  in  the  release  to  set  forth  the  considera- 
tion in  dollars  and  cents,  and  the  amount  was  left  in  blank 
The  release  was  therefore  of  itself  no  more  than  a  blank 
piece  of  paper.  Pepper  t\  Harris,  73  N.  C,  365.  But 
when  the  plaintiff  was  cross-examined,  the  release  was  shown 
to  him  and  he  admitted  that  he  had  executed  it,  and  mentioned 
the  consideration  for  which  he  had  done  so.  He  said,  "I 
thought  it  was  a  paper  that  enabled  Uncle  Eli  Williamson 
to  get  his  money  for  waiting  on  me  while  I  was  laid  up  with 
tlie  injury.  I  signed  it  so  he  could  get  pay.  Eli  Williamson 
had  told  me,  before  the  paper  came  to  me  to  be  signed,  that 
that  was  the  only  way  he  could  get  his  money.  I  was  at  his 
Jiouse  during  my  sickness.  I  wanted  Eli  to  be  paid,  and  I 
signed  the  paper  so  he  could  get  his  money.  He  had  taken 
care  of  me  and  nursed  me  during  my  sickness." 

The  plaintiff  in  his  reply  alleged  that  "he  had  been  mis- 
led and  deceived  into  signing  the  paper,"  without  intimating 
by  whom  he  was  deceived  or  misled,  and  in  what  manner. 
11  that  could  be,  under  our  liberal  system  of  pleading,  consid- 
ered as  charging  a  fraud  on  the  defendant  in  the  procuring 
o±  the  execution  of  the  release,  the  plaintiff's  own  evidence 
disproved  it.  It  is  true  that  he  said  he  Qould  neither  read 
nor  write,  and  that  the  paper  was  not  read  to  him;  but,  on 
the  other  hand,  he  did  not  ask  to  have  it  read  to  him.  No 
trick  or  device  was  resorted  to  by  the  defendant  to  procure 
the  execution  of  the  release,  and  the  plaintiff  signed  it  with- 
out asking  tliat  it  be  read  to  him.  If,  under  such  circum- 
stances the  defendant  practiced  a  fraud  on  the  plaintiff,  it 
WRS  accomplished  through  the  plaintiff's  own  negligence. 
Uillespie  v.  Dellirujer,  118  If.  C,  737. 

The  plaintiff's  counsel  in  this  Court  insisted  that  the 
release  set  up  in  the  defendant's  defence  was  a  plea  in  avoid- 
ance, and  that  the  whole  matter  should  have  been  submitted 
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to  the  jury.  That  the  ruling  of  his  Honor  was  equivalent  to 
an  affirmative  finding  of  an  issue,  and  could  not  be  found  by 
the  Court  If  there  had  been  any  conflict  in  the  evidence, 
then  the  position  taken  by  the  plaintiff's  counsel  would  have 
been  correct.  But  there  was  no  doubt  or  conflict  in  the  evi- 
dence.  It  was  all  given  in  by  the  plaintiff  himself,  and  the 
defendant  demurred  to  it ;  and,  as  was  said  by  this  Court  in 
Ned  V.  Railroad,  126  X.  C,  634,  "This  was  an  admission  by 
the  defendant  that  the  evidence  was  true.  The  plaintiff,  by 
offering  the  evidence,  had  vouched  for  its  credit  He  could 
not  impeach  its  credit."  That  the  evidence  of  the  plaintiff 
in  reference  to  the  release  was  brought  out  on  the  cross- 
examination  of  the  plaintiff,  does  not  alter  the  principle  in- 
volved. The  cross-examination  of  a  witness  is  as  essential 
?  part  as  the  evidence  in  chief. 
I  think  there  was  no  error. 


MOORE  V.  COHEN. 


(Filed  May  28,  1901.) 


ATTORNEY  AND  CLIENT— LiaftiHfy  of  Client  for  Acta  of  Attorney. 

A  client  is  not  responsible  for  any  illegal  action  taken  or  directed 
by  hia  attorney,  which  the  client  did  not  advise,  consent  to, 
or  participate  in,  and  which  was  not  Justified  by  any  author- 
ity the  client  had  given. 

AcTiox  by  J.  E.  Moore  against  Charles  Cohen,  heard  by 
Judge  H,  R.  Siarhuch  and  a  jury,  at  March  Term,  1900, 
of  the  Superior  Court  of  Halifax  County.  From  a  judg- 
ment for  the  defendant,  the  plaintiff  appealed. 
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Day  &  Bell,  Thos  N.  Hill,  and  T.  C.  Harris,  for  the  plain- 
tiif. 

R.  B,  Peebles,  for  tbe  defendant 

Clabk,  J.  This  is  an  action  by  the  plaintiff  for  malic^ 
ious  prosecution  by  illegally  causing  the  arrest  of  plaintiff 
in  a  former  action  in  which  the  present  defendant  was  one 
of  the  plaintiffs,  and  obtained  judgment  against  the  present 
plaintiff,  who  was  one  of  the  defendants. 

It  was  admitted  by  both  parties  that  the  claim  on  which 
the  judgment  was  rendered  was  sent  by  Cohen  &  Son,  of 
which  firm  defendant  is  senior  partner,  to  R.  B.  Peebles,  at- 
torney-at-law,  for  collection,  with  no  specific  instruction  as 
to  collection,  and  in  the  usual  course  of  business  for  collec- 
tion; that  before  sending  it  Cohen  &  Son  had  learned  that 
the  firm  of  J.  S.  &  J.  E.  Moore  had  made  an  assignment; 
that  the  defendant  had  no  knowledge  of  the  arrest  of  J.  E. 
Moore,  or  of  the  action  before  the  Justice  of  the  Peace,  or 
of  the  order  of  arrest,  or  any  other  proceeding  in  said  ac- 
tion, or  of  the  acts  of  Messrs.  Peebles  and  Harris  (counsel 
in  said  action  for  Cohen  &  Son)  until  years  thereafter  when 
the  present  action  was  begun,  and  that  the  defendant  never 
authorized  or  ratified  said  arrest  unless  the  sending  the 
claim  to  R.  B.  Peebles  for  collection  as  aforesaid  amounted 
to  authorization. 

The  plaintiff  contended  that  the  acts  of  the  attorney  were 
the  acts  of  the  defendant,  thouc^h  done  without  his  knowl- 
edge or  express  authority,  and  that  the  defendant  was  re- 
sponsible for  them,  and  in  writing  asked  the  Court  to  in- 
struct the  jury,  that  upon  the  whole  evidence,  if  believed, 
to  answer  the  first  issue  "Yes."  The  Court  declined  this 
request,  and  held,  as  a  matter  of  law,  that  upon  the  evidence 
the  plaintiff  was  not  entitled  to  recover,  and  that  the  issue 
should  be  answered  "No,"  and  directed  a  verdict  accordingly. 
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It  is  true  that  a  client  is  bound  by  the  acts  of  his  counsel 
in  the  ordinary  course  of  procedure  and  in  matters  pertain- 
ing to  that  action,  such  as  judgments,  decrees  and  orders 
therein,  but  "a  plaintiff  is  not  responsible  for  any  illegal  ac- 
tion taken  or  directed  by  the  attorney  which  the  plaintiff 
did  not  advise,  consent  to  or  participate  in,  and  which  was 
not  justified  by  any  authority  he  had  given."  Cooley  on 
Torts,  131.  This  is  fully  sustained  by  the  authorities  cited 
in  the  note  and  other  cases.  Fox  v.  Stone,  8  N.  Y.,  355 ; 
Fire  Asso.  v.  Flemitig,  78  Ga.,  733 ;  Brown  v.  Kendall,  90 
Mass.  (8  Allen),  209;  Ferguson  v.  Terry,  40  Ky.  (1  B. 
Mon.),  96.  The  arrest  of  the  plaintiff  was  not  within  the 
scope  of  the  attomey^s  duty  in  prosecuting  collection  of  the 
claim  unless  the  client  had  advised,  consented  to  or  ratified 
thfc  same,  ^yelsh  v.  Cochran,  63  X.  Y.,  181 ;  20  Am.  Rep., 
jIO. 

Jfo  error. 


KING  V.  COOPER. 
(Filed  May  28,  1901.) 


1.  TAX    TITLES— Pre«ttmp«on«— Notice— Evidence— Acf«  of  1897, 

Chap,  169,  8ec8.  64,  65— Ejectment. 

A  tax  deed  is  not  presumptive  evidence  that  the  notice  required 
of  the  purchaser  under  Acts  1897,  Chap.  169,  Sees.  64  and  6B, 
was  given. 

2,  APPEAL — Review-^Exceptions  and  Objections, 

Exceptions  to  the  admission  of  evidence  hy  one  psxty  will  not  he 
considered  on  appeal  of  the  other  party. 

Action  by  R.  W.  King  against  A.  Cooper,  W.  J.  Crisp 
and  Thos.  J.  Jarvis,  heard  by  Judge  H,  R.  Starbuck  and  a 
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jury,  at  December  Term,  1900,  of  the  Superior  Court  of 
Pitt  Coimty.  From  a  judgment  for  the  defendants,  the 
plaintiff  appealed. 

Fleming  &  Moore,  ior  the  plaintiff. 
Shepherd  &  Shepherd,  and  Gilliam  &  OUliam,  for  the 
defendants. 

Clark,  J.  There  was  a  radical  change  in  the  system  of 
sales  of  realty  for  non-payment  of  taxes  by  the  statute  of 
1887,  chapter  137.  That  statute,  which  follows  similar  legis- 
lation, which  under  the  pressure  of  the  same  necessity  has 
been  enacted  in  other  States,  has  been  fully  and  definitely 
construed  by  this  Court  in  Peebles  v.  Taylor,  118  X.  C, 
105;  Sanders  v.  Earp,  Id,,  276;  Moore  v.  Byrd,  Id.,  688; 
Powell  V,  Sihes,  119  X.  C,  231;  Lyman  v.  Hunter,  123 
X.  C,  508,  and  many  similar  cases.  We  do  not  call  in  ques- 
tion what  the  Court  has  deliberately  said  and  so  often  re- 
peated in  those  cases.  But  the  point  here  presented  is  an 
entirely  different  one. 

In  the  original  act  of  1887,  which  is  very  nearly  a  copy 
from  the  reformed  system  prescribed  for  tax  sales  in  Ne- 
braska, there  was  a  salutary  provision  (section  69)  which  re- 
quired that  the  purchaser  of  lands  at  tax  sales,  or  his  assignee 
ghould,  three  months  before  the  expiration  of  the  time  of  re- 
demption, serve  a  written  or  printed  notice  of  his  purchase 
on  the  person  in  actual  possession  of  the  land  and  also  on  the 
person  in  whose  name  the  land  was  assessed.  This  provis- 
ion was  omitted  in  the  acts  regulating  the  sale  of  land  for 
taxes  in  1889,  1891,  1893  and  1895.  Attention  having 
been  called  to  the  omission  by  this  Court  in  Sanders  v,  Earp, 
supra,  this  clause  was  re-inserted  by  chapter  169  of  the  act 
of  1897,  in  which  it  constitutes  sections  64  and  65.  Section 
64  provides:  "Hereafter  no  purchaser,  etc.,  shall  be  enti-, 
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tied  to  a  deed,  etc.,  until"  the  notice  above  prescribed  shall 
have  been  served.  Section  65  provides:  "Every  such  pur- 
chaser, etc.,  before  he  shall  be  entitled  to  a  deed  shall  make 
an  affidavit  of  his  having  complied  with  the  conditions  of  the 
foregoing  section,  stating  particularly  the  facts  relied  on  as 
such  compliance,"  and  further  requiring  presentation  of 
said  affidavit  and  its  filing  and  recording  which  "shall  be 
prma  facie  evidence  that  such  notice  had  been  given,"  pre- 
scribing penally  for  false  swearing  and  foes  for  the  register. 
Thus  these  matters  are  made  conditions  precedent,  but  in 
this  case  the  plaintiff  offered  no  proof  thereof,  not  even  the 
piima  facie  proof  prescribed. 

The  act  of  1897, chapter  169  (under  which  the  land  was  sold 
for  taxes),  provides  in  section  69  tliiat  the  deed  made  by  the 
sheriff  shall  be  presumptive  evidence  of  certain  things  and. 
conclusive  evidence  of  certain  others.  In  the  former  class 
is  "(7)  That  notices  had  been  served  and  due  publication  had 
before  the  time  of  redemption  had  expired." 

The  plaintiff  contends  that  this  section  applies  to  the  con- 
ditions precedent  in  sections  64  and  65,  which  had  been  just 
reinserted,  but  this  clause,  section  69(7),  had  been  in  the  pre- 
vious acts,  1889  to  1895,  inclusive,  which  did  not  contain 
any  clauses  corresponding  to  the  new  sections  64  and  65. 
lor  which  reasons  and  from  the  context,  we  think  tlie  no 
tices  and  publication  presumed  imder  section  69(7)  to  have 
l^eon  given  are  those  required  of  the  Sheriff  by  section  51  of 
said  act,  but  the  notices  required  with  so  much  particularity 
to  be  given  by  the  purchaser,  under  -the  new  sections  64  and 
65,  must  be  proven  by  him.  Why  provide  that  the  affidavit 
dnly  filed  and  recorded  shall  be  prima  facie  evidence  of  the 
service  of  these  notices  by  the  purchaser  if  the  deed  is  pre- 
sumptive evidence  of  such  fact  ?  Till  these  last  requirements 
the  presentation  of  the  tax  deed  in  evidence,  made  out  a 
prima  facie  case  for  the  purchaser.     By  the  above  sections 
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the  General  Assembly  saw  fit  to  require  the  conditions  pre- 
cedent therein  named  in  addition  to  the  deed,  which  last, 
upon  proof  of  compliance  with  the  said  conditions,  becomes 
as  before,  evidence  presumptive,  or  conclusive  (as  the  case 
may  be),  of  the  various  matters  recited  in  section  69  of  said 
act. 

When  the  deed,  after  proof  of  compliance  with  said  condi- 
tions precedent  required  by  sections  64  and  65,  is  put  in  evi- 
dence, then  before  the  defendant  can  defend  he  must  show 
that  the  taxes  had  been  paid  by  him  before  the  sale,  Moore  v, 
Byrd,  supra,  and  such  deed  would  be  good  against  a  mort- 
gage recorded  before  the  sale.     Powell  v,  Sykes,  supra. 

The  General  Assembly  has  remained  absolutely  satisfied 
of  the  necessity  for  the  changed  policy  as  to  sales  of  land 
for  taxes  introduced  by  the  act  of  1887,  for  each  General 
Assembly  since  has  substantially  reenacted  that  act  from 
1887  dovm  to  tlie  present.  But  the  legislature  of  1897 
evidently  felt  that  the  omission  of  the  provision  (which 
was  in  the  act  of  1887)  prescribing  that  the  above  notices 
should  be  served  by  the  purchaser  had  worked  a  hardship 
and  left  the  owner  of  land  (especially  when  the  land  was 
i*ented  out)  insufBciently  protected.  The  above  sections 
having  been  inserted  must  be  given  the  effect  so  evidently 
iD  tended. 

Upon  a  reasonable  and  just  construction  of  section  69 
of  said  chapter  169,  Laws  1897,  the  Sheriff's  deed  for  land 
sold  for  taxes  is  presumptive  or  conclusive  evidence,  as  the 
ease  may  be,  that  the  duties  required  of  public  officers  in 
such  respect  have  been  complied  with,  but  it  does  not  make 
ihe  Sheriff's  deeds  either  presumiptive  or  conclusive  evidence 
that  the  purchaser  at  the  tax  sale,  a  private  citizen,  has 
performed  the  duties  which  the  law  required  of  him  before 
he  becomes  entitled  to  such  deed.  The  conditions  precedent 
required  by  sections  64  and  65  must   be    proven   outside 
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of  the  deed  and  as  the  plaintiff  offered  no  such  evidence 
the  court  properly  rendered  judgment  that  the  plaintiff, 
upon  the  evidence,  could  not  recover. 

The  exception  taken  by  defendant  to  the  admission  of 
testimony  could  not  be  considered,  for  the  reason  that  the 
defendant  did  not  appeal.     Howe  v.  Hall,  at  this  term. 

Affirmed. 


BEST  v.  BRITISH  AND  AMERICAN  CO. 
(Filed  May  28,  1901.) 

1.  ATTACHMENT— Pw&Zication  of  Summons. 

Where,  In  attachment,  It  appears  from  the  whole  record  that  the 
statute  has  been  substantially  complied  with,  the  action  will 
not  be  dismissed,  nor  the  attachment  dissolved. 

2.  SERVICE  OP  FROCKSS— Process— 8ummon8-r-Publication— 'The 

Code,  Sec.  218 — Attachment. 

The  Code,  Sec.  218,  does  not  require  the  isuance  and  return  of 
summons  not  served  as  a  basis  for  publication  of  summons. 


3  ATTACHMENT— PM&Zica«on    of    Summons— Cure    of    Defecti 
Alias  Order — Notice  of  Warrant  of  Attachment — The  Code,  Sec. 
352. 

Where  a  publication  of  summons  in  attachment,  began  July  11, 
1900,  was  defective  in  not  containing  notice  also  of  the  war- 
rant of  attachment,  an  alias  order  of  publication,  duly  made 
prior  to  the  November  Term,  cured  the  defect. 

Action  by  B.  J.  Best^  surviving  partner  of  B.  J.  &  R.  K 
Best,  against  the  British  and  American  Mortgage  Company, 
Ward  by  Judge  Fred.  Moore,  at  March  (Special)  Term, 
1000,  of  the  Superior  Court  of  Gekene  County.  From  a 
jn^lginent  dissolving  attachment  of  plaintiff  and  dismissing 
the  action,  the  plaintiff  appealed. 
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Geo,  M.  Lindsay,  for  the  plaintiff. 

L.  V.  Mon^ill,  and  Battle  &  Mordecai,  for  the  defendant 

Clakk,  J.  On  17th  July,  1900,  upon  affidavit  and  un- 
dertaking of  plaintiff,  the  Clerk  of  the  Court  issued  an 
rttaehment  against  the  property  of  the  defendant,  which  was 
u  non-resident  of  the  State,  and  on  the  same  day  ordered 
tl\at  the  summons  and  notice  of  attachment  be  served  upon 
the  defendant  by^  publication.  The  complaint  was  filed  the 
same  day.  The  summons  was  published  in  a  newspaper  in 
the  county  for  six  weeks  prior  to  August  Term,  1900.  On 
August  11,  the  warrant  of  attachment  was  received  by  the 
Sheriff,  and  it  was  served  13th  August,  1900,  by  attaching 
$25.00  belonging  to  the  defendant  which  was  in  the  hands 
ci  the  garnishee.  After  August  Term,  1900,  an  alias  order 
of  attachment  and  publication  was  obtained  from  the  Clerk 
ol  the  Superior  Court,  returnable  to  November  Term,  1900. 

This  was  a  proceeding  begun  in  July,  1899,  but  that  and 
everything  that  was  done  in  it  must  be  disregarded  and  go 
for  naught,  for  there  was  a  discontinuance  by  reason  of 
failure  to  keep  up  an  unbroken  chain  by  issuing  alias  sum- 
mons. 

This  proceeding  must  stand  as  if  the  first  paper  was 
issued  17th  July,  1900,  and  upon  the  regularity  of  what  was 
done  that  day  or  has  been  done  since.  As  to  that,  it  seems 
to  us  that,  without  reciting  and  discussing  the  numerous 
cases  cited  us,  the  proceedings  since  17th  July,  1900,  as  they 
stood  corrected  and  amended  at  November  Term,  1900,  have 
been  substantially  in  compliance  with  the  statute,  and  that 
being  so,  the  common  sense  rule,  and  the  one  in  conformity 
with  The  Code  system,  is  stated  by  Faircloth,  J.,  in  Qrani 
V.  BurgivyUy  79  N.  C,  513,  as  follows:  "Where,  in  a  pro- 
ceeding by  attachment,  it  appears  from  the  whole  record 
that  the  provisions  of  the  statute  have  been  substantially 
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complied  with,  the  action  will  not  be  dismissed  nor  the  at- 
tachment dissolved." 

The  (^ode,  section  276,  provides:  "The  Court  and  the 
Judge  thereof  shall,  at  every  stage  of  the  action,  disregard 
any  error  or  defect  in  the  pleadings  or  proceedings  which 
shall  not  affect  the  substantial  rights  of  the  adverse  party." 

It  can  not  be  complained  of  that  the  summons  was  not 
issued  17th  July,  1900,  but  only  an  order  for  publication  of 
summons  was  then  made.  As  the  aiEdavit  then  filed  set 
lorth  that  the  defendant  was  a  non-resident,  and  that  fact 
ife  not  denied,  it  could  have  served  no  purpose  to  issue  a 
summons  merely  to  be  returned  with  an  endorsement  of  the 
fact  of  non-service  by  reason  of  non-residence  of  defendant. 
Besides,  that  had  been  done  in  July,  1899,  and  though  by 
reason  of  the  failure  to  keep  up  the  chain  of  aliases  that 
summons  conferred  no  rights  upon  the  plaintiff,  still  it  was 
a  fact  of  which  the  Court  had  notice.  This  is  not  a  contest 
between  creditors  as  to  priority  of  lien  against  defendant. 

Indeed,  The  Code,  section  218,  does  not  require  the  issu- 
ance and  return  of  summons  not  served,  as  a  basis  for  publi- 
cation of  summons.  It  provides  merely:  "Where  the  per- 
son on  whom  service  of  the  summons  is  to  be  made  can  not, 
after  due  diligence,  be  found  in  the  State,  and  that  fact 
appears  by  affidavit  to  the  satisfaction  of  the  Court,"  etc., 
then  an  order  for  publication  of  summons  may  be  made. 

The  publication  of  summons  be^m  I7th  July,  1900,  was 
defective  in  not  containing  notice  also  of  the  warrant  of 
attachment,  as  required  by  The  Code,  section  352,  but  that 
^vas  cured  by  the  alias  order  of  publication  (Mullen  v.  Canal 
Co.,  112  N.  C,  109),  which  was  made  in  due  time  and  com- 
plied with  prior  to  November  Term,  1900.  Bank  v.  Blossom, 
92  N.  C,  G96;  Penniman  v,  Daniel,  90  K  C,  154.  At 
that  term,  all  requirements  had  been  complied  with  and  the 
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cause  was  regularly  in  Court.  The  service  of  the  amended 
warrant  of  attachment  is  sufficient  to  confer  jurisdictioa 
Winfree  v.  Bagley,  102  N.  C,  515;  Cooper  v.  Security 
Co.,  122  N.  C,  at  page  465. 

The  motion  to  dissolve  the  attachment  and  dismiss  the 
action  was  made,  it  is  true,  at  August  Term,  1900,  and  con- 
tinued without  prejudice,  but  at  the  hearing,  November 
Term,  1900,  the  defects  complained  of  had  been  cured  by  the 
alias  order  and  publication  thereunder  of  summons  and  affi- 
davit It  was  too  late  then  to  dissolve  the  attachment  and 
dismiss  the  action. 

Error. 


BRAGAW    V.    SUPREME    LODGE    KNIGHTS    AND    LADIES   OF 

HONOR. 

(Filed  May  28,  1901.) 

1.  INSURANCE — Agency — Beneficial  Associations — By-Laws, 

A  provision  in  the  by-laws  of  a  beneficial  association  that  one 
shall  become  a  member  of  it,  subject  to  the  power  of  the  asat- 
ciation  to  change  its  by-laws,  does  not  authorize  the  associa- 
tion to  change  its  contract  with  policy-holders  at  will. 

2.  INSURANCE] — Financial  Secretary — Local  Lodge — BupervisUmr- 

Effect — Agency. 

The  financial  secretary  of  a  local  lodge  of  a  beneficial  association 
is  the  agent  of  the  supreme  lodge,  and  his  failure  to  transmit 
money  received  for  assessments  does  not  forfeit  a  policy. 

Action  by  John  G.  Bragaw  against  the  Supreme  Lodgp 
Knights  and  Ladies  of  Honor,  heard  by  Judge  A,  L.  CohU 
and  a  jury,  at  February  Term,  1901,  of  the  Superior  Court 
of  Beaufort  County.  From  a  judgment  for  the  plaintiff, 
the  defendant  appealed. 
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Small  &  McLean,  and  8,  C.  Bragaw,  for  the  plaintiff. 
John  L,  BridgerSj  and  Chas.  F.  Warren,  for  the  defendant. 

Claek,  J.  The  defendant  was  duly  incorporated  in  Ken- 
tucky in  1878  as  '^The  Supreme  Lodge  Knights  and  Ladies 
of  Eonorf*  It  organized  a  subordinate  lodge,  Pamlico 
Lodge,  715,  in  Washington,  N.  C,  in  1883  and  in  September 
of  that  year  issued  a  policy  for  $1,000  to  Annie  C.  Bragaw, 
in  which  policy  her  husband,  the  plaintiff,  John  C.  Bragaw, 
was  the  beneficiary.  The  Relief  Fimd  (or  insurance)  De- 
partment of  the  organization  was  a  separate  and  distinct  fea- 
ture from  its  social  and  fraternal  features.  At  the  date  the 
liragaw  policy  was  issued,  September,  1883,  the  Constitu- 
tion and  By-Laws  which  had  been  adopted  in  1881  were  in 
force.  They  were  amended  in  several  material  particulars 
in  1889,  but  it  is  not  shown  that  notice  of  these  amendments 
was  given  to  the  subordinate  lodges,  nor  to  the  assured  or 
the  beneficiary  in  this  policy.  It  is  not  denied  that  the 
assured  paid  all  the  assessments  which  were  demanded,  or  of 
which  she  had  any  notice,  from  the  date  of  her  policy  or 
certificate  down  to  the  date  of  her  death,  and  that  the  same 
were  paid  to  the  Financial  Secretary  of  the  subordinate 
lodge,  who  was  admittedly  the  proper  and  only  official  to 
whom  these  payments  could  be  made.  His  receipts  for  pay- 
ments made  by  her  up  to  her  death  in  1895,  were  in  evidence. 
Notice  of  death  was  given  as  required..  The  defendant  de- 
clined to  pay  the  claim  upon  the  ground  that  the  assured  had 
failed  to  pay  assessments  256  and  257,  and  because  the  subor- 
dinate lodge  had  been  suspended  for  non-payment  of  these 
two  particular  assessments.  There  is  no  evidence  that  Annie 
C.  Bragaw  in  any  particular  failed  to  comply  with  any  law, 
rule  or  regulation  of  the  Order.  The  defence  is  that  the 
subordinate?  lodge  did  not  hold  regular  meetings,  and  that 
the  Secretary  failed  to  remit  collections,  and  was  suspended. 
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The  plaintiff  testified  that  his  wife  paid  all  the  assessments 
made  on  her  from  the  date  of  the  certificate  or  policy  until  her 
death.  That  these  payments  were  made  to  the  Financial 
Secretary  of  Pamlico  Lodge,  No.  715.  These  payments  in- 
cluded the  assessments  Nos.  256  and  257,  but  the  defendant 
excepted  upon  the  ground  that  the  true  question  w'as  whether 
the  assessments  had  been  paid  to  the  Supreme  Lodge. 

This  presents  the  main  point  involved  in  this  case,  i,  e., 
Avhether  the  Financial  Secretary,  for  the  purpose  of  collecting 
money  upon  i)olicies  of  insurance  was  tlie  agent  of  the  Su- 
preme Lodge  or  of  the  assured,  the  individual  members. 
There  is  another  feaitiure  of  tliis  asisocdation,  social  and  fra- 
ternal. In  all  matters  of  that  kind,  and  in  matters  of 
purely  local  nature,  the  Financial  Secretary,  who  was  chosen 
by  tlie  subordinat^e  lodge,  w^as  its  agent.  But  in  this  matter 
ol  insurance  there  are  only  two  parties  to  tlie  contract.  One 
is  the  insurer,  the  Supreme  Lodge,  which  alone  is  incorpora- 
ted, which  receives  the  premium  and  contracts  to  pay  the 
policy.  The  other  is  each  individual  insurer  who  pays  his 
premiums  to  the  Financial  Secretary,  whom  the  Supreme 
Lodge  has  designated  as  the  proper  person  to  whom  to  pay 
the  premiums,  and  whose  duty  it  is  to  forward  the  monej 
thus  received  to  the  Supreme  Lodge.  The  subordinate  lodge 
cuts  no  figure  in  the  insurance.  It  is  not  incorporated.  It 
has  no  legal  entity.  It  receives  no  money  for  insurance, 
and  contracts  to  pay  no  policy.  The  fact  that  the  Supreme 
IxKlge  designates  to  receive  the  money  when  paid  by  the 
assured  one  whom  the  subordinate  lodge  has  elected  Finan- 
cial Secretary,  is  purely  a  matter  of  convenience,  but  does 
not  affect  the  legal  proposition  that  such  oflScer  is  thereby 
made  the  agent  of  the  Supreme  Lodge  for  the  purpose  of  no- 
tifying the  assured  (who  are  called  members)  of  the  assess- 
ments when  made  from  time  to  time,  collecting  the  same  and 
forwarding  the  money  to  the  Supreme  Lodge. 
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In  their  brief  the  learned  counsel  for  the  defendant  say, 
**the  subordinate  lodge  is  the  agent  of  the  Supreme  Lodge 
unless  otherwise  contracted ;  the  provisions  of  the  by-laws  of 
1889  make  it  otherwise."  The  by-laws  in  force  at  the  date 
of  the  policy  contained  no  words  making  it  otherwise.  In 
1889  the  following  amendment  to  the  by-laws  was  adopted: 
^*Sec.  14.  In  receiving  money  from  members  in  payment  of 
Relief  Fund  Assessments,  and  in  all  acts  performed  in  com- 
plying with  the  Relief  Fund  laws  of  the  Order,  the  subordi- 
nate lodge  and  its  officers  are  the  agents  of  the  members  and 
not  the  agents  of  the  Supreme  Lodge."  It  is  not  shown 
that  the  assured  had  any  notice  of  or  assented  to  this  amend- 
ment.  A  provision  that  one  should  become  a  member  sub- 
ject to  the  power  of  the  corporation  to  change  its  by-laws  can 
not  be  construed  into  liberty  to  change  at  its  will  the  contract 
of  insurance  it  has  made  with  each  insurer.  The  company 
and  the  assured  occupy  two  entirely  different  relations.  In 
one  it  is  a  company  and  the  other  party  one  of  its  members. 
In  that  relation,  the  by-laws  or  constitution  can  be  amended 
at  will  of  the  majority,  if  done  in  the  legal  and  prescribed 
mode.  The  other  relation  is  that  of  insurer  and  insured, 
and  this  contract  relation  can  not  be  altered  save  by  the  con- 
sent of  both  parties,  and  the  party  alleging  that  the  consent 
was  given  must  show  it.  Strauss  v.  Life  Asso,,  126  N.  C, 
971 ;  S.  C.  at  this  term. 

But  passing  that  by,  suppose  the  company  had  the  power 
1o  enact  the  above  by-law  without  the  assent  of  the  assured, 
ii  coidd  not  have  the  effect  contended  for  by  the  plaintiff. 
The  subject  has  been  so  recently  and  thoroughly  discussed  by 
the  Supreme  Court  of  the  United  States,  and  with  such  a 
wealth  of  authority  from  the  Supreme  Courts  of  New  York, 
Pennsylvania,  Illinois,  Indiana,  Iowa,  Michigan,  Kansas, 
Wisconsin,  Texas  and  other  States,  that  it  is  unnecessary  to 
do  more  than  refer  to  that  case  which  is  Knights  of  Pythias 
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V,  Withers,  177  U.  S.,  260,  filed  9th  April,  1900.  It  is 
there  held  in  an  unanimous  opinion  of  the  Court,  affirming 
both  the  Circuit  Court  and  the  Circuit  Court  of  Appeals,  59 
U.  S.  App.,  177 ;  32  C.  C.  A.,  182,  with  an  able  and  exhaus- 
tive discussion  of  the  above  authorities  by  Mr.  Justice  Beowx, 
as  follows :  "The  failure  of  a  secretary  of  a  local  subordinate 
lodge  of  the  Knights  of  Pythias  to  transmit  to  the  general 
board  of  control,  within  the  time  specified  by  the  general 
laws  of  the  Order,  moneys  paid  to  him  in  due  time  by  a  mem- 
ber,  will  not  be  groimd  for  forfeiture  of  the  policy  of  such 
member,  since  the  secretary's  n^ligence  is  not  chargeable 
to  the  member,  but  is  that  of  an  agent  of  the  Order,  notwith- 
standing a  provision  in  the  general  laws  of  the  Order  to  the 
elTect  that  he  is  to  be  regarded  as  the  agent  of  the  member 
and  not  of  the  Order,  where  the  general  laws  also  require  the 
member  pay  his  dues  to  such  secretary  only,  and  provide  that 
he  shall  transmit  at  certain  specified  times  all  moneys  col- 
lected by  him,  and  that  the  local  branch,  or  lodge,  shall  be 
responsible  to  the  Supreme  Lodge  for  all  such  moneys  col- 
lected by  the  Secretary."  This  will  render  futile  or  irrele- 
vant all  the  other  exceptions  taken,  for  if  the  secretary  of  the 
subordinate  lodge  is  the  agent  of  the  Supreme  Lodge,  as  far 
as  the  contract  of  insurance  goes  (here  called  the  Relief 
Fund  Department),  inasmuch  as  it  is  not  controverted  that 
Mrs.  Bragaw  paid  every  assessment  to  the  date  of  her  death 
to  one  who  in  law  was  the  agent  of  the  Supreme  Lodge,  it 
becomes  immaterial  whether  the  subordinate  lodge  was  sus- 
pended or  not,  and  whether  notice  of  suspension  was  given, 
fo7'  as  she  was  in  no  default,  her  contract  with  the  defendant 
that  the  latter  would  pay  her  beneficiary  (the  plaintiff) 
$1,000  at  her  death  can  not  be  forfeited  either  by  the  miscon- 
duct of  the  secretary,  as  agent  of  the  defendant,  nor  by  fail- 
ure of  other  members  of  the  lodge  (if  any)  who  held  like  pol- 
icies to  pay  their  assessments.     The  suspension  of  the  s^lbo^ 
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dinate  lodge  could  not  affect  her  contract  rights.  The  Su- 
preme Lodge  having  sent  her  notice  of  the  assessments  through 
the  secretary,  with  the  unrevoked  order  to  pay  him,  such  pay- 
ment is  binding  on  the  Supreme  Lodge. 

In  the  case  above  cited  it  is  said,  "To  invest  the  secretary 
with  the  duties  of  an  agent,  and  to  deny  his  agency,  is  a  mere 
juggling  with  words.  Defendant  can  not  thus  play  fast  and 
loose  with  its  own  subordinates.  Upon  its  theory  the  policy- 
holders had  absolutely  no  protection.  They  were  bound  to 
make  their  monthly  payments  to  the  secretary  of  the  section 
(local  lodge),  who  was  bound  to  remit  them  to  the  board  of 
control  (Supreme  Lodge),  but  they  (the  assured)  could  not 
compel  him  to  remit,  and  were  thus  completely  at  his  mercy. 
*  *  *  The  Reports  are  by  no  means  barren  of  cases  turning 
upon  the  proper  construction  of  this  so-called  ^agency  clause' 
under  which  the  defendant  seeks  to  shift  its  responsibility 
upon  the  insured  for  the  neglect  of  the  secretary  to  remit  on 
the  proper  day.  In  some  jurisdictions  it  is  held  to  be  practi- 
cally void  and  of  no  effect ;  in  others  it  is  looked  upon  as  a 
species  of  wild  animal,  lying  in  wait  and  ready  to  spring 
upon  the  unwary  policy-holder,  and  in  all  it  is  eyed  with  sus- 
picion and  construed  with  great  strictness.  We  think  it 
should  not  be  given  effect  when  manifestly  contrary  to  the 
facts  of  the  case  or  opposed  to  the  interests  of  justice.  *  *  * 
The  object  of  the  clause  is  in  most  cases  to  transfer  the  re- 
sponsibility for  his  acts  from  the  party  to  whom  it  properly 
belongs  to  one  who  has  no  knowledge  of  its  existence."  As 
in  this  case,  the  Supreme  Lodge  knew  at  once  whether  the 
secretary  remitted  for  assessments  or  not,  but  the  assured, 
who,  upon  receipt  of  notices  of  assessment  from  the  Supreme 
lodge,  paid  them  to  the  secretary  as  directed,  had  no  means 
of  knowing  whether  he  forwarded  the  money  to  the  Supreme 
Lodge  or  not 

The  above  decision  has  more  recently  been  followed,  with 
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copious  citations,  in  Murphy  v.  Independent  Order  of  Jacob, 
27  So.  Rep.,  624,  in  which  it  is  held,  ^^Under  a  by-law  of  a 
beneficial  association  declaring  that  officers  of  subordinate 
lodges  shall  be  agents  of  the  body  that  electa  them,  and  not  of 
the  Grand  Lodge,  the  latter  can  not  escape  liability  on  a  cer 
tificate  of  membership  by  reason  of  the  failure  of  the  subordi- 
nate lodge  to  do  its  duty  in  paying  assessments  to  the  Grand 
Lodge."  Among  the  precedents  cited  in  both  of  above  cases 
is  Schunck  v.  The  Geyenseitizer  Witteven  und  Waisen  Fond. 
44  Wis.,  375,  in  which  under  such  a  formidable  nomenclature 
is  found  the  following  sound  reasoning:  *'The  subordinate 
lodge  acts  for  and  represents  the  defendant  in  making  the 
contract  with  the  member,  unless  we  adopt  as  correct  the 
idea  that  the  member,  by  some  one-sided  arrangement,  makee 
a  contract  with  himself  through  his  agent.''  In  another  cas6 
also  there  cited.  Young  v.  Grand  Council,  63  Minn.,  506,  it 
is  said,  "The  assured  did  all  she  could.  It  can  not  be  that  a 
wilful  failure  of  these  officers  (of  the  subordinate  lodge)  can 
cause  a  failure  of  appellant's  rights,  she  not  being  in  fault" 
On  the  same  general  line  is  our  late  decision  iwDoggett  v. 
Golden  Cross,  126  X.  C,  477,  where  it  is  held  "Where,  ac- 
cording to  the  constitution  and  by-laws  of  the  society,  notice 
and  proofs  of  death  are  to  be  furnished  by  officers  of  the 
subordinate  lodge,  of  which  the  deceased  was  a  member,  they 
are  the  agents  for  that  purpose  of  the  Supreme  Commandery, 
for  whose  action  the  beneficiary  plaintiffs  are  not  responsible." 
**Demand  having  been  made,  the  certificates  shown,  death 
of  assured  proved,  a  prima  facie  case  was  made  out  for  the 
plaintiff."  Voggett  v.  Golden  Cross,  supra.  In  addition, 
it  has  here  been  shown,  without  contradiction,  that  tlie  as- 
sured, for  twelve  years,  from  the  date  of  her  policy  in  1883 
down  to  her  death  in  1895,  paid  to  one  who  was  the  agent  of 
the  Supreme  T^dge,  every  assessment  laid  upon  her  and 
called  for  by  the  defendant,  said  Supreme  Lodge.     There 
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is  no  evidence  in  rebuttal  of  these  facts.  This  renders  it 
unnecessary,  as  already  said,  to  consider  in  detail  the  other 
exceptions,  whose  decision  is  either  involved  in  what  has  been 
paid;  or  they  have  been  made  irrelevant.  There  were  some 
errors  committed  in  favor  of  appellant,  but  these  need  not  be 
discussed. 
AiHrmed. 


LAMB  y.  LITTMAN. 


(Filed  May  28,  1901.) 


1.  MASTER  AND  SERVANT — Employer  and  Employee — Overseer — 
Personal  Injuries — Bosses. 

It  is  the  duty  of  the  master  not  to  employ  incompetent  overseers. 


2.  MASTER  AND  HERV ANT— Employer  and  Employee — Overseer — 
Personal  Injuries, 

Where  owner  of  a  mill  employs  an  ill-tempered  overseer,  he  will 
be  liable  for  violent  handling  of  a  boy  employed  under 
overseer. 

Action  by  W.  T.  Lamb,  by  his  next  friend,  J.  M.  Lamb, 
against  I.  Littman,  heard  by  Judge  H.  R.  Bryan  and  a  jury, 
?f  November  Term,  1900,  of  the  Superior  Court  of  Rowait 
County.  From  a  judgment  for  the  defendant,  the  plaintiff 
appealed. 

R.  Lee  Wright,  and  B,  B,  Miller,  for  the  plaintiff. 
Overman  &  Gregory,  for  the  defendant. 

Cook,  J.  From  a  careful  review  of  the  evidence,  we  find 
that  it  establishes  a  prima  facie  case,  and  his  Honor  erred 
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in  sustaining  the  motion  to  dismiss,  as  in  case  of  nonsuit,  and 
in  not  submitting  the  issues  to  the  jury.  The  evidence  shows 
that  defendant,  in  running  his  mill  through  agents,  had 
one  general  superintendent  who  hired  and  discharged  handfl^ 
t.nd  also  had  spinning-room  superintendents,  bosses  or  over- 
seers, who  controlled  and  directed  the  hands  in  the  perform- 
ance of  their  work,  and  also  sometimes  hired  and,  in  case  of 
disobedience,  of  which  they  were  the  judges,  discharged  the 
hands  under  them.  Burrus  was  a  spinning-room  superin- 
tendent or  boss  or  overseer,  and  was  in  command  of  the  de- 
partment in  which  plaintiff,  a  ten-year-old  boy,  was  a  floor- 
sweeper.  Burrus'  reputation  was  bad  among  mill  men ;  that 
is,  he  was  mean  to  children  and  his  help,  and  it  was  generally 
known — and  had  been  so  for  years — at  Albemarle,  Concord, 
Salisbury,  and  elsewhere,  where  he  had  worked  in  mills. 
Notwithstanding  this  fact,  which  ought  to  have  been  known  to 
defendant  he  was  employed  in  this  mill  and  placed  in  con- 
trol of  others,  including  this  boy  of  tender  years.  And  here- 
in lies  the  principle  involved  in  this  appeal. 

In  employing  servants,  the  master  is  under  obligation  not 
to  associate  incompetent  ones  with  the  skilled  and  competent 
to  their  hurt  and  injury.  So  much  the  more,  then,  is  it  the 
duty  of  the  master  not  to  employ  unskilled  and  incompetent 
tosses  or  overseers,  who  are  to  act  in  his  place  and  stead  over 
subordinates  who  are  under  their  care  and  control  and  subject 
to  their  orders. 

It  does  not  appear  that  Burrus  was  unskilled,  but  his  in- 
competency for  the  supervision  of  children  and  other  like 
help  is  apparent  and  emphasized  by  his  bad  character  for 
being  mean  to  children  and  other  help.  We  have  no  reason 
for  judging  that  such  character  was  not  actually  known  to 
defendant;  it  was  generally  known  among  mill  men,  from 
whom  he  might  have  informed  himself  if  he  had  inquired, 
and  it  was  his  duty  to  have  been  reasonably  diligent  in  ob- 
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taining  the  information  before  entrusting  such  care  and  re- 
sponsibility to  him. 

In  the  enlargement  of  our  business  and  industrial  enter- 
prises,  made  necessary  by  the  rules  of  economy,  it  is  fr^ 
quendy  impossible  for  the  master  to  give  a  personal  super- 
vision and  direction  to  the  business.  'TEt  is  now  universally 
held  in  American  Courts  that  a  master  always  may  and  somo 
times  mitst  have  a  servant  who  acts  as  his  representative  or 
alter  ego  towards  other  servants,  and  that  for  the  negligence 
of  such  representative,  while  acting  as  such,  the  master  is 
responsible  to  the  other  servants,  precisely  as  if  it  were  his 
own,"  Shear,  and  Eedf.  on  the  Law  of  Negligence  (5th 
Ed.),  section  226. 

While  he  is  responsible  to  fellow-servants  for  a  failure  in 
duty  in  not  using  ordinary  care  in  selecting  competent  ser- 
vants, he  is  also  under  obligation  to  them  to  exercise  due  care 
and  caution  in  the  selection  of  his  representative  or  alter 
ego,  who  orders,  commands  and  controls  those  committed  to 
his  charge. 

In  the  case  now  being  considered,  there  is  no  evidence  of 
the  unskillfulness  of  the  boss,  Burrus,  but  the  evidence 
shows  that  he  was  unfit  and  incompetent  to  perform  the  duties 
of  supervising  children  and  the  help  under  him  by  reason  of 
his  cruel  nature  and  high  temper,  demonstrated  by  his  treat- 
ment of  the  plaintiff  on  the  day  before  as  well  as  on  that  of 
the  injury,  which  had  become  so  well  known  as  to  establish  for 
him  a  general  reputation  extending  back  for  six  or  mort 
years  in  the  divers  mills  and  towns  in  which  he  had  worked. 
It  is  clear  that  the  master  would  have  been  responsible  for 
injuries  inflicted  upon  the  servants  by  him,  had  he  (the  mas- 
ter) known  of  such  traits  of  character;  and  it  is  equally  as 
dear  that  he  could  have  obtained  the  information  had  he  seen 
fit  to  inquire ;  or,  having  inquired,  knowingly  and  volunta- 
rily assumed  the  responsibility  in  employing  him  and  placing 
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him  in  that  responsible  position.  It  is  true  that  the  burden 
of  proof  is  u]^on  the  plaintiff  to  show  negligence  upon  the 
part  of  the  master,  but  in  this  case  it  is  done  and  is  not  con- 
tradicted. Had  the  master  committed  the  assault,  his  liabil- 
ity would  not  be  questioned.  Then  why  not  be  responsible 
for  his  representative  whom  he  knew  (or  ought  to  have 
kiiown)  to  have  been  of  such  nature  and  character  that  the 
]ike  result  would  follow  ?  Under  the  contractural  relations 
existing  between  plaintiff  and  defendant,  it  was  the  duty  of 
the  plaintiff  to  render  proper  service  and  obey  the  commands 
and  directions  of  his  superiors  in  the  service.  It  was  like- 
wise the  duty  of  the  defendant  under  these  relations  to  ap- 
point as  his  representative  a  fit  and  competent  person — ^not 
one  of  a  cruel  and  mean  nature,  who  would  use  violent  means 
in  urging  the  performance  of  duty.  We  do  not  wish  to  be 
understood  as  holding  that  the  master  is  generally  an  insure? 
of  the  good  conduct  of  his  representative,  or  an  insurer 
against  his  violence  resulting  from  his  own  malice  or  ill-will, 
or  sudden  outbursts  of  temper,  although  in  charge  of  the 
master's  business ;  but  only  when  he  puts  in  such  repres«ita- 
tive  as  is  by  him  known,  or  ought  to  have  been  known,  to  be 
violent  and  mean,  and  the  injury  is  the  natural  result  of  such 
character.  It  was  the  duty  of  Burrus  to  keep  the  servants  at 
work  and  superintend  the  same,  but  it  was  no  part  of  his  em- 
ployment to  inflict  corporal  punishment    in    behalf   of   the 

« 

master. 

In  Daniel  v.  Railroad,  117  X.  C,  592,  in  which  Wood  on 
Master  and  Servant,  592,  is  cited  with  approval,  the  master 
was  a  common  carrier  who  had  the  actual  care  and 
custody  of  plaintiff's  intestate,  and  was  an  insurer  of  his 
safety  against  its  own  servants  as  well  as  co-passengers  and 
intruders.  In  the  case  at  bar,  defendant's  relation  with 
plaintiff  was  in  no  sense  similar.  Plaintiff  was  a  servant 
and  performing  service,  and  it  was  his  duty  to  look  out  for 
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and  protect  himself,  to  obey  and  conform  to  the  rules  and 
requirements  within  the  scope  of  his  employment — quite  dif- 
ferent from  that  of  a  passenger  who  was  paying  for  the  pro- 
tection and  service  being  rendered  to  him. 

Had  the  plaintiff  been  injured  by  dangerous  or  defective 
machinery  used  by  the  defendant  in  running  his  mill,  while 
m  the  performance  of  the  work  assigned  him,  we  would 
consider  the  contention  upon  that  subject  But  it  appears 
that  the  injury  received  was  caused  by  the  violent  handling 
of  plaintiff  by  defendant's  alter  ego  in  urging  him  to  the 
proper  performance  of  his  work.  The  obligation  to  furnish 
reasonably  secure  machinery  and  appliances  is  limited  to  the 
use  of  those  in  its  employ,  and  not  to  provide  against  acci- 
dents to  those  who  might,  by  violence  not  anticipated,  or  neg- 
ligence, or  those  uninvited,  come  in  contact  with  it.  The 
injury  inflicted  by  the  shoving  of  plaintiff  by  Burrus  might 
have  been  even  more  serious,  had  he  fallen  upon  the  floor,  by 
the  breaking  of  a  limb,  or  still  more  serious  by  the  falling 
down  a  stairs,  or  out  of  a  door,  or  upon  some  pointed  imple- 
ment lying  in  the  wayside. 

There  is  error. 
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BANK  OP  TARBORO  v.  FIDELITY  AND  DEPOSIT  CO. 

(Filed  May  28,  1901.) 

1.  EVIDENCE — Fidelity  and  Ouaranty  Insurance — Bond — Principal 

and  Surety — Surety  Companies. 

In  an  action  by  a  bank  upon  the  bond  of  its  cashier,  a  memoran- 
dum of  the  examination  of  the  cashier  before  the  directors 
prior  to  the  suit,  is  competent  evidence. 

2.  PRINCIPAL  AND   SURETY— Bond— /Sfttrefy   Company— FideUtf 

and  Guaranty  Insurance — Acts  1899,  Chap.  SO,  Sec.  6. 

Under  Acts  1899,  Cliap  30,  Sec.  5,  a  surety  company  can  be  re- 
leased from  its  liability  on  a  bond  only  by  getting  off  the 
bond. 

3   FIDELITY  AND  GUARANTY  INSURANCE— Bond— CoiwtrttcHoii 
— Principal  and  Surety — Surety  Company. 

A  surety  bond  should  be  construed  most  strongly  against  the 
company  and  most  favorably  to  its  general  intent  and  essen- 
tial purpose. 

4.  FIDELITY    AND    GUARANTY    INSURANCE— Bond— Brew*- 

Notice — Principal  and  Surety — Cashier. 

Where  the  plaintifT,  in  action  on  a  surety  bond,  within  a  reason- 
able time  and  with  due  diligence,  under  the  circumstances, 
gives  notice  of  the  default  of  its  cashier,  it  is  a  sufficient 
compliance  with  the  requirement  of  immediate  notice. 

5.  FIDELITY    AND    GUARANTY    INSURANCE— Bond— Breocfc— 

Notice — Principal  and  Surety — Cashier. 

Where  a  surety  company  on  bond  of  cashier  is  not  notified  imme- 
diately of  default  of  the  cashier,  it  does  not  suffer  by  the 
delay. 

6.  FIDELITY  AND  GUARANTY  INSURANCE— Jn«ttrance— Bond— 

Breach — Principal  and  Surety — Cashier — Instructions. 

In  an  action  on  surety  bond,  an  instruction  that  the  care  «nd 
supervision  required  of  officers  of  a  bank  was  suc^  %s  ordinsr 
rily  prudent  men  would  give,  <eas  correct. 
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Action  by  the  Bank  of  Tarboro  against  the  Fidelity  and 
Deposit  Company,  of  Maryland,  heard  by  Judge  A.  L.  Coble 
and  a  jury  at  Fall  Term,  1900,  of  the  Superior  Court  of 
Edgecombe  Coimty.  From  a  judgment  for  the  plaintiff, 
the  defendant  appealed. 

H.  O.  Connor  &  Son,  and  G,  M.  T.  Fountain,  for  the 
plaintiff. 
John  L.  BridgerSj  for  the  defendant 

Douglas,  J.  This  case  has  been  here  before,  and  is  re- 
ported in  126  H.  C,  320.  As  far  as  that  decision  goes,  it 
will  be  considered  as  final  in  the  determination  of  this  case. 

The  following  are  the  issues  as  submitted  and  answered: 

"1.  Did  Mehegan,  as  cashier  and  while  in  the  performance 
of  the  duties  of  his  office,  between  December  15,  1896,  and 
September  3,  1897,  fraudulently  take  from  the  assets  and 
money  of  plaintiff  bank  the  sum  of  $6,000.00,  and  on  May 
27,  1897,  for  the  purpose  of  concealing  his  fraudulent  con- 
duct, charge  said  amount  to  the  City  National  Bank  of  Nor- 
folk on  the  books  of  the  plaintiff  bank  ? 

"Ans.  Yes. 

"2.  Did  the  defendant  Mehegan,  between  December  15, 
1896,  and  September  3,  1897,  as  cashier,  fraudulently  take 
from  the  assets  of  the  plaintiff  bank  a  sum  of  money  by  means 
of  overdraft  on  said  bank  aggregating  $1,000.00,  and  more  ? 

"Ans.  Yes. 

'""3.  Did  the  defendant  Mehegan,  between  December  15, 
1895,  and  September  3,  1897,  as  cashier,  fraudulently  take 
from  the  assets  and  money  of  said  bank  the  sum  of  $9,650.00, 
or  ether  amount,  and  by  false  entries  on  the  books  of  said  bank 
conceal  the  same  from  the  plaintiff  bank? 

"Ans.  Yes. 

"4.  Did  the  defendant  Mehegan,  as  cashier,  between  May 
12,  1897,  and  August  6,  1897,  fraudulently  take  from  the 
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money  and  assets  of  said  bank  the  sum  of  $5,000.00,  which  he 
concealed  by  making  false  entries  in  the  books  of  said  bank? 

"Ans.  Yes. 

"5.  Did  the  defendant  Mehegan,  between  December  15, 
1895,  and  September  8,  1897,  as  cashier,  fraudulently  take 
iiK  ney  and  assets  of  the  bank  and  convert  the  same  to  his  own 
use  i 

^^\ns.   Yes. 

'^6.  Did  the  defendant,  from  September,  1896,  to  Septem- 
ber 1,  1897,  as  cashier,  fraudulently  take  from  the  money  and 
«sscts  of  the  said  bank  the  sum  of  $452.21,  which  he  appHed 
to  his  own  use  ? 

"Ans.  Yes. 

*^7.  Did  the  defendant  Mehegan,  as  cashier,  on  the  3d  Au- 
i':ust,  1897,  fraudulently  issue  a  cashier's  check  on  the  said 
bank  to  J.  M.  Norfleet  to  the  amount  of  $600.00  for  the  pu^ 
pi»?e  of  paying  an  individual  indebtedness  of  said  Meh^an? 

"Ans.   Yes. 

"8.  Did  the  defendant  Mehegan  fraudulently  discount 
notes  and  bills,  and  pay  for  the  same  with  money  of  the  bank 
v»iUiout  the  knowledge  and  assent  of  the  proper  committees? 

"Ans.  Yes. 

"9.  Did  the  plaintiff  notify  the  defendant  Fidelity  anJi 
Deposit  Company  of  the  alleged  default  of  the  said  J.  G. 
Mehegan  as  required  by  the  bond  ? 

^*Ans.     Yes. 

"10.  Did  the  plaintiff,  after  the  execution  of  the  surety 
contract,  increase  its  capital  stock? 

"Ans.  Yes.  (This  w^as  answered  by  the  jury,  Yes,  in 
April,  1896.) 

"11.  Were  the  representations  in  the  certificate  for  the 
renewal  of  the  surety  bond  as  to  the  dealings  and  accounts  of 
the  said  Mehegan,  cashier,  true  and  correct  when  they  were 
ru:de? 
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"Ans.  Yes. 

"12.  Were  such  representations  as  to  the  dealings  and 
ri'connts  of  the  said  Mehegan,  cashier,  on  the  said  certifi- 
cale  false,  to  the  knowledge  of  the  plaintiff,  at  the  time  they. 
weve  made  'i 

"Ans.  Yes. 

"13.  Did  said  representations  constitute  a  material  induce* 
Tiient  of  the  defendant  company  to  continue  said  bond  froma 
Ueceuiher  15,  1896,  to  December  15,  1807  ? 

**Ans.  Yes. 

*'14.  Did  the  plaintiff  cause  to  be  observed  due  and  cus- 
toiiiary  8uper\'ision  over  said  Mehegan,  cashier,  for  preven- 
ti'in  of  default  ? 

**Ans.  Yes. 

''15.  Did  the  Fidelity  and  Deposit  Company  have  notice 
of  the  increase  of  th(»  ea])ital  stock  before  the  extension  of 
the  bond  ? 

"Ans.  Yes." 

The  defendant  assigns  for  error:  "1.  That  the  Court 
e?*rc'd  in  admitting  the  written  statement  as  excepted  to. 
2.  For  error  in  instructing  the  jury  as  set  out  in  the  charger 
to  the  jury.  3.  In  that  the  instructions  are  inconsistent,^ 
Cf>ntradictory  and  misleading.  4.  In  the  construction  of  the- 
meaning  of  the  words  'immediately  notified.'  5.  In  instruct- 
ing the  jury  that  the  same  supervision  and  duty  required  of 
the  officers  of  the  plaintiff  bank,  over  the  management  of  the- 
effairs  of  the  bank,  was  such  care,  supervision  and  duty  as  the 
ordinarily  pnident  business  man  would  give.  6.  For  refusing 
l»  instruct  the  jury  as  requested  in  the  several  prayers  sub- 
milted  bv  the  defendant." 

The  first  assignment  of  error  can  not  be  sustained.     The- 

a<]mitted  paper  was  a  memorandum  of  the  examination  of  the- 

dt-fendant  Mehegan  before  a  committee  of  the  Board  of  Di- 

n.-ctors  of  the  plaintiff  bank,  and  taken  down  by  the  witness^ 
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Duvis,  who  testified  as  fallows:  "Mehegan  was  present  be- 
f 'ire  the  committee ;  he  was  examined ;  his  examination  was 
put  in  writing.  I  read  every  sentence  to  Mehegan,  as  Mr. 
1  ountain  propounded  the  questions ;  then  I  wrote  down  Me- 
h cyans  aiiswer,  I  read  the  questions  and  answers  as  they 
were  made,  and  he  said  that  they  were  correct  The  entire 
paper  is  in  my  handwriting.  Then  read  the  whole  over  to 
Mehe^an.  He  nev^er  refused  to  sign,  never  was  asked  to 
sign  it."  Under  such  circumstances,  we  think  the  paper  was 
admissible  as  part  of  the  testimony  of  Davis,  with  whose 
credibility,  of  course,  its  own  was  involved.  Bryan  v.  Mo- 
ling, 94  N.  C,  687;  State  v.  Pierce,  91  N.  C,  606;  Sidle  r. 
Jordan,  110  K.  C,  491,  495. 

We  do  not  think  that  either  the  second  or  third  assignments 
can  be  siistained.  The  Judge's  charge  extends  through  15 
pages  of  the  printed  record,  and  is  full,  clear  and  explicit, 
and,  we  think,  free  from  substantial  error.  Many  of  the 
points  raised  by  the  defendant  come  under  the  principles 
decided  when  the  case  was  first  before  us.  We  then  said 
( 126  N.  C,  344) :  "The  object  of  the  contract  was  to  secure 
the  plaintiff  against  the  fraudulent  acts  of  its  cashier.  The 
complaint  alleges  the  execution  of  the  bond  and  its  renewal, 
unci  sets  out  their  substantial  features,  the  alleged  fraudulent 
acfs  of  the  cashier,  and  notice  to  the  defendant  company. 
These  facts  being  proved  woxild  have  made  out  the  plaintiff^s 
case.  Nothing  else  appearing,  the  plaintiff  would  have  been 
entitled  to  recover,  and  if  the  defendant  company  relied  upon 
breaches  of  the  contract  on  the  part  of  the  plaintiff  to  defeat 
a  recovery,  it  should  have  specifically  pleaded  them.  The 
burden  of  proving  them  would  have  rested  upon  the  defend" 
r.nt.  To  require  the  plaintiff  to  set  out  each  and  aU  of  the  j 
tifty  conditions  and  stipulations  in  the  bond  and  application, 
and  then  prove  affirmatively  that  he  had  performed  each  one 
of  them,  would  practically  defeat  any  recovery,  and  would 
pracunt  to  a  denial  of  justice." 
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That  this  is  now  the  law  of  this  case,  and  our  opinion  of  its 
(•'•n'ectness  has  been  confirmed  by  subsequent  investigation 
f ml  furtlier  reflection.  The  object  of  an  indemnifying  bond 
is  to  indemnify ;  and  if  it  fails  to  do  this,  either  directly  or 
iiK^irectly,  it  fails  to  accomplish  its  primary  purpose,  and  be- 
comes worse  than  useless.  It  is  worthless  as  an  actual  secu- 
rity, and  misleading  as  a  pretended  one. 

The  defendant  lays  great  stress  upon  section  5,  chapter 
oOO^  Laws  1893,  which  is  as  follows:  "Any  company  execu- 
ting such  bond,  obligation  or  undertaking  may  be  released 
J'roju  its  liability  as  surety  on  the  same  terms  as  are  or  may  be 
hv  law  prescribed  for  the  release  of  individuals  upon  any  such 
bond,  obligation  or  undertaking."  It  seems  clear  to  us  that 
Ihe  only  object  of  that  section  was  to  enable  such  company  to 
release  its  liability  by  getting  off  the  bond  whenever  an  indi- 
^idvial  could  do  so;  but  not  to  remain  on  the  bond  and  limit 
its  liability  by  such  unreasonable  restrictions  as  would  prac- 
tically amount  to  a  release  by  tending  to  defeat  a  recovery. 
Moreover,  that  section  says:  "On  the  same  terms  as  are  or 
may  be  by  law  prescribed."  Where  are  any  such  terms  pre- 
«?cribed  by  law  as  those  which  appear  in  the  bond  before  us, 
and  which  the  defendant  is  so  strenuously  endeavoring  to 
bring  within  the  terms  of  that  section?  We  are  sure  that 
act  never  intended  to  authorize  trustees,  guardians  or  admin- 
istrators to  give  bond  with  such  stipulations,  construed  as  the 
cfefendant  is  now  asking  us  to  construe  them.  The  defendant 
again  insists  that  it  should  have  the  same  right  to  limit  its 
liability  as  is  possessed  by  an  individual.  That  may  be ;  but 
no  member  of  this  Court  has  ever  seen  or  heard  of  a  bond  in 
snch  a  form  being  tendered  by  a  private  surety.  In  its  very 
form  and  essence,  the  bond  before  us  resembles  an  insurance 
coiitract,  and  differs  materially  from  the  ordinary  forms 
coming  down  to  us  by  immemorial  usage.  Therefore,  we 
Bfiust  place  satch  bonds  in  the  generail  class  of  inmiranee  poli- 
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cies,  and  oonstnie  them  upon  the  same  general  prineipiles ;  that 
is,  most  strongly  against  the  companj^,  and  most  favorably  to 
their  general  intent  and  essential  purpose.  Banic  v.  Fidelity 
Co,,  126  X.  C,  320,  325;  Am.  Surety  Co.  v.  Panly  (Xo.  1), 
170  U.  S.,  133.  In  the  latter  case.  Justice  Harlan,  speaking 
for  a  nmainimoua  C?^our*i,  siaya  on  page  144:  '*If,  looking  Mt 
all  itip  proWsrion^,  the  bond  is  fairly  and  rc?sasonably  suscepti- 
ble of  tiwo  constructions,  one  favorable  to  die  hank  and  the 
other  favorable  to  the  surety  company,  the  former,  if  consist- 
ent with  the  ol>jec?rs  for  whidi  tJie  bonwl  was  given,  must  l>e 
adoptd'xl,  fciaid  tiuH  for  the  rea^son  that  tSiie  instnunent  whirfi 
the  Court  is  invited  to  intierpreit  was  draiwn  l)y  the  atitorneys, 
officers,  or  agents  of  the  surety  com5>any.  This  is  a  well- 
e?*tablis{hed  nile  in  the  law  of  in.^flurance.  National  Bank  r. 
Insurance  Co.,  95  IJ.  S.,  673 ;  Western-  Insurance  Co.  r.  Crop- 
per, 32  Pa.  St.,  351,  355;  Reynolds  v.  Insurance  Co.,  47 
X.  v.,  597,  604;  Insurance  Co.  v.  McCankey,  127  U.  S.,  6<il, 
666 ;  Fowkes  v.  Manchester,  etc. ;  Asso.,  3  Be?t  &  Smith,  917, 
925.  As  said  by  Ijord  St.  Leonards,  in  Anderson  v.  Fitzger- 
ald, 4-  II.  L.  ('af=!(^,  4S4,  507,  'It  ('a  life]X>licy)  is,  of  course, 
prepared  by  the  company,  ami  if,  therefore,  there  t?hould  1* 
any  ambiguity  in  it,  must  be  taken,  according  to  law,  most 
strongly  ag'ainist  the  i>erson  who  prqmred  it.'  There  is  no 
souml  rea^son  Avhy  this  rule  should  not  be  applied  in  the  pres- 
ent case.  The  object  of  the  bond  in  suit  wias  to  indeannify  or 
insure  the  bank  against  loss  arising  from  any  act  of  fraud  or 
dishooiesty  on  the  part  of  O'Brien  in  connection  with  his  du- 
ties as  cashier,  or  -witih  the  duties  to  which  in  the  emplo\Tr'3 
service  he  might  be  subsequently  appoimted.  That  object 
should  not  he  defeated  by  any  narrow  inrtorpretation  of  its 
provisions,  nor  by  adopting  a  construction  favorable  to  the 
company  if  there  be  another  construction  equally  admissible 
under  the  terms  of  the  indtniment  executed  for  the  protection 
of  the  bank."  To  the  same  effect  are  the  cases  of  Fire  Insur- 
ance Co.  V.  Coos  Co.,  151  U.  S.,  452 ;  London  Asso.  v.  Campa- 
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nia  de  Moagans  do  Bareiro,  167  U.  S.,  149 ;  Horton  v.  Insur- 
ance Co.,  122  X.  C\,  498 ;  Grabbs  v.  Insurance  Co.,  125  X.C., 
389,  398,  and  cases  therein  cited.  The  same  principle 
of  coiijitruetiion  has  been  applied  to  the  contracts  of  common 
carriers.  Wood  r.  Railway  Co.,  118  N.  C,  1056,  1063; 
Mitchell  V.  Railway  Co.,  124  X.  C,  236 ;  Jeffreys  v.  RaUwo/y 
Co.,  127  X.  C,  377 ;  Hinkle  v.  Railway  Co.,  126  X.  C,  932. 

The  defendant  has  voluntarilv  become  by  virtue  of  tlie  stat- 
lite  w'hiat  mav  be  called  a  "oonunon  siirebv,"  no»t  exactly  in  the 
nature  of  a  common  carrier  like  railroad  and  telegra'ph  cowi- 
pandes,  but  still  one  of  those  public  ageincies  tb  which  are 
given  nanis'ual  powers  and  -which  have  assumed  tihe  most 
sacred  re^ponsdbilrtir*.  Permitted  by  lai\v  to  act  as  sole  sure- 
ties for  trustees,  guardians,  'administrators  and  other  fiduci- 
aries, tihey  are  held  by  the  i>olicy  of  the  law  to  the  full  nieas- 
ure  of  the  responsibility  they  have  voluntarily  assumed.  They 
mav  make  such  reasonaible  rcfful^ations  as  are  necessarv  for 
their  own  protection  or  the  proper  transacition  of  their  busi- 
ness; b\it  snch  stipulationts  \vi\l  be  m'ost  sitjxmgly  construed 
against  a  forfeiture  of  the  indemnitrv  for  which  aione  the 
hond  is  givem,  and  in  favor  of  a  fair  and  equitable  construc- 
tion of  the  essential  purposes  of  the  contract. 

The  fourth  exception  is  equally  untenable.  On  'that  point 
hh  Honor  chai';^e<l  as  follows :  **Tf  you  fiml  from  the  testi- 
mmiy  th'at  the  plaintiff  bank,  in  a  reas»onable  time  and  with 
due  dilige-nce  under  the  oircumst-ances  as  explained  in  these 
inst-mctions,  and  in  view  of  all  the  faois  in  evidence,  gave 
notice  of  the  default  of  the  said  Meliegan,  you  should  ans\ver 
the  9rh  issue  'Yes.'  The  plaintiff  was  not  required  by  the 
terms  of  the  bond  to  give  notice  to  defendant  company  upon 
suspicion  that  Mehegan  w»as  guilty  of  fraudulent  conduct. 
The  plaintiff  w"as  not  requircMl  to  give  notice  to  tlie  defendant 
company  until  it  had  actual  knowledge  of  such  facts  as  would 
justify  the  charge  of  default^  and  it  w^ias  entitled  to  a  reason- 
able time  to  investigate  tJie  ermdition  of  said  Mehegan's  ac- 
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cmmts  before  it.  Av«as  required  to  give  suidi  notice,  if  siich  in- 
vesiLiigatiou  \vfis  necessary'  to  ascertain  tihe  facts  which  would 
jiisJtify  the  charge  of  fraud." 

In  this  we  see  no  error.  Tlie  plaintifF  was  not  required  to 
aot  xvpcm  mere  suspicion  in  |>referring  so  grave  a  ch&rge  as 
fraud  or  einbezzlemen't.  iloreover,  reaaoaiing  from  analogy 
to  the  rights  of  a  guarantor,  tilie  defendant  does  not  appear  to 
have  suffered  any  m«ateri'aJ  injury  from  such  delay,  e\'en  if 
tlie  plaintiff  had  l)eein  res-ponsi'ble  for  'dhe  delay,  which  the 
jury  found  to  the  contrary.  Buifc  tiie  defend'ant  contoids 
'*t]iat  if  the  surety  is  'immediately  notified'  of  the  defaica- 
tion,  u^xm  its  discovery,  the  surety  wou'ld  h-ave  an  opportunity 
to  deal  with  t!he  defaulter,  and  secure  some  part,  if  not  all,  of 
its  loss ;  this  ease  proves  at  once  l4ie  wistlom  and  justice  of 
such  a  provis'ion,  for  by  not  notifying  the  s-iiTety  *inime- 
diately,'  the  plaintiff  was  enabled  to  get  all  the  security  the 
defaulting  principal,  the  cashier,  could  give,  and  th^*  surety 
had  no  opiyort unity.''  The  plaintiff  had  the  right  to  retsort  to 
all  the  propei'ty  of  the  defaulting  cashier,  whether  he  ga^ 
Ixmd  or  not ;  and  if  the  defendant  means  to  contend  that  by 
signing  tlie  oasliier's  bond  as  surety  it  acquired  a  right  of  re- 
iunbursement  siipori-or  to  that  of  the  bank,  we  can  only  say 
that  it  does  no»t  so  api>ear  to  us  either  from  tiie  terms  of  the 
boiul  or  the  general  principloe  of  law. 

The  fifth  assignment  of  error  can  not  be  susitaineil,  as  is*^ 
think  the  charge  of  his  Honor  was  c^w-reet.  In  fact,  no  other 
rule  jusirly  capable  of  practical  a'pi>lication  snggests  itself 
to  us. 

The  sixth  exception  is  e<|ually  untenable.  The  defendant 
snbniitte;!  tWT-lvo  special  insit  met  ions,  occupying  five  pagt*s  of 
the  printed  ro<»(>r(l.  It  is  useless  as  well  as  impracticable  to 
consider  each  in  detail.  All  we  need  now  say,  in  addition  to 
what  has  ali-endy  l>een  said,  is  thait  tlu^v  were  all  properly  re- 
fused, either  for  intrinsic  error  or  l)ecause  sufiicie.ntly  given 
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in  his  Honor's  dharge.     In  the  absence  of  subs-tantial  error 
tlie  judgment  of  the  Court  below  is 
Affirmed. 


FISHER  V.  GREENSBORO  WATER  SUPPLY  CO. 

(Filed  May  28.  1901.) 

ACTION — Judgment — Tort — Negligence — Contract. 

Where  an  obligation  to  do  a  particular  act  exists  and  there  is  a 
breach  of  that  obligation  and  a  consequent  damage,  an  action 
on  the  case,  founded  on  tort,  will  lie,  and  a  judgment  thereon 
should  be  so  entered. 

AcTiDN  bv  B.  J.  Fisiher  against  tlie  Greensiboro  Water  Sup- 
ply (.\>mpany,  heard  by  Judge  E.  W.  Timherldke  and  a  jury, 
at  January  (Special)  Term,  1901,  of  the  Superior  Ciooirt  of 
GiMi.FOKD  County.  From  a  judgmeiwt  ex  contractu  for  the 
plaintiff,  the  plaintiff  appealed. 

A.  L.  Brookft,  and  J.  N.  Staples,  for  the  plainjtdff. 

King  tP  Kimball,  and  Bynum  cf  Bynunh,  for  the  diefeudant. 

CooKj  J.  There  is  hut  one  question  presente<l :  Was  the 
plaintiff  enti'tled  to  judgment  ex  contractu  or  ex  delicto, 
which  depends  solely  upon  tlie  nature  of  the  action  as  brought, 
whether  for  a  breach  of  con/traiet  or  for  negligent  injuries  ? 

The  rule  is  that  \vliere  the  law,  from  a  given  ^t'atement  of 
facts,  raisHCs  an  obligation  to  do  a  |>articular  act,  and  there  is 
a  breach  of  that  obligation  an<l  a  consequent  damage,  an  ac- 
tion on  the  ca.se  founded  on  the  tort  is  tlie  pro]:)er  action.  Bond 
V.  Hilton,  44  X.  C,  310;  Robinson  v.  Threadwell,  35  X.  C, 
41 ;  Solomon  r.  Batps,  118  X.  C,  315. 
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The  plaintiff  a'llegee  that  dafendant  had  obligaited  itself 
•(araooig  o-ther  things)  to  fumi&h  to  tlie  cilty  of  Gpeensboro  an 
ample  Ripply  of  w^aitier  and  tlie  njeeessiary  maohanjerv',  engines, 
:appliances,  etc.,  for  proitectioR  against  fire;  that  he,  an  inhabi- 
lanit  and  ta,x-payer  of  said  city,  owned  the  Benbow  House,  a 
four-story  hotel,  there  situate,  which  wias  burned  in  June, 
1890,  amd  "that  the  defendant  company  was  eulpablv  negli- 
geoit  and  wilfully  careless  of  its  duty  and  obldga,tions,  both  to 
the  citv  of  Greensboro  and  its  inhabitamts,  under  the  said 
contract,  and  by  virUie  also  of  the  duties,  obligations  and  r^ 
;spon's*il)ilities  which  it  assimied  when  it  undertook  to  supply 
Ava,ter  to  tlhe  city  ot  Greensboro  and  its  inhiabitants  for  a  stipii- 
latevi  price,  wliich  \\m  paid  to  it  by  the  said  city,  and  derived 
by  said  city  from  taxation  on  the  in*habitants  tliereof,  and 
particularly  oe  the  plaintiff,  a  property  o\^Tier,  as  aforesaid, 
and  a  tax-payer  in  the  said  city  of  Greensiboro,  and  by  reason 
of  the  said  wilful,  tortious,  culpable,  reckless  and  gross  negli- 
gence  of  the  said  defendant  company,  and  by  reason  of  its 
failure  and  oani-asion  to  perform  its  contraiotural,  as  M^ell  as  it? 
public  obliga/tions  and  duties  to  the  said  city  of  Greensboro 
:and  its  inhabitants,  and  e8i>ecially  toward  the  plainriff  in 
this  action,  in  that  it  wholly  failed  and  carelessly  and  negli- 
;gently  refused  to  fiuTiish  the  said  hydrants  in  and  aibout  the 
said  hotel  as  liereinbefore  set  forth,  with  a  snifficient  nressiire 
of  water  to  extinguish  the  said  fire  before  the  same  had 
greatly  diamaged  and  effectually  destnxv^ed  and  injured  a 
.greater  part  of  the  said  building,  and  by  reason  of  such  tor- 
tious, negligent  and  careless  condudt  on  tlie  parft  of  tlie  said 
•defendant  conip'any,  the  plaintiff  was  damtaged  in  the  sum  of 
forty  thousand  dollars  ($40,000.00). 

^*The  plaintiff  is  advised,  and  so  alleges,  tluat  the  defendant 
conipany  negligently  failed  to  perform  its  obligations  to  the 
said  city  of  Greensboro  and  its  inhabitants  and  tax-payers, 
und  especially  toAvard  the  plaintiff  in  this  notion,  by  care- 
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lesely,  wilfully  and  negligently  fkiling  to  kec'p  a  sufficient 
qiianitfty  of  waiter  in  its  storage  wiaiter  tank  in  the  said  city  of 
Greensboro,  neoesean^  for  the  pur|>06e  of  extingiii»hing  fire, 
together  with  the  other  uses  to  which  it  vras  ai>plied. 

*'Tlie  plaintiff  alleges  that  the  defendant  company  negli- 
gently and  carelessly  failed  to  keej^  its  puoiping  emgine  ready 
at  all  times,  and  particularly  on  the  d-wy  of  the  fire,  abo\'e  re- 
ferred to,  to  supply  the  needed  fire  pressure,  in  that  it  negli- 
gently failed  tx>  keep  a  saiitahle  person  at  said  engine  or  pump- 
ing'house  or  near  the  same,  for  the  purpose  of  responding  to 
tfie  demands  for  water  for  'the  extinguishment  of  fire,  and 
especially  did  it  fail  9o  'to  do  at  the  time  tlie  propertrv  of  the 
plaintiff  was  bumeJ. 

*'Tbat  there  were  sufficient  hvd rants  in  and  near  said  hotel 
property  to  amply  furnish  a  sufficient  quantitv  of  water  to 
have  extinguished  the  said  fire  if  there  had  been  a  sufficient 
pressure  upon  the  sanne,  whereby  the  wiater  could  have  been 
utilized  by  the  fire  department;  but  by  reason  of  the  lack  of 
f-resMire,  the  said  fire  department,  as  hereinbefore  siiated,  was 
^.holly  unable  to  arres-t  the  flames  in  their  ravages  of  the 
building  and  property  of  the  plainl^iff,  but  stoo^l  helple>^s  and 
impotent  to  extinguish  the  said  fire  and  save  the  saifl  pro]X*rty 
«M  tihe  plaintiff  from  the  great  dam-age  and  de.^tniction  whioli 
rhcrebv  ensued. 

"That  the  omiis?ions  and  failuiT  of  the  »ai(l  defeii.lant  eom- 
paiiy  to  perform  it,s  du'tv  au'.l  obligations,  as  hereinbefore  M't 
cr»t,  and  its  grosis  negligence  in  failing  bo  s.n])i)ly  a  siifficient 
water  pressui'e  to  meet  the  exigencies  and  nocrsc^^itice  of  the 
occasion,  whidi  was  it«^  biounden  duty  to  do,  lioth  under  the 
<v>ii.traet  as  hereinbefore  s.atcd,  as  well  as  the  benefits  derived 
enil  enjoyed  by  it  by  the  license  and  privileges  grant'^d  to  it 
\y  the  said  city  of  Greenslx)ro  and  its  inhiabitan.'.s,  the  pro])- 
crtv'  of  'the  plaintiff  was  almost  wholly  dcstrcA'cd,  greattly  to 
his  damage,  in  the  sum  of  fortv  thousand  dollars  ( $40,000 "). 
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"That  it  was  through  no  fault  of  the  plaiinitiff  that  the  said 
fire  oeourred,  or  thait  the  same  was  not  immediately  ex- 
tinguished; but  that  the  negligence  and  omdssions  of  doty, 
heretofore  complained  of  on  the  part  of  the  defendant  com- 
peny,  was  the  proximate  cause  of  the  destruction  of  his  prop- 
eiiy,  wliereby  the  defendan't  com.pany  beoomets  liable  there- 
for. 

"Wherefore,  the  plaintiff  demands  judgment  against  the 
defendant,  The  Greensboro  Wiater  Supply  Oom,pany,  for  the 
simi  of  fort}'^  thousand  dollars  damiages,  and  the  costs  of  diis 
action,  and  for  such  other  and  further  relief  as  in  laiw  or 
equity  he  may  be  entitled." 

Which  \\'*as  denied  and  the  following  are  the  issues  sub- 
mitted to  the  jurv'  and  thedr  findings,  viz. : 

1 .  At  tihe  time  of  the  destruction  of  the  plainitiff's  property 
by  fire,  had  the  defendant  undertaken  to  furnish  the  city  of 
(Treenslx)ro  a  supply  of  waiter  aeoopding  to  the  plans  and  speci- 
fications contained  in  the  agreement  and  contract,  as  set  out 
and  described  in  the  complaint  in  the  quantity  and  for  the 
purposes  set  out?     Answer.  "Yes." 

2.  At  such  time,  was  said  defendant  ooonjpany  engaged  in 
nil  effort  to  perform  the  stipulations  in  said  agreement,  and 
ill  1lje  exorcise  and  enjoyment  of  the  privileges  of  the  same 
during  the  year  the  plaintift''s  loss  oocimyl,  and  was  it  paid 
for  said  year  the  price  stipulated  in  said  agreement  ror  fur; 
nishing  water?     Aiiisiwer.  "Yes." 

3.  Did  the  defend'ant  ctompany  fail  with  its  contract' 
Answer.  "Yes." 

4.  Was  the  plaintiff  injured  by  the  negligence  of  the  de- 
lend'an't  ?     Answer.  "Yes." 

Upon  said  verdict  the  plaintiff  moved  fbr  a  judgment  "for 
the  tortious  injury  and  damage  done  him  bj'  the  negligence 
of  the  defendant,"  which  was  refused  by  his  Honor,  who  en- 
tered judgment  for  damage  as  upon  breach  of  contract,  to 
which  plaiuititf  excoj^ted  and  appealed. 
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We  think  the  plaintiif  was  entitled  to  judgment  as  prayed 
for.  There  wbs  an  express  and  legal  obligation  lupon  the 
part  of  the  defendant  to  provide  and  furnish  ample  protection 
afi^ainsjt  fires,  and  a  breach  of  that  obligatiton  and  a  coa^aequen- 
tial  damage  to  the  plaintiff.  Although  action  mfay  have  been 
maintained  upon  a  pronii-se  implied  by  law,  yet  an  aotiooi 
founded  in  tort  was  the  more  proper  form  of  action,  and  the 
plaintiff  so  declared.  He  stated  the  facts  out  of  which  the 
legal  obligation  arose,  fullly,  and  also  the  obligation  itself,  and 
tihe  breach  of  it  and  the  dam-age  resulting  from  that  breach. 
Chitty  on  Pleading,  Vol.  1,  page  155  ;  Thompson  on  Corpora- 
tions, Vol.  5,  sec.  6840.  The  case  of  Coy  v.  Indianapolis  Gas 
Co.,  146  Ind.,  655,  36  L.  R.  A.,  page  535,  is  to  the  same  ef- 
fect, and  very  similar  in  facts.  In  that  case  the  defendant  had 
obligated  to  supply  the  town  of  Haughville  and  its  inhabitants 
with  natural  gas.  By  reason  of  defendant's  negligence  and 
failure  to  supply  the  needed  gas  for  fuel  during  severe  winter 
weait^her,  tlie  plaintiff's  child  died,  on  accmmt  of  which  the 
action  was  brought.  The  Court  here  held  that  the  failure  to 
perform  such  obligation  was  in  itself  a  tort,  and  sust'ained  the 
action. 

While  common  law  judgments  do  not  con  rain  any  of  the 
precedenit  facts  or  proceedings  on  which  they  are  based  and 
are  comprised  of  those  \\T>rds  only  which  explain  the  idea 
^v^(;ll  utmost  acciiracv  and  brevitv,  yet,  under  our  system  of 
pleading  and  practice,  courts  are  required  to  frame  their 
judgments  so  as  to  determine  all  the  riglits  of  the  parties,  as 
wl\  equitiable  as  legal.  Hutchinson  v.  Smith,  6S  X.  C,  354. 
And  being  a  final  determination,  should  contain  ex-'ery  ele- 
ment of  the  taction  necess<arv  to  enable  the  suceessful  .party  to 
obtain  the  ful'luess  of  his  recovery. 

The  defenid'ant  in  this  acrion  is  an  incif>rp(>ratefl  company 
and  the  plaintiff  insis^ts  that  under  section  1255  of  The  Code, 
an  execution  issued  upon  a  judgment  fmmded  on  an  action 
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for  tort,  has  saiperior  advan'tiages,  in  its  enforcement,  over  exe- 
cution's issiiied  npon  jiidgmen'ts  founded  upon  contracts.  As 
to  this,  ho^\'ever,  we  do  not  express  an  opinion  as  tJintt  question 
is  mot  before  lis. 

T^  the  judgineait  of  tJie  Court  below  he  entered  aceording 
to  this  opinion. 

Error. 


JAMES  V.  MARKHAM. 
(Filed  May  30,  1901.) 


1.  JUDGMENT — Assignment — Judgment      Creditors — Insolvents-^ 

Junior  Creditors. 

A  Judgment  creditor  of  an  insolvent  can  not  be  compelled  to 
assign  his  Judgment  to  Junior  creditors  who  offer  to  pay  the 
judgment  debt. 

2.  EXECUTION  —  Sale — Judgment — Mortgages — Junior     Lienors— 

Senior  Lienors — Marshaling  Assets — Equity. 

An  execution  sale  of  real  property  for  less  than  its  value  should 
be  set  aside  In  equity  at  the  instance  of  a  subsequent  mortga- 
gee who  had  tendered  the  amount  of  the  judgment. 

Action  bv  ^Irs.  R.  V.  James,  guardian,  G.  W.  Watts,  W. 
II.  Rowland  and  wife,  and  W.  K.  Cooper  and  wife,  asraiiist 
F.  1).  Markluim,  SheriflF,  J.  S.  C'arr,  First.  National  Bank, 
and  ^forolip-ad  Bamking  Company,  heard  b^'  Judge  IV.  .1. 
Hol-e  and  a  jurv,  at  Octolx^r  Term,-  1900,  of  the  Siiperif>r 
Court  of  DrRiiAM  County.  From  the  judgment  of  the  Coiii^, 
both  parties  ai^pealerl. 

Winston  di  Fuller,  and  Graham  &  Oraham,  for  the  plain- 
tiffs. 

Manning  ci'-  Fovshec,  and  Guthrie  £-  Guthrie,  for  the  (le- 
fendants. 
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Defendants'  Appeal. 

FuRCiiEs^  C.  J.  W.  H.  Rowland  and  W.  R.  Cooper  were 
partmers  engaged  in  tllie  tobacco  busiinees  in  the  town  of  Dur- 
ham. They  were  nnsuocessful  in  their  business,  beoaane  em- 
barrassed, and  are  now  ineolvent.  As  s-uch  partners,  they 
became  indebted  to  one  W.  O.  Dl-acknall,  for  which  'tlhey  ex- 
ecuted their  fimi  note ;  upon  this  nlote  Blacknall  brought  suit 
in  the  Superior  Court  of  Durham  County,  and  at  Mardh 
Tenn,  ItSOT,  recovered  judginien't  lihereon  for  about  $2,000. 
This  judgmenit  was  duly  docketed  and  became  a  judgment 
lien  on  their  real  estate  in  said  county. 

This  firm  was  also  indebted  to  the  plaintiff  Watta,  and  on 
the  26t)h  of  Auguet,  1897,  Cooper  and  wife  executed  a  mort- 
gage to  Watts  on  one-half  interest  of  the  Prize  house  and  lot 
belonging  to  said  firm,  for  the  purpose  of  securing  said  debt 
due  Wat;ts.  And  on  the  same  day  the  said  Cooper  and  wife 
executed  a  mortgage  to  tlie  plaintiff  R.  V.  James,  on  a  lot  or 
parcel  of  land  of  about  fif  t}^  acres  to  secfure  a  debt  due  her  by 
said  firm.  And  on  the  24th  day  of  September,  1897,  the 
said  W.  H.  Rowland  and  wife,  and  W.  R.  Cooper  and  wife  ex- 
eou'ted  a  dee<l  in  trus/t  to  E.  C.  [Murray  for  tihe  purpose  of 
securing  \'<ariou's  creditors  of  said  firm,  on  tliree  lots,  two  in 
Xortdh  Durham  and  one  on  M'ain  Street,  on  which  W.  R. 
Oooper's  briek  store-house  stood.  This  trust  was  to  secure 
balance  of  unpaid  taxes,  for  tlie  year  1896,  to  pay  the  Black- 
nall judgment,  a  debt  due  defendant  Ctarr  of  $835.50,  the 
Morehead  Banking  Company,  and  the  exxjcss,  if  any,  to  go  to 
the  First  National  Bank,  of  Durham,  N.  C. ;  and  that  on  the 
30th  of  January,  1899,  said  Blacknall  sold  and  assiigned  his 
said  judgment  to  the  defendant  Carr,  execution  having  been 
issued  thereon. 

The  Blacknall  judgment  antedated  both  mortgages  and  the 
deed  of  trust  to  Hurray,  and  therefore  tihe  superior  or  prior 
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lien  upon  all  the  property  conveyed  in  said  mortgages  and 
deed  of  trust. 

The  judgment  heing  under  the  control  of  the  defendant 
Carr,  he  caused  all  said  property  to  be  adver^tised  for  sale  on 
the  6i|:h  of  March,  1899,  and  was  threaitening  to  sell  the  two 
lots  so  mortgaged  to  the  plaintiffs,  Watts  and  J'ames,  under 
said  Blacknall  judgment.  To  this  the  plainiriffs,  Watts  and 
James,  objeoted  and  offered  to  pay  Oaxr  the  Blacknall  judg- 
ment if  he  ^\x>u]d  assign  it  to  them.  This  he  refused  to  do. 
They  tftien  applied  to  Judge  Moore  and  obtained  a  temporary 
restraining  order  against  said  sale,  returnable  before  Judge 
Bryam.  This  order  being  in  force  on  the  6th  of  March,  the 
day  tile  sale  was  advertised  to  take  place,  it  was  postponed 
until  the  27th  of  March,  on  which  day  Judge  Bryan  refasctl 
to  grant  an  injunction  against  said  sale,  Macated  the  restrain- 
ing ordei',  and  the  sale  was  made  of  said  property  so  mort- 
gaged to  plaintiff's,  and  tJie  defendant  Oarr  bid  off  aaid  prop- 
erty at  $1,058.25,  alleged  by  plaintiffs  to  be  woptdi  much 
more  than  that  sum,  and  has  taken  a  deed  therefor  from  the 
Sheriff.  The  plaintiffs,  Waitts  and  James,  were  present  at 
said  sale,  forbade  the  same,  and  told  the  purchaser  he  \sx)uld 
l)uy  a  lawsuit. 

Upon  'tflieise  facts,  briefly  stajted,  the  plaintiffs,  Watts, 
James,  Cooper  and  Eowlaaid,  have  brought  this  action  against 
F.  D.  Markham,  Sheriff,  J.  S.  Oarr,  First  National  Bank  of 
Durham,  and  the  Mordhead  Banking  Company,  to  hsLve  said 
sale  set  aside,  tlie  deed  from  the  Sheriff  to  Oarr  annulled  and 
cancelled,  and  to  have  the  rights  and  liens  of  the  parties  de- 
clared, and  the  proceeds  arising  from  a  sale  of  said  nroperty, 
to  be  miaide  imder  order  of  Court,  applied  according  to  the 
rights  of  the  parties. 

Sin<ce  this  adtion  was  oommenoBd,  the  defendant  Carr  has 
commenced  aetions  against  E.  C.  Murray  individually,  and 
as  triLstee,  against  E.  C.  Murray  and  others,  and  R.  V.  James, 
guardian,  against  Mrs.  E.  V.  James,  guardian,  against  E.  C 
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Murray  and  E.  C.  Murray,  trustee,  W.  R.  Cooper,  W.  H. 
Eowland,  Geo.  W.  Watts,  Mts.  R.  V.  James,  guardian,  and 
the  Morehead  Banking  Coanpany,  and  against  W.  H.  Row- 
land and  otihers.  All  of  these  actions  appearing  to  the  Oourt 
to  involve  in  some  mtaimer  the  same  transaxstion,  were  consoli- 
dated by  the  Conrt — J.  S.  Oarr  objecting  to  said  consolida- 
tion. 

The  Ct)urt  srubmitited  four  issues  to  the  jury.  The  first 
Tvas  as  to  -w^hether  <the  execution  sale  nmde  by  the  Sheriff  \vas 
irregular  and  contrary  to  the  course  of  the  Oourt ;  and,  upon 
this  issue,  the  jury  were  instructed  if  they  believed  the  evi- 
dence to  ans\^'er  "No."  The  second  issiue:  "Was  said  exe- 
cution sale  wrongfnl  and  oontirary  to  the  rights  and  equities 
of  R.  V.  James  and  Geo.  W.  Waitibs,  and  would  the  same,  if 
allowed  to  stand,  cause  them  irrepara'ble  damage  ?"  On  this 
issue,  the  Court  instnioted  the  jury  that  if  tihey  believed  the 
evidenice  to  answer  "Yes."  The  other  issues  were  as  to  the 
distribution  of  the  f imd  ^arising  from  the  sale  of  said  proper- 
ty, and  are  answered  in  the  judgment  of  the  Oourt.  These 
statements  present  the  case  for  discussion. 

The  plaintiffs,  Wftitts  and  James,  and  tihe  defendants,  Oarr, 
the  First  National  Bank,  of  Durham,  and  tihe  Morehead 
Banking  Company,  were  all  creditors  of  the  firm  of  "Row- 
land &  Cooper."  Tbe  firm  was  insolvent,  but  each  creditor 
had  ^me  security  for  its  indebtedness.  The  Blaoknall  judg- 
ment, owned  by  defendant  Oarr,  was  secured  by  a  statutory 
lien  on  all  the  real  esltate  owned  by  Rowland  &  Cboper.  This 
property  was,  after  the  docketing  of  said  judgment,  conveyed 
by  miortgages  or  in  trust  by  Rowliand  &  Cooper  to  secure  the 
plaintiffs.  Watts  and  James,  as  above  set  forth,  and  also  to 
secure  the  $836.50  debt  due  defendant  Oarr,  the  Bkcknall 
judgment,  the  First  National  Bank,  and  the  Morehead  Bank- 
ing Oomfpany,  as  aibove  set  forth. 

It  is  oonoeded  that  tihe  Blacknall  judgment  has  the  priority 
and  mnist  be  first  paid.     And  it  is  admitted  that  the  defend- 
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ant  Carr,  being  tihe  owner  of  this  judgraemit,  baa  a  general  con- 
trol of  its  enf apc€Jinent.  But  "While  the  Sheriff  is  the  oflicer  of 
the  law,  he  is  to  a  certain  extent  the  ageout  of  the  plaintiff  in 
the  execution,  when  he  is  specially  directed  to  aot  And 
what  he  does  mider  the  special  direction  of  the  plaintiff  in 
the  execution,  and  not  neoessary  to  be  done  for  the  enforce- 
ment of  his  execution  and  the  collection  of  the  debt,  if  hurtfii! 
to  others,  he  is  resfponsible  for ;  and  the  fact  thait  the  Black- 
null  debt  was  secured  by  a  judgment  lien  made  no  difference; 
it  was  the  same,  in  effect,  as  if  it  had  been  secured  by  a  prior 
mortgage  on  all  the  property.  Sheldon  on  Subrogation,  sec. 
77 ;  14  Am.  k  Eng.  Enc.  (1st  Ed.),  711 ;  James  i\  Hubbard, 
1st  page  ( 'ihan.  Kep.  234.  The  iJainitiffs, Watts  and  James,  1)6- 
ing  junior  lienors,  were  interested  parties  and  had  'the  right 
to  have  the  superior  lien  (tlie  judgment)  so  enforced  as  not  to 
dam'age  them,  if  this  could  be  done  mthout  damage  to  the 
superior  lienor.  And  plaintiffs  say  tihis  could  hai^e  been  done 
by  selling  other  property  upon  which  they  had  no  lien;  and 
that  in  order  that  this  might  be  done  they  offered  to  pay  the 
defendant  C'arr  the  Blacknall  judgment  if  he  would  assign  it 
to  them.  This  he  was  not  bound  to  do.  But  it  goes  tc  show 
the  good  faith  of  the  pMntiffs  and  to  establish  thedr  e(]iiities. 
Sheldon^  supra,  sec.  12 ;  Arnold  v.  Green,  116  X.  Y.,  572. 

It  then  appears  tihat  the  judgment  lien,  wliioh  has  been 
declared  by  this  (^fourt.  t)o  be  in  effect  a  statutory  mortgage,  is 
of  no  greater  dignity  than  if  it  had  been  a  mortgage  of  prior 
date ;  thiat  the  action  of  the  Sheriff,  in  selling  the  lots  mort- 
gaged to  plaintiff's,  under  die  advice  and  direction  of  defend- 
ant Carr,  had  no  greater  effect  on  tlie  rights  of  'the  pliainciffs 
than  if  it  had  been  made  under  the  powers  in  a  mortgage. 
And,  if  such  a  ^ale,  made  under  the  powers  contained  in  a 
prior  mortgage,  would  be  set-  aside,  the  Sheriff's  sale  of  the 
27th  of  March  should  be  set  aside.  ^Yelch  v.  James,  22  How. 
Prac  Kep.,  474.     That  case  is  so  much  like  tihe  one  imder 
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consideration,  we  take  the  liberty  of  qudting  the  head-notes: 
''Where  an  assignee  of  a  judgment,  which  wias  a  lien  upon 
separate  parcels  of  land  belonging  to  the  judgment  debtor, 
one  of  which  parcels  ^v«s  subsequently  oanveyed  to  a  bone  fide 
purchaser,  sold  the  latter  premises  on  his  judgment  with  a 
full  knowledge  that  his  judgmenit  ooiuld  be  collected  out  of  the 
other  unincuanJbered  property  of  the  judgment  debtor,  and 
after  a  tender  of  the  amount  of  the  judgment  hiad  been  made 
to  him  without  objection,  upon  which  sale  the  assignee  be- 
came the  purchiaser ;  held,  thaft  the  sa'le  be  set  aside  with  costs 
of  the  motion,  and  peroetuial  stay  respecting  the  land  in  ques- 
tion, until  the  remedy  against  the  other  property  hiad  been  ex- 
hausted." And  the  Oourt  in  discussing  the  c&se  says:  "It 
is  quite  evident  that  both  tlie  assignee  and  the  Sheriff  have 
been  acting  throughout  with  a  view  of  favoring  TitJewortih  at 
the  expense  of  Dorr  and  Griswold.  They  persisted  in  selling 
the  property  in  question  after  all  the  faicits  bad  been  brought 
home  to  their  knowledge,  and  in  the  face  of  Dorr's  remon- 
strance and  forbidding  the  sale,  and  the  assignee  even  refused 
to  take  his  money  and  assign  the  judgment." 

It  is  'true  that  in  this  case  the  other  property  of  Rowland 
and  Cooper  was  not  uninoum'bered,  for  the  plaintiffs.  Watts 
and  James,  held  junior  mortgage  liens  upon  it.  But  so  far 
as  the  defendant  Oarr's  judgment  was  concerned,  it  was  unin- 
cumbered. And  it  is  also  true  that  Watts  and  James  were 
not  absolute  unconditional  purchasers;  but  they  were  bona 
fide  purchasers  for  valuable  consideration.  Potts  v.  Black- 
well,  56  K  C,  449 ;  Southerland  v.  Fremont,  107  N.  C,  566. 

Holding  as  we  do,  that  the  sale  of  these  lots,  so  mortgaged 
to  the  plaintiffs,  Wajtts  and  James,  was  not  necessary  to  pro- 
tect the  assignee  Oarr  and  to  secure  tlie  payment  and  satisfac- 
tion of  his  judgment,  and  that  said  sale  was  prejudicial  to 
tihe  rights  of  the  plaintiffs,  Watts  and  James ;  that  said  as- 
signee was  the  purchaser  at  said  sale  for  much  less  than  its 
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value,  and  that  no  vested  righlis  of  third  persons  have  inter- 
vened ;  that  it  is  a  proper  case  for  equitable  interference  and 
that  diere  was  no  error  in  the  judgmemt  of  the  Oourt  below  in 
setting  as-ide  said  aale  and  ordering  the  canoellation  of  the 
SheriflF's  decd/^  etc. 

This  being  done,  the  questi'on  is  presented  as  to  the  applica- 
tion of  tlie  money  arising  from  tlie  sale  of  said  property.  And 
as  it  is  agreed  that  there  will  niot  be  a  snfficien/t  amount  to  pay 
all  the  debts  named  in  the  assignment  to  the  defendant  Mur- 
ray ;  and  as  it  seems  that  by  some  arrangement  the  property 
assigned  to  him  has  been  gold  and  the  prooeeds  are  now  de- 
posited in  bank  subject  to  the  order  of  E.  C.  Murray,  trustee, 
he  will  proceed  to  pay  the  Blacknall  judgment  now  belonging 
to  the  defendant  Oarr,  and  then  iftie  other  debts  named  in  said 
deetl  of  trust  in  the  order  therein  provided,  leaving  the  plain- 
tiffs. Watts  and  James,  to  look  to  the  property  mortigaged  to 
them  for  the  payment  of  their  debts.  This  is  m*ade  upon  the 
understanding  that  there  is  a  sufficient  amount  of  property, 
conveyed  in  the  assignment  of  the  4th  of  September,  to  pay 
off  all  debts,  includiTig  the  Blacknall  judgment,  having  liens 
prior  to  the  2(>tih  of  Augu^rt,  1897,  this  being  the  date  of 
plaintiff's  mortgages.  But  if  this  is  not  so,  then  the  defend- 
ant Oarr  may  sell  under  his  judgment  the  land  conveyed  to 
the  plaintiffs,  if  said  judgment  be  not  satisfied.  2  Story  Eq. 
Jur.,  sec,  1233 ;  Bank  v.  Creswell  100  U.  S.,  630;  Clowes  r. 
Dickenson,  5  Johns.  Oh.  Rep.,  star  page  235.  The  judg- 
ment of  the  (^oiirt  below  is  full  and  explicit  in  detail,  and  is 

Affirmed. 

PlxUNTiffs'  Appkal  in  Same  Case. 

FuRciiEs,  C.  J.  The  mat^ters  involved  in  this  appeal 
have  been  considered  and  disposed  of  in  the  defendant'  ap- 
peal in  the  same  case. 

Affirmed. 
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BRYAN  V.  SOUTHERN  RAILWAY  CO. 
(Filed  May  30, 1901.) 

1.  NEGLIGENCE— ilfflwfcr   and  Servant — Railroads—PerBonal   Inju- 

rietf^Evidence^Sufficiency. 

The  evidence  in  this  case  is  not  sufficient  to  be  submitted  to  Jury 
on  the  question  of  negligence. 

2.  NEGLIGENCE— Jfcwfer   nnd  Servant— RaUroad»— Personal   Inju- 

Ties — Assumption  of  Risk, 

An  employee  of  a  railroad  injured  while  loading  timber  on  a  car 
by  a  piece  of  timber  falling  on  him,  assumed  the  risk  and  is 
not  entitled  to  recover  therefor. 

Clabk,  J.,  dissenting. 

Action  by  W.  D.  Bryan  a^ainat  the  Southern  Railway 
Company,  heard  by  Judge  E.  W.  TiniherlaTce  and  a  jury,  at 
March  Term,  1901,  of  die  Suipmor  Court  of  Catawba 
Oofimty.  From  a  judgment  for  liie  plaintiff,  the  defendant 
appealed. 

Self  &  Whitener,  and  T.  M.  Hufham,  for  the  plainitiff. 
Geo,  F.  Bason,  for  the  defendiant. 

FuRCHEs,  C.  J.  Action  for  dannages.  The  plaintiil  be- 
longed to  what  he  called  a  floating  squad  or  gang  of  hands  on 
the  defendant's  road.  It  seems  th'at  there  were  five  of  tihom 
belonging  to  this  ^^gang,"  and  one  Whitlej'  is  des-ignatod  by 
tihe  plaintiff  as  "boss"  of  the  gang.  At  tlie  time  of  the  injury 
complained  of,  this  squad,  consisting  of  said  Whitley,  the 
plaintiff  amd  'three  otihers,  were  engaged  in  loading  a  car  of  a 
construction  train  with  the  timbers  of  'an  old  bridge  at  Third 
C^reek.  Among  this  timber  was  an  old  sill  or  stringer,  eight 
inches  thick,  sixteen  inches  wide  and  thirty  feet  long ;  and  in 
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attemipting  to  put  tihis  pieoe  of  timbeir  on  the  car  the  plaintiff 
was  injured. 

The  pliain tiff's  account  of  the  matter  (and  it  is  his  teefti- 
mony  tih'at  is  relied  on  to  make  out  the  oaise)  is  substantially  as 
follows:  That  after  having  loaded  other  timbers,  such  as 
aroBS-ties,  Whitley  told  them  to  put  this  heavy  pieoe  on  the 
oar ;  that  they  rolled  it  up  the  hank  near  the  car  and  lifted  one 
end  on  the  oar ;  that  one  of  the  men  (Sigmian)  put  a  piecse  of 
scantling  on  the  car  under  the  sail  and  lihe  other  end  of  Ae 
gcan'tling  on  his  shoulder,  to  hold  that  end  of  the  sill  on  the 
car,  until  the  other  end  could  be  raised  up  and  put  on  the 
oar ;  but  by  some  means,  while  they  were  aittempting  to  raise 
the  other  end,  Sigm-an's  scantling  slipped,  the  end  of  the  sill 
on  the  ear  slipped  off  and  fell  upon  plaintiff  and  injured  him. 

It  is  contended  on  behalf  of  plaintiff  that  Whitley  was 
"boss"  of  the  squad ;  that  he  ordered  the  hands  under  him  to 
put  this  sill  on  the  car;  that  it  was  too  heavy  to  be  handled 
with  the  force  he  had ;  that  he  should  have  known  this,  and  it 
was  negligence  in  'him  to  order  them  to  put  it  on  the  oar,  for 
which  negligence  the  defendant  com'pany  is  liable. 

The  plaintiff  also  contends  that  at  the  time  the  injury  oc- 
curred, Whi^tley  was  on  the  car,  when  he  should  have  been 
on  tile  ground  helping  to  raise  the  sill,  'and  in  this  he  was 
guilty  of  negligenjce,  for  which  'the  defendant  company  is 
liable. 

It  is  also  contended  on  the  part  of  the  plaintiff  tliait  he  was 
unacquainted  with  such  work ;  relied  upon  the  judgment  of 
Whitley,  and  for  that  reason  wias  not  guilty  of  ooatribiitory 
negligence ;  and  th'at  the  Court  properly  instructed  tlie  jury 
that  he  was  ndt. 

In  answer,  as  we  think,  to  Some  of  these  positions,  we  quote 
from  the  plaintiff's  testimony  as  follows: 

Questions,  by  plaintiff:  "Describe  exactly  and  correctly 
how  it  was  that  this  tiling  happened?  Answer.  "In  raising 
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the  timber,  Mr.  Sigmjan,  -wlieaiever  he  raised  onie  end,  would 
put  the  soaai/tling  under  it  for  us  to  raise  the  other  end.  The 
other  men  lifted  this  end  up,  got  aiwaj  f roim  it  and  fell  back. 
I  was  the  tJhird  man  fitxm  the  end.  There  were  two  men  be- 
tween me  and  the  end  of  the  timber." 

Questian.  "How  did  you  oome  to  be  working  for  lihe 
road  ?"  Answer.  "I  hired  to  Mr.  Whitley." 

Question.  "What  position  did  he  told?"  Answer.  "He 
w*afl  boss  of  the  floating  gang  of  the  Sou'them  road." 

Question.  "Who  had  ch-ai^e  of  the  foroe  that  day  ?"  An- 
swer. "Mr.  Whitley." 

On  cross-exiamiuation :  Question.  "You  started  to  do  it 
with  the  crowd  you  had ;  you  sa-w  the  size  of  it,  and  you  and 
four  other  men  tried  to  put  that  piece  of  timber  on  the  car  ?" 
Ansrwer.  "Yee,  sir." 

Queeition.  "You  thought  you  could  puft  the  timber  up?" 
Answer.  "Yes,  sir ;  I  went  to  work  at  it  because  Mr.  Whitley 
told  me  to." 

Queeftion.  "Didm't  you  tliink  you  could  do  it  too;  don't  put 
it  all  on  Mr.  Whitley  because  he  is  not  here ;  didn't  you  think 
you  could  do  it?"  Answer.  "Yes,  sir;  I  thought  we  could 
put  it  up." 

Question.  "What  has  been  your  means  for  making  your 
living  ?"     Answer.  "Oarpenter  work." 

Question.  "What  wages  were  you  able  to  command  before 
receiving  this  injury  ?     Answer.  "$1.75  to  $2.25  a  day." 

Question.  "I  understand  you  to  say  that  you  got  $1.75  to 
$2.25  a  day  ?"  Answer.  "I  have  got  it,  but  not  with  that 
force." 

Question.  "  Wh'at  were  you  getting  on  that  force  ?"  Answer. 
"One  doUar  a  day." 

Tlie  defendant  is  not  liable  for  the  negligence  of  Whitley 
as  an  alier  ego  if  he  was  guilty  of  negligence,  as  there  is  no 
eidence  that  he  had  a  right  to  discharge  the  plaintiff.     Dob- 
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bin  V.  Railroad^  81  N".  C,  446 ;  Kirh  v.  Railroad^  94  N.  C, 
625  ;  Mason  v.  Railroad,  111  N.  C,  482.  If  there  yms  negli- 
gence in  one, it  seems  to  ub  there  was  negligence  in  all  the  gang 
and  not  in  the  defendant  roiacl.  There  is  no  evidence  going  to 
show  but  wh!at  five  men  were  as  mamy  as  were  needed  tf>  do 
the  ordinary  work  this  gang  had  to  do.  If  this  piece  of  tim- 
ber was  too  heavy  to  be  hjandled  by  them,  there  is  no  e\'idence 
that  the  defendant  knew  it,  or  ought  to  have  known  it;  nor 
did  the  defendant  know  th^at  they  would  undertake  to  put  it 
on  the  car.  Besides,  it  was  no  piece  of  macihineiy,  ateut 
which  the  plaintiff  was  not  as  good  a  judge  as  Whitley,  or 
anyone  else  in  the  "gang."  The  plaintiff  admits  in  his  evi- 
dence tha/t  he  ihoiight  they  could  put  it  on  the  car.  And  it 
seems  they  would  have  done  so  but  for  the  fact  that  Signmn's 
scantling  slipped,  and  the  piece  of  timber  they  were  trying  to 
load  fell. 

We  see  mo  negligence  in  fhe  matter,  but,  froan  plaintiffs 
evidence,  regard  it  as  one  of  those  unfortunate  accidents  that 
happen,  and  will  continue  to  happen,  in  the  perfonnanoe  of 
any  heavy  work,  and  the  plaintiff  assumed  ijhe  risk.  And  we 
are  of  the  opinion  that  defendant's  motion  to  dismiss,  under 
the  statute,  gliiould  have  been  allowed,  and  there  was  error  in 
refusing  the  saime. 

Error. 

Douglas,  J.,  concurring.  I  concur  in  the  opinion  of  the 
Court  Pure  accidents  can  not  be  elim-inated  by  law.  All 
that  the  law  has  done  is  to  say  that  the  employer  sh^all  exercise 
reasonable  care  to  prevent  accidenfts,  and  the  courts  can  hold 
him  responsible  only  when  he  fails  to  exeiioise  such  oara  The 
employer  is  not  responsible  for  an  accident  simply  bedause  it 
happens,  bu t  only  when  he  has  contributed  to  it  by  some  act  or 
omission  of  daity.  I  see  no  evidence  tending  to  prtDve  liat 
the  force  of  hands  called  the  "floating  squad''  was  not  suffi- 
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cienrt  for  the  ordinary  w'ork  that  it  was  expected  to  do.  To  my 
mind,  it  iniakes  no  difference  whether  Whitley  was  a  vice- 
prinicdpal  or  not,  as  I  can  mot  say  that  he  was  directly  reepon 
aible  for  the  aorident.  Four  nafioi  were  told  to  load  a  iriecse  of 
timber  which  they  thought  they  could  lift,  and  which  it  seems, 
they  did  lift,  but  in  3om/e  way  let  slip  back.  This  was  the 
sole  Clause  of  the  injury.  If  the  beam  had  been  duorwn  back 
by  some  movemeint  of  the  train  over  whicih  these  four  meoi  had 
no  conrtrol,  the  case  would  have  been  eesentially  differenit ;  but 
no  other  act  of  negligence,  if  there  was  any  negligence  at  all, 
seems  to  have  intervened  between  the  lifting  of  the  beam  from 
the  ground  and  the  occurrence  of  the  injury.  The  plaintiff 
was  a  oarpeniber,  and  musrt  have  knoJwm  soandthing  by  ex- 
perience of  the  weight  of  timber  and  of  his  capacity  to  handle 
it  It  is  true  he  expreesed  some  doubt,  but  this  doubt  was 
not  sufficient  to  deter  him  from  attempting  it  or  to  cause  any 
eameel^  protest  on  bis  part. 

In  the  entire  transaction  I  see  only  one  of  those  unfortu- 
nate accidents,  which,  however  much  we  may  deplore,  we  are 
unable  to  remedv. 

Clabk,  J.,  dissenting.  Tbe  defendant,  at  the  close  of  the 
plaintiff's  evidence  asked  thiat  he  be  nonsuited,  and  excepibed  to 
its  refusal.  The  Judge  thought  thei^  was  sufficient  evidenoe  to 
submit  the  issue  to  the  jury,  and  the  jury  thought  the  evidence 
justified  a  verdict,  which  they  rendered  for  the  plaintiff.  For 
the  purpose  of  the  motion,  the  evidence  must  be  takeai  as  true 
aod  in  the  mo®t  favorable  light  for  the  plaintiff.  Brinlcley  v. 
Railroad,  126  N.  C,  91 ;  Powell  v.  Railroad,  125  X.  C,  370. 

The  plaintiff  was  hired  by  one  Whitley  on  a  force  called 
lie  "floating  gang"  on  defendant's  road,  over  whidi  he  was 
'1x)98."  He  was  the  superior  of  plaintiff,  whose  orders  plain- 
tiff Mma  bound  to  obey. 

At  the  time  of  the  injury,  the  plainitiff  and  four  otihers 
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were  engaged  under  Whitley's  control  and  siupervisicm  in 
loading  timber  on  a  gondiola  car  at  Thdrd  Creek.  After  load- 
ing some  lighter  material,  auoh  as  eroes-ties  and  the  like, 
Whitley  ordered  iihem  to  move  and  place  on  the  oar  a  piece 
of  heavy  tim'ber  eight  inches  thick,  sixteen  inohes  wide  and 
thirty  feet  looig.  The  plaintiff  had  not  been  accfustomed  to 
handle  sudh  timber.  He  says  he  doubted  if  the  force  at 
hand  ooiild  piit  it  on  the  dar,  buit  supposed  that  device  or  man- 
agement would  be  used,  or  that  more  men  would  be  called  in. 
In  fact,  Whitley  used  only  four  of  the  five  men  in  the  squad, 
and  at  a  critidal  moment,  when  extra  force  should  have  been 
used,  the  fifth  man  does  not  seem  to  have  been  called  to  aid, 
though  he  was  on  the  car,  and  Whitley  himself  rendered  no 
help.  The  timber  was  rolled  up  to  the  car.  When  ana  end 
of  the  timber  ihajd  been  placed  on  the  car,  one  nmn  with  his 
hand-spike  was  left  to  hold  it,  and  as  the  other  end  was  moved 
ir>und  and  being  lifted  up,  by  its  great  weight  it  became  un- 
oontrolMble,  slipped  down,  and  falling  upon  plaintiff,  in- 
jured him  in  tihe  manner  complained  of. 

The  defendant  was  bound  to  furnish  a  sufficient  foroe  to 
load  the  timber  on  the  car,  a  duty  which  it  failed  to  perform. 
Whitley,  seeing  that  the  timber  was  so  heavy  that  it  had  to  be 
rolled  up  to  the  oar,  if  not  negligent,  would  either  have  got- 
ten more  hands  or  at  least  aihould  haive  called  in  the  fifth  hand, 
and  have  aided  himiself.  But  instead  of  that^  he  took  the 
ahiances  (or  ra/ther  let  plaintiff  and  three  others  take  it),  and 
gave  orders  to  lift  the  timber.  lie  ordered  them  into  danger, 
but  did  not  share  it  himself.  He  attempted  to  use  four  men, 
when  himself  and  another  were  present  and  might  liave  pre- 
vented the  accident.  The  plaintiff  testified  that  it  occurred 
because  the  timber  was  too  large  for  the  four  men  to  control 
it.  Whitley  does  not  contradict  this,  and  no  other  witness. 
This  ^vas  gross  negligence.  The  plaintiff  says  he  w^  not 
used  to  handling  such  timber,  but  thought  it  w»s  so  large  that 
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otter  help  would  be  given  or  advanjtage  used.  He  was  justi- 
fied in  90  thinking,  as  Whitley  and  tihe  otlher  hand  weore  tihere, 
and  could  have  been  used  either  direotly  or  for  the  "advant- 
age" w*hicih  the  plaintiff  though/t  might  lay  in  the  power  of 
Whitley  to  apply  more  mechianical  device.  It  was  "an  acci- 
dent" of  course,  as  injuries  from  negligenoe  always  are,  be- 
oause  it  was  unintentianal ;  buit  it  was  an  aocideot  which,  ac- 
cording to  above  evidence,  would  not  have  happeaied  if  Whit- 
ley, who,  by  defendant's  orders,  was  in  charge  of  the  gang, 
had  used  the  six  men  he  had,  instead  of  putting  only  four  on 
the  work. 

Under  the  Fellow  Servant  Act  (1897,  Private  Laws,  Oh. 
58),  if  the  plaintiff  was  injured  by  the  negligence  of  Whitley, 
though  he  were  merely  va  fedlow  servamt,  the  plaintiff  could 
recover.  It  is  immiiaterial,  tiherefore,  on  the  issue  as  to  de- 
fendant's negligence,  whether  Whitley  hiad  the  power  to  dis- 
charge the  plain;tiff  or  not. 

There  is  not  the  scintilla  of  any  evidence  ahowtn  or  claimed 
as  to  contributory  n^ligence  by  plainjtiff,  unless  it  be  that  he 
did  not  rely  on  his  own  judgment  as  to  the  timber  instead  of 
obeying  the  orders  of  Whitley,  under  wihoee  orders  the  de- 
fendant placed  him  to  work.  If  that  wias  not  contributory 
negligence,  there  was  nothing  to  justify  the  submission  of 
that  issue  to  the  jury,  and  there  was  no  prejudice  in  refusing 
to  submit  it.  It  is  only  in  that  aspect  that  it  is  m'aterial  that 
Whitley  was  the  vice-principal,  giving  orders  for  and  in  be- 
half of  the  company.  His  having  the  further  power  to  dis- 
oharge  could  only  have  been  material  to  determine  whether 
he  was  a  fellow  servant  or  not,  prior  to  the  Follow  Servant 
Act  It  is  immaterial  here.  The  plaintiff  testified  that  five 
men  rolled  the  log  to  the  car ;  that  he  and  three  others  tried 
to  pint  the  log  Tip ;  that  tihe  fifth  man  was  somewhere  on  the 
oar,  but  it  does  not  appear  where,  and  Whitley  did  not  help. 
Then  he  says  if  Sigman  had  "held  on  to  his  scantling  and 
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had  a  m'an  or  so,  we  ooaild  have  gotton  it  up."  This,  bwo  men 
being  present  and  idle,  was  evidence  of  negligemioe  ('though 
\Miitlerv  was  no  more  tiban  a  fellow  servant)  suffioieut  lo  go  to 
the  jury,  and  as  above  showoi  there  wa»  no  evidenoe  of  can- 
tribiitoiy  negligence. 

In  Hinshaw  v.  Railroad,  118  N.  C,  1047,  the  plaintiff  re- 
covered for  d'amagee  siiflitained  in  obeying  instructions  of  a 
conductor  because  he  was  there  to  give  inatruotions,  tiiOugh  he 
had  no  power  over  Hinshiaw.  Here,  the  plaintiff  was  injured 
by  obeying  instructions  of  has  "lx>ss,"  who  was  there  for  that 
purpose,  and  it  is  equally  inmiateirial  whether  the  "boss" 
could  discharge  him  or  not  It  \vias  not  contributory  negli- 
genice  to  obey  su'ch  instructions. 

The  order  was  not  plainly  dangerous  to  lihe  plaintiff,  and 
if  he  had  not  obeyed  it,  he  would  doubtlees  have  lost  his  job. 
He  was  justified  in  trusting  to  the  judgment  and  %»iLre  of  de- 
fendant's agent  that  he  would  not  be  subjected  to  unneoeeeary 
risk,  and  that  he  w^  so  subjected  the  jury  find  was  due  to 
that  agent's  negligence.  A  hand,  under  such  oircumfitances, 
when  danger  is  not  patent,  is  not  called  upon  to  dispute  the 
orders  of  his  superior  and  be  put  in  the  attitude  either  of  as- 
suming all  responsibility  for  injury  or  losing  his  naeans  of 
livelih'ood.  The  duty  of  care  is  upon  tlie  employer,  who 
should  have  prudent  and  well-informed  supervisors  of  their 
work,  and  if,  in  a  ease  of  this  kind,  the  accidBnt  is  caused 
by  the  eareleesness  or  ignorance  of  the  agent,  who  orders  four 
men  to  lift  a  stick  of  timber  and  put  it  oo.  a  oar,  which  rolls 
back  and  upon  them  because  (as  plaintiff  testified)  four  men 
were  insaifficient  to  do  the  work,  tlie  fault  is  the  miscalculation 
of  the  defendant's  agent,  and  not  in  the  miscalculation  of  the 
employee,  who  is  not  to  be  held  to  be  wiser,  at  his  peril,  than 
the  employer's  agent  and  therefore  guilty  of  the  injury,  be- 
cause he  did  not  at  once  throw  up  his  employmenit 

Those  who  are  in  receipt  of  independent  intcomes  are  not 
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always  advertemt  to  the  compelling  power  of  tihlait  necessity 
which  makes  other  men  work  from  sim  to  sun  for  a  bare  pit- 
tance. Often,  such  men  have  wives  and  little  ones  dependent 
upon  them.  For  a  laborer  to  tiuow  up  employment,  be- 
cause in  his  estim*ate  a  stick  of  timber  is  too  heavv  for  four 
men,  when  the  ^*boss"  thinks  it  is  not,  would  not  only  subject 
him  to  the  probability  of  immodiaite  lack  of  food  and  shelter, 
but  if  such  a  critioaJ  characteristic  became  knoiwn,  it  might 
render  it  difficult  for  him  to  get  other  simikr  eraploymient. 
A  laborer  can  not  always  afford  such  independemce,  even  if  he 
should  possess  the  capaxrity  to  judge  of  the  method  of  doing 
the  work  better  than  the  employer's  agent.  He  is  not  to  be 
put  to  such  election — certainly  not,  unless  the  danger  was 
more  palpable  and  certain  than  in  this  case.  Even  Shylock 
had  the  justice  to  observe  (when  it  touched  himself),  "You  do 
take  my  life,  when  you  do  take  the  means  by  which  I  do  live." 
A  day  laborer  can  not  afford  to  give  up  his  work  upon  which 
he  subsists,  because  he  fears,  or  by  calcullation  miig'h't  know, 
that  a  too  heavy  burden  is  assigned  to  the  squad  in  which  he 
is  working.  The  care  of  calculation  is  upon  the  employer, 
amd  the  responsibility  for  the  miscalculation  and  injury  lies 
there. 

There  was  no  error  in  not  submitting  the  second  issue  as  to 
oontributoTy  negligence.  If  the  response  to  the  first  issue 
had  been  that  the  def  endiant  was  not  negligent,  the  case  would 
have  ended ;  and,  upon  the  circumstances  in  this  case,  the  con- 
tributory negligence  of  the  plaintiff,  if  any,  was  necessarily 
eomsidered  in  the  inquiry  w-hether  the  defendant  was  negli- 
gent. The  sole  inquiry  was  whether  the  proximate  cause  was 
the  negligence  of  defendant  or  not.  Short  i\  Gill,  126  Ts^.  C, 
807.  Besides,  if  there  had  been  a  second  issue,  the  Court 
would  have  had  to  tell  the  iurv  there  was  no  contributorv 
neglii;eucc  shown.     Haltom  v.  Railroad,  127  N".  C,  255. 
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STRAIN  v.  FITZGERALD. 

(Filed  May  30,  1901.) 

DEEDS  —  Seal  —  Presumptions  —  Evidence — Competency— BherifTi 
Deeds — Tax  Titles. 

Where  a  SherifTs  deed  has  been  lost  and  the  copy  on  the  regifl- 
tration  books  Is  offered  in  evidence  but  has  no  seal  thereto, 
the  law  will  not  presume  from  the  words  "Giyen  under  mj 
hand  and  seal/'  that  the  original  bore  a  seal. 

Clark  and  Momtooheby,  J.  J.,  dissenting. 

Action  by  Williaan  Strain,  Annie  Latta,  Anderson  Crutch- 
field,  John  Cnitchfield,  Marion  Cru'tcfhfield  (by  John  Omtch- 
field,  next  friend),  Way  land  Terry,  Joeie  Terry,  Julia  Terry, 
Ootavia  Terry,  Thomas  Terry  and  Charles  Terry  (by  Ban- 
sora  Terry,  their  next  friend),  Pinckney  Atwater  and  Lizzie 
Atwater,  Jeasie  Bradshaw  (by  Jiamiee  Bradshaw,  next 
friend)  against  R.  B.  Fitzgerald  and  S.  A.  W.  Fitzgerald, 
heard  by  Judge  W.  B.  Council  amd  a  jury,  at  January  Term, 
1901,  of  the  Superior  Court  of  Durham  Oounty.  From  a 
judgment  for  the  plaintiffs,  the  defendants  appealed. 

Manning  £  Foushee,  and  Graham  &  Graham,  for  the  plain- 
tiffs. 

Winston  &  Fuller,  for  tihe  defendant. 

FuECiiES,  C.  J.  This  is  an  a/ction  of  ejectment.  The 
plaintiffs  and  defendants  claim  title  under  the  same  common 
source — the  plaintiffs  as  devisees  and  the  defendants  under  a 
Sheriff's  sale  for  -taxes.  It  is  admitted  that  the  plaiiwtiffs  are 
the  owners  and  entitled  to  recover,  unless  the  defendants  have 
acquired  the  title  of  the  testator  under  wthom  plaintiffs' 
claim,  by  reason  of  said  Sheriff's  sale. 
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On  the  trial  the  defendiants  offered  in  evidence  the  registra- 
tion books  of  Durham  County,  w<hicih  oonitained  the  form  of  a 
deed,  signed  by  the  Sheriff,  but  'witlhouit  a  seaJ.  This  evi- 
dence was  objected  to  by  the  plaintiffs,  excluded  by  the  Court 
and  the  def  endanfts  excepted ;  and  this  is  the  point  presented 
by  the  appeal. 

The  defendanJts  all^e  as  a  •reason  for  offering  this  copy  or 
r^stry,  th'at  they  had  lost  the  origimal. 

This  is  exactly  the  case  of  Patterson  v.  Galliher,  122  N.  C. 
511,  except  in  that  case  the  original  was  offered,  and  not  a 
copy,  or  the  registration  books.  The  case  would  be  settled 
by  that  case  but  for  the  fact  tha/t  it  is  not  the  original  deed 
that  is  offered.  This  fact,  the  defendants  say,  distinguishes 
this  ease  from  Patterson  v.  Galliher,  and  enables  them  to 
hold  the  land.  The  defendants  com  tend  itihiat  where  tlhe  origi- 
nial  is  lost,  and  the  oopy  on  the  regisitration  books  states  that 
it  was  made  "under  the  hand  and  seal"  of  the  Sheriff,  it  will 
be  presumed  that  tJie  original  had  a  seal.  And  for  this  con- 
tention the  defendamts  cite  and  rely  on  Heath  v.  Cotton  Mills, 
115  ?f.  C,  202.  But  upon  examination  of  that  case  it  will 
be  found  that  the  origimal  deed  was  offered  in  evidence  on  the 
trial,  and  it  had  a  seal ;  and  the  only  question  presented  by 
the  appeal  in  that  case  was  whether  the  seal  being  omitted  on 
tihe  registration  books,  the  registration  was  sufficient  to  give 
notice  of  the  mortgage,  and  the  Court  held  that  it  was.  And 
whether  tibat  decision  ^vas  right  or  not  ( and  we  do  not  say  but 
what  it  was),  we  do  not  think  it  sustains  the  oonitention  of  the 
defendants  in  this  case. 

The  defendiaji'te  also  cite  and  rely  cm.  Quinnerly  v,  Quin- 
nerhj,  114  X.  (I,  145.  Bu't  the  question  presented  in  that 
case  is  as  to  whether  the  certificate  of  probate  was  sufficient 
to  authorize  the  rf^istration.  Nothing  was  left  out  by  the 
raster  in  that  case,  and  the  question  was  as  to  its  sufficiency 
to  authorize  the  registration.  So  it  does  nsot  seem  to  us  that 
th'at  case  sustains  the  defendants'  contention  of  presumption. 
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The  defendants  also  cite  Ay  cock  i\  Railroad,  89  N.  C,  321, 
as  authority  for  thedr  con'tention.  Thart;  was.  a  oaae  in  which 
a  oopy  of  a  gramt  from  the  S.tate  was  offer^  in  evidence,  and 
it  did  not  appear  thiat  the  Great  Seal  of  the  State  had  been 
put  on  the  registration  books ;  nor  was  tiiere  any  auch  gcroll 
as  indicated  tJhat  it  was  on  the  grant.  This  grant  was  allowed 
in  evidence.  But  its  admission  was  put  on  special  grounds 
and  on  special  legislation,  as  the  case  will  show.  And  die 
Court,  while  it  apparently  sustains  the  Court  below  upon 
the  special  grounds  mentioned,  states  that  it  was  immaterial 
AVhether  it  was  admitted  or  not,  as  the  case  depended  upon  the 
question  of  possessiion.  So  it  would  hardly  seem  tshat  that 
case  was  authority  ito  saistain  the  contenition  of  the  defend- 
ants. 

A  deed  is  an  instrunueoit  of  writing  signed,  sealed  and  de- 
livered, 2  Blk.  Com.,  sibar  page  395.  The  seal  is  wh^t  dis- 
tinguishes it  from  a  parol  or  simple  contriact.  Land  can  only 
be  conveyed  by  deed,  that  is,  an  instrument  of  writing  signed, 
sealed  and  delivered.  A  papei*,  in  form  a  deed,  is  not  a  deed 
wnthou't  a  spal.  Ami  to  presaime  a  seal  is  to  pTesiiiue  the  verj 
matter  at  issue.  There  can  be  no  preeoimption  of  a  fact,  un- 
less other  facts  are  proved  or  admitted,  that  form  what  is 
called  in  law  a  chain,  tliat  necessarily  leads  the  mind  from 
the  facts  proved  or  adimitted  to  the  fact  tx)  be  piwetl — "a 
chain"  of  facts.  One  fact.,  if  proved,  does  not  form  a  "chain" 
of  facts.  In  this  ease  there  is  but  one  fact,  as  we  understand 
it,  that  the  def  endiants  rely  on  to  provc^  a  seal  that  is  to  prove  a 
deed,  and  that  is,  that  the  paper  on  die  registration  books  says, 
"Given  under  my  hand  and  seal."  But  for  this,  tihev  would 
have  nothing.  And  when  it  is  considered  tlha*^  the  paper  they 
offer  is  in  tlie  exajot  words  of  tlie  form  prescribed  by  the  Legis- 
lature for  Sheriff's  deeds  in  sales  for  ttaxee,  which  has  fto 
seal,  this  one  fact  loses  any  force  it  mighit  be  supposed  to  have. 
The  error  was  originally  committed  by  the  Legisla/ture  and 
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then  by  the  Sheriff,  in  following  tlie  fonm  prescribed  by  tihe 
Legislature.  But  defendants  want  the  Court  to  presume  that 
the  Sheriff  of  Durham  County  knew  more  than  the  Legisla- 
ture. This,  we  think,  may  be  called  a  violent  presumption, 
in  the  sense  that  it  violateB  the  rule  of  preeoi-m^ptions  and  of 
oommon  sense. 

To  adopt  the  rea.soning  of  the  defendants  would  lead  us 
intD  the  adoption  of  a  logic  that  dan  not  be  sustained — ^that 
the  inferior  is  greater  than  the  superior,  that  a  part  is  greater 
than  the  whole.  We  have  said  in  Patterson  v.  Galliher,  that 
the  original  is  'not  good.  SBaiall  we  say  now  that  a  copy  is? 
We  can  not  do  so. 

It  is  said  for  the  defendants  that  the  fact  that  defendants 
are  purchasers  at  a  tax  sale  makes  no  difference;  they  must 
stand  before  tihe  court  as  all  other  persons  do.  This  is  true,  so 
far  as  they  are  oonoemed,  and  they  must  h«ave  the  same  legal 
justice  measu-ped  out  to  them  that  anyone  else  would  have  un- 
der the  same  or  misilar  oiroumstanoes.  But  we  do  not  admit 
that  they  stand  before  this  Court  in  the  same  way  tbat  others 
might  stand,  in  asking  the  Ctioirt  to  preeuime  a  seal.  And  we 
do  not.  s-ay  the  Court  would  be  jusJtifiable  in  doing  so  in  any 
case.  But  it  seems  to  us  that  this  case  might  be  distinguished 
from  some  other  oases  that  might  be  presented,  where  it  did 
not  appear,  as  it  does  here,  that  the  paper  was  drawn  by  a 
form  that  was  defective,  in  the  exact  particular  that  this 
*Meed"  is  fatally  defective. 

We  find  no  error,  and  the  judgment  is 

Affirmed. 

Claek,  J.,  dissenting.  The  defendant  asked  the  Court  to 
charge:  "The  only  apparent  defect  in  the  defendanits'  deed 
ia#he  apparent  lack  of  a  seal  to  the  deed  dated  13th  Decem- 
ber, 1895,  as  Postered  in  Book  15,  page  197,  and  as  the  said 
record  discloses  that  the  attestation  clause  recites  the  presence 
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of  a  seal,  the  jury  will  infer  and  preerume  a  seal  because  of 
sucih  recital,  in  fhe  absence  of  the  originial  deed." 

The  exoepti'on  for  refusal  so  to  chiarge  should  be  sustained. 
It  was  in  evidemce  thiat  the  original  deed  was  lost  and  after 
due  diligence  could  not  be  found.  The  aitteeitation  clause,  bb 
it  appears  upon  the  register's  books  recites: 

^Witness  my  hand  and  seal.  This  13th  day  of  May, 
1895." 

"F.  D.  Markham, 


The  legal  presumption  from  this  recital  is,  in  the  absence 
of  pi-oduotion  of  the  deed,  that  there  was  a  scroll  after  the  sig- 
nataire,  as  therein  recited.     Aycock  v.  Railroad,  89  Jf.  C, 
323;  Heath  v.  Cotton  Mills,  115  N".  C,  at  page  208.    It 
might  'aifeet  the  security  of  miany  titleB  if,  notwithstanding 
s-ueh  recital  in  the  record  of  a  deed  upon  the  registration  book, 
the  omission  of  the  regisftei*  or  of  his  clerks  to  make  on  the 
record  the  flourish  of  a  pen,  dalled  in  our  State  by  courtesy 
a  seal,  should  render  invalid  the  registration.    If,  in  fact,  the 
instrument  has  neither  a  seal  nor  a  scroll  or  p€»n  flourish  in 
lieu  tihereof  after  the  signaiture  of  the  grantor,  it  is  invalid. 
But  when  there  is  a  seal  tlhe  gnanitee  is  not  required  to  super- 
vise the  registrfation  to  siCe  that  the  scroll,  or  soanething  simi- 
lar to  it,  is  enitered  on  the  registration  of  the  deed.     The  re- 
cital recorded,  "Witness  my  hand  and  seal,"  is  notice,  and 
presumptive  evidence,  that  there  was  a  seal  of  9ome  kind  on 
the  original.     It  need  not   and  may  not  hav^e  been  a  scroll  at 
all.     It  may  in  fact  have  been  a  seal  aittiacbod  by  a  ribbon 
or  thread  which  could  not  have  been  copied.     This  is  not 
probable,  because  with  us  a  scroll  is  allowed  by  courtesy,  and 
in  ordinary  ufiage  in  lieu  of  a  seal,  but  this  shows  that  the 
making  of  a  scroll  (which,  if  in  tlie  original  deed  is  itself  a 
mere  make-belie\'e  and  substitute  for  a  seal)  in  the  registra- 
tion of  a  deed,  is  not  an  indispensaible  matter,  but  the  state- 
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inent  made  in  the  use  of  the  TVords  ^^Witaese  my  hand  and 
seal"  raises  a  presiimiption  that  there  was  a  seal. 

In  Aycoch  v.  Railroad,  supra,  it  is  held  thalt  a  copy  of  a 
grant  from  the  Register's  office,  containing  'therein  tihe  recital 
that  it  was  issued  under  the  Great  Seal  of  the  Sbaite,  is  ad- 
missible in  eWdence,  though,  the  registry  does  not  show  the 
the  impress  of  the  seal  or  scroll  to  indicate  it.  The  Court 
says:  "As  the  purpose  of  requiring  registriajtion  is  to  give 
notice  of  the  teirms  of  the  deed,  and  this  is  fully  aocompliflhed 
in  the  registry,  ^ve  can  see  no  reason  why  some  scroll  or  st- 
tempted  imitation  of  tihe  form  of  ithe  seal  should  be  required 
ill  addition  to  the  words  spoken  in  the  grant."  These  words 
are  quoted  in  Heath  v.  Cotton  Mills,  supra,  with  approval, 
where  the  Court  further  says :  "Very  respeotiable  authorities 
which  accord  with  our  conception  of  the  true  principle,  sus- 
tain the  poeiti»on  that  if  the  attestation  clause  recites  that  the 
deed  was  signed  and  sealed,  it  will  be  presumed  that  the  origi- 
nal deed  was  sealed" — citing  an  extract  from  Beardsley  v. 
Day,  52  Minn.,  451,which  itself  cites  many  authorities  to  that 
effect,  and  1  Jones  on  Mortgages,  403.  Another  case  exactly 
in  point  with  the  presemt  is  Dolan  v,  Trelevan,  31  Wis.,  147. 

This  case  differs  fi-om  Patterson  v.  Galliher,  122  X.  C, 
511,  in  that  there  the  original  deed  was  ppo<luoed  in  evidenice, 
and  on  inspection  it  rebutted  the  presumption  of  a  seal  raised 
by  the  recital  recorded  in  the  registration.  Here,  the  loss  of 
the  original  was  in  evidence,  and  the  Count  exjcluded  oral 
evidence  offered  to  sh^ow,  as  was  aveiTed  in  the  answer,  that 
there  was  a  scroll  or  seal  to  the  original  deed. 

This  is  a  tax  deed,  but  the  same  principle  applies  to  the  reg- 
istration of  any  other  deed.  This  deed  was  made  under  the 
law  then  in  force,  1893,  ch.  297,  sec.  65,  which  prescribes  tilie 
form  of  deed,  containing  this  conclusion :     "Witness  my  hand 

and  sea] ,  Sheriff,"  without  containing  any 

word  "seal,"  or  any  scroll.  In  Patterson  v.  Galliher,  supra, 
128 26 
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it  was  held  that  this  prescribed  attestartion  fully  indicated 
that  there  ghoiild  be  a  seal  or  scroll,  and  in  its  absence  the 
insrtmment  was  invalid.  By  parity  of  reasoning,  the  ap- 
parance  of  the  K«^ame  recital  in  the  registration  of  a  deed  indi- 
cates that  there  was  a  seal,  unless  the  contrary  is  shown. 
Error. 

MoNTGOMEi^Y,  J.     I  concur  in  the  dissenting  opinion. 


GATTIS  V.  KILGO. 
(Filed  May  30,  1901.) 

1.  LIBEL  AND  SIjAKDBR— Privileged  Communicationa—QuesHoM 

for  Court. 

Whether  a  speech  by  the  president  of  a  college,  made  during  an 
Investigation  of  charges  against  him,  Is  a  privileged  commu- 
nication, Is  a  question  of  law. 

2.  LIBEL  AND  ShA'SBBR^Malice— -Privileged  Communicationt. 

That  one  who  publishes  a  privileged  communication  Is  lndlffe^ 
ent  to  the  consequences,  does  not  show  malice. 

3.  LIBEL  AND  SLANDER— QuaW/led  Privilege, 

This  case  was  properly  tried  as  one  of  qualified  privilege. 

4.  LIBEL   AND    SUlNDKR— Malice— Qualified   Privilege— Imtrto- 

tions — Privileged  Communications. 

The  instruction  in  this  case  was  correct  as  to  malice  in  com- 
munications qualified ly  privileged. 

5.  LIBEL    AND    SLANDER— PriviZeflred    Comunications— Malice— 

Burden  of' Proof. 

Where  a  quallfiedly  privileged  publication  Is  admitted  by  defen- 
dant, the  burden  of  proof  Is  on  the  plalntlfE  to  show  malice 
In  the  publication. 
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6.  LIBEL  AND  SLANDER— Afaiicc. 

It  is  not  necessanr  that  malice  of  defendant  should  be  against 
the  plaintifT  personally,  but  malice  will  be  inferred  if  the 
publication  is  not  made  in  good  faith. 

7.  LIBEL  AND  SLANDER— /VtVi/^gred  Communications. 

Where  charges  are  brought  against  a  college  president  his  de- 
fense of  himself  before  the  college  trustees  is  a  privileged 
communication. 

8.  LIBEL  AND  SLANDER— Privileged   Communications- Questions 

for  Court. 

The  facts  being  uncontroverted,  it  is  a  question  for  the  Court 
whether  a  publication  is  privileged. 

9  LIBEL  AND  SLANDER— PWtn/egred  Communications— Questions 
for  Court. 

Where  a  publication  is  privileged,  or  conditionally  privileged, 
whether  there  is  intrinsic  or  extrinsic  evidence  of  malice,  is 
a  question  of  law  for  the  Court. 

10.  LIBEL   AND  SLANDER— AfaKce  —  Privileged  Communications — 

Evidence. 

The  alleged  libelous  statements  herein  set  forth  do  not  bear  such 
clear  evidence  of  malice  on  their  face  as  to  entitle  them  to  be 
considered  by  the  jury  as  evidence  of  malice. 

11.  LIBEL  AND  S1.ANBER— Pleading— Complaint — Answer. 

The  failure  of  defendant  to  deny  the  allegations  of  complaint  of 
good  character  of  plaintiff  and  his  innocence  of  charges 
made  does  not  amount  to  an  admission  that  the  publication 
complained  of  was  false. 

12.  EVIDENCE — Libel  and  Slander — Allegations — Surplusage. 

Allegations  in  complaint  of  good  character  and  innocence  of 
plaintiff  are  superfluous,  and  though  not  denied  by  the  defen- 
dant, are  incompetent  as  evidence. 

13   DAMAGES— LtM  and  Slander— Evidence. 

Before  damages  can  be  recovered  by  one  by  reason  of  words 
spoken  or  published  of  him  in  his  profession  or  office,  he 
must  have  been  actually  engaged  in  the  work  of  his  pro- 
fession at  the  time  the  words  were  written  or  spoken. 
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AcTioT^  by  T.  J.  Gattis  against  J.  C.  Kilgo,  B.  N.  Duke 
and  W.  R.  Odell,  heard  by  Judge  W.  A,  Hoke  and  a  jury,  at 
November  Term,  1900,  of  the  Superior  Court  of  Granville 
Cf>unty.  From  a  judgment  for  the  plaintiff,  the  defendants 
appealed. 

Boone,  Bryant  &  Biggs,  Guthrie  &  Guthrie,  Hicks  &  Mi- 
nor, A.  W,  Graham,  and  S.  M.  Gattis,  for  tlhe plaintiff. 

Winston  £  Fuller,  Roystcr  &  Hohgood,  and  T.  T,  Hides, 
for  the  defendanits. 

MoNTGOMEEY,  J.  Tho  publication  of  the  pamphlet  that 
contained  the  speech  of  the  defendant  Kilgo,  v/hich  published 
speech  is  the  foundation  of  the  plaintiff's  cause  of  aiotion,  was 
the  result  of  an  invesitigation  held  by  the  Board  of  Tnistees 
of  Trinity  College,  of  which  body  the  defendants  Duke  and 
Odell  were  raem'bers,  of  certain  charges  of  incompefcency  and 
moral  unfitness  again^  the  President  of  the  college,  the  de- 
fendant Kilgo.  There  was  also  included  in  these  charges  a 
statement  to  the  effect  tihat  the  spirit  of  eommercialisoi  in  its 
low^est  and  moet  dangerous  form  was  being  introduced  into 
the  student  life,  notwithstanding  the  claim  of  the  school  for 
patronage  that  the  foundation  and  dei\'elopment  of  Christian 
characiter  was  one  of  its  chief  aims.  The  charges  \\TTe  made 
by  one  of  the  mocst  disbinguidied  'and  influential  citizens  of 
lihe  State,  accoanplished  in  nearly  every  department  of  learn- 
ing, and  himself  one  of  the  Board  of  Trustees  of  the  institn- 
tion ;  and  they  were  publishi^  far  and  wide,  originally  in  a 
new^aiper  printed  in  Raleigh,  and  probably  read  by  more 
people  tlhan  any  oither  paper  circulated  in  the  State.  Investi- 
gation of  the  charges  was  a  right  of  the  defendant  Kilgo,  ."is 
tho\'  affected  his  personial  and  professionail  diiaracter;  it  was  a 
matter  of  necessity  so  far  as  the  future  of  the  college  was  con- 
cerned.    Witihout  an  investigation  and  a  refutation  of  the 
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charges,  or  the  prompt  remioval  of  the  President  and  the  sin- 
ister influemoes  which  were  alleged  to  be  at  Work  in  the  col- 
lege, if  the  obarges  should  be  found  true,  the  in^rtitution 
would  neeessarily  suffer  in  its  reputation  with  a  consequent 
decrease  in  its  paitromage. 

Whetiher  or  not  the  speech  of  the  defendant  Kilgo,  pub- 
lished by  the  defendants  in  pamphlet  form  and  embodied 
witih  the  whole  of  the  proceedings  in  the  matter  of  the  investi- 
gation, was  a  privileged  communication,  was  a  question  of 
kw,  there  having  been  no  dispute  or  uncertainty  as  to  the 
oireurastances  attending  the  publioation,  and  his  Honor  prop- 
erly tried  the  case  as  one  of  qualified  privilege.  The  col- 
lege was  in  one  ^T\se  a  public  insrt:iitutio(n.  Its  patronage 
was  from  several  States,  especially  from  North  and  South 
Carolina,  and  the  investigaition  was  therefore  one  of  general 
public  concern.  Folkard's  Starkie  on  Slander  and  Libel, 
22:3. 

In  vindication  of  the  personal  character  of  the  defendant 
Kils^),  he  had  the  right  to  publish  a  fair  and  honest  account  of 
the  acts  done  in  the  course  of  the  invasitigation,  provided  the 
publication  was  free  from  malice,  and  on  this  point  his  Honor, 
in  response  to  a  special  prayer  of  die  defendants'  counsel  in 
the  following  words :  '^That  if  the  jury  believed  from  the 
evidence  that  the  defendant  Kilgo  had  been  subject  to  criti- 
cism and  adverse  comments  and  attacks  in  the  press  (from 
another  than  the  plaintiff),  and  he  horie  fide  believ^ed  that  the 
publication  of  tlie  proceedings  before  tihe  Board  of  Trus^tees 
was  neeesaary  in  defence  of  his  character  and  stianding,  and 
he  published  the  speech  as  part  of  the  proceedings  in  order 
bhat  the  whole  invesitigation  might  be  laid  before  the  public 
that  it  might  judge  of  the  tniith  of  tlie  charges  against  him, 
then  the  jurj'  should  answier  the  tliird  issue  (as  to  mialice), 
*Xo.'  as  to  ?aid  Kilgo,"  instructed  the  jury,  after  reading  the 
prayer  to  them :     ^^ A  mian  firs't  assailed  in  public  prints  has  a 
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right  to  defend  himself,  and  if  facts  stated  in  prayer  are  true 
and  publication  was  made  by  defendant  Kilgo  in  good  faith 
and  solely  for  reasoois  given,  there  would  be  no  malice  as  ro 
him,  and  jury  should  by  tiheir  verdict  excuse  defendant  Kilgo 
on  third  issue."  The  defend'auts  excepted  to  the  word 
"siolelv." 

We  are  soire  that  they  got  all  th!at  they  were  entitled  to 
on  that  point  of  the  case.  The  defendants  Duke  and  Odell, 
as  trusitees  of  the  oodlege,  were  entrusted  with  the  duty  to 
have  the  charges  inquired  into  by  the  Board  of  Trustees — 
the  proper  tribunal  for  that  purpose — amd  they  had  the  right 
to  publish  the  proceedings  for  the  jmrpoee  of  giving  to  tho 
public  and  to  the  paltrons  of  the  college  all  the  inionimtion 
concerning  the  whole  m'atter,  which  the  investigation  brought 
out,  provided  the  publication  should  be  made  without  malice; 
and  his  Honor  therefore  properly  infi»tructed  the  jury,  "if, 
however,  the  defend  am  rs  published  in  good  faith  for  the  rea- 
sons claimed  by  them,  actuated  solely  by  a  desire  to  protect 
the  coJlege  and  give  its  patrons  oorrect  and  full  information 
of  the  entire  proceedings,  in  sudh  case  there  would  be  no 
malice  and  the  jury  should  answer  the  third  issue  "No,"  and 
this,  though  the  charges  contained  therein  may  have  been 
both  false  and  defamatory.''  And  he  said  further,  '4f  these 
defamiatory  statewiients  were  false  and  defendants  published 
with  a  design  and  intent  to  injure  the  plainrtifF,  or  because 
they  were  mad  at  him  for  testifying  against  the  President  of 
the  college,  if  tliat  was  the  motive,  or  one  of  tJie  motives  that 
induced  the  publication,  it  would  be  m'alidaus,  and  you  will 
answer  the  issue  ^Yes.' " 

And  his  Honor  correctly  instruoted  the  jury  lihat  the  publi- 
cation being  admitted  and  being  a  qualifiedly  privileged  one, 
it  was  incumbent  on  the  plaintiff  to  prove  by  the  greater 
weight  of  evidence,  not  only  th'at  the  publicatian  wab  false, 
but  that  it  was  also  m'alicious.     In  his  oharge  on  the  question 
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of  malice,  his  Honor  was  also  correct  in  stating  in  snibatance 
that  although  the  malice,  which  is  a  necessary  ingredient  in 
the  constitution  of  a  libel  where  the  publica/tion  is  pfrivileged, 
is  actual  or  express  malice — that  wihich  is  popularly  cailecl 
malice — and  not  malioe  in  laiw,  yeit  that  it  was  not  neceaaary 
tha/t  the  ill-wiU  or  maliee  of  the  defendiaint  ahould  have  been 
against  the  plaintiff  personally,  and  that  if  the  publication 
was  not  in  good  faith  for  the  reason  claimed,  but  irom  a 
wrongful,  indirect  and  ulterior  motive  and  was  false,  the 
same  would  be  malicious.  The  request,  therefore,  of  the  de- 
fendants' counsel  to  the  Court  for  instjruction  thalt  malice  in 
fact  mieans  personal  ill-will  and  a  desire  to  injure  the  plaintiff 
was  properly  refused.  Ramsey  v.  Cheek,  109  N.  C,  270; 
Odgers  on  Libel  and  Slander,  26G,  267. 

Our  consideration  of  this  case  has  been  9o  far  confined  to  a 
diftcussion  of  the  most  important  principles  of  law  involved  in 
the  question  of  malice,  prefaced  with  a  general  but  suflBciently 
.explanatory  s^tiatement  of  the  nature  of  the  action,  both  for 
the  reasons  that  what  we  may  have  to  say  in  the  further  con- 
sideration of  the  appeal  may  be  more  clearly  understood,  and 
that  our  own  views  on  those  principles  of  law  may  be  known 
to  those  initerested  in  the  future  of  the  case ;  for  there  are,  in 
ooir  opinion,  errors,  certainly  in  two  important  ingtructiojis 
given  by  his  Honor  to  the  jury  at  the  request  of  the  plaintiff, 
and  further  error  in  the  admiission  of  testimony  offered  by 
the  plaintiff,  and  for  which  a  new  i-rial  moist  be  ordered. 

The  case  was  hotly  contested  in  the  trial  belorw,continuing 
for  several  days,  and  his  Honor  who  presided  mth  his  usual 
painstaking  and  ability,  Was  compelled  to  rule  instantly  upon 
miany  of  the  most  difficult  questions  of  law  and  perplexing 
rules  of  evidence,  notice  of  all  of  which  can  not  be  reasonably 
expected  of  this  Court. 

We  will  now  take  up  for  consideration  what  we  think  are 
errors  sufficiently  grave  to  make  necessary  a  new  trial  of  this 
action. 
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His  Honor,  at  the  plainitiffs'  reqoiiest,  instimoted  the  juir: 
^^If  yon  find  f iy>ra  the  evidence  thM.  the  defendant  Kilgo  reck- 
lessly used  language  towards  the  plainlbiff,  which  was  uncalled 
for  and  in  excess  of  the  occasion,  then  this  fact  is  evidence  of 
malice,  aTid  if  the  def  endan/ts  Duke  and  Odell  assisted  in  pub- 
lis'hing  the  g<aid  language,  and  were  indifferent  as  to  its  conse- 
quences to  the  plaintiff,  then  this  is  evidence  of  mialioe  against 
the  c'efendants  Duke  and  Odell."  We  are  of  the  opinion 
that  the  speech  of  the  defendant  Kilgo  was  absolutely  privi- 
leged. As  we  have  ^aid,  the  investigation  was  a  duty  of  the 
trustees  and  a  right  of  tlie  defendant  Kilgo  and  the  tribunal, 
the  Board  of  Trustees  of  the  college  was  the  proper  forum  for 
the  hearing  of  the  nuatters  embraced  in  the  charges  against 
the  defendant  Kilgo  as  President  of  the  college,  and  of  the 
other  matters  inclu('ed  in  the  charges.  We  can  see  no  differ- 
ence, and  we  believe  none  can  be  shown,  between  the  jjositian 
of  the  defendant  Kilgo  on  trial  before  tlie  tribunal  of  the 
Boani  of  Trustees  upon  charges  against  his  own  personal 
character  and  against  his  competency  and  fitness  for  the 
presidency  of  the  college,  and  his  position  A\^uld  be  before  a 
court  of  justice  on  trial  for  an  offence  against  the  law^  of  the 
land,  or  in  tlie  prosecution  or  defence  of  a  civil  right.  In 
each  place,  he  would  have  the  right  to  present  his  case  thor- 
oughly, and  if  in  die  heat  .^f  argument  or  under  the  impulse 
of  anger  he  should  use  langiiiage  violent  or  excessive  to\^*an' s 
his  adversary,  or  to  a  witness,  it  would  bo  nevertheless,  abso- 
lutely privileged,  provided  what  he  said  was  relevant  and  per- 
tinent to  the  issue.  It  is  settled  in  this  State  that  upon  a 
trial  in  a  couri:  of  law  a  party  would  have  complete  immunity 
under  such  conditions.  In  Shelf er  v.  Gooding,  47  N.  C,  175, 
the  plaintiff',  upon  the  trial  of  a  slave  of  the  defendant  before 
two  Justices  of  the  Peace  upon  a  charge  of  t'.estroying  the 
plaintiff's  property,  was  examined  as  a  witness.  The  defend- 
ant, after  having  been  asked  by  the  Justices  of  the  Peace  if 
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he  wished  to  be  heard  for  Ms  slave,  addressed  hdmself  to  the 
Justices,  saying:  "I  wish  you  gendemeai  to  undei'stand  tthat 
what  Amos  Sftielfer,  tlie  plaintiflF,  has  sworn,  is  a  tissue  of 
falsehood  and  a  damned  lie  from  beginning  to  enc!."  In  an 
action  of  sJander  brought  by  tlie  plaintiff  against  the  defend- 
ant for  the  use  of  the  words,  this  C^urb  (Judge  Battle  deliver- 
ing the  opinion),  said :  "After  the  plaintiff  in  this  suit  was 
fifwom  as  a  witness,  it  was  undoubtedly  competent  for  the 
defendant  to  insist  before  the  MJagistrates  in  defence  of  his 
slave  that  what  the  plaintiff  had  sworn  to  was  false ;  and  we 
see  no  difference  whetJier  that  w^as  insisted  on  in  'an  elaborate 
argument  or  in  the  short  allegatioai  wihicih  he  thought  proper 
to  employ.  What  he  steid  was  certainly  pertinent  and  ma- 
terial to  the  cause.  The  question  then  is,  can  an  aotion  of 
slander  be  maintained  against  him  for  the  words  whidh  he 
uttered,  considered  either  as  counsel  or  party  ?  We  think 
that,  upon  principle,  it  ougbt  not  to  be,  and  that  the  weight  of 
authority  is  decidedly  in  favor  of  suioh  principle."  And  in 
the  slame  case,  the  Court,  after  discussing  the  questions  at 
length  and  analyzing  numerous  decided  cases,  said:  "We 
think  that  we  have  shown  by  abundant  a'Uthority  that  a  coun- 
sel, or  party,  is  entirely  protected  against  an  action  for  slan- 
der for  whatever  lie  may  ohose  to  say  relevant  and  jiertinent 
to  the  matter  before  the  Court,  and  that  no  inquiry  into  his 
motives  will  be  permitted." 

In  Nissen  v.  Cramer,  104  N.  C,  574,  the  Court  cited  w^ith 
approval  the  last-mentiooied  case,  and  said:  "It  was  con- 
ceded on  the  argument,  and  at  all  events  it  is  settled  law.  that 
one  who  appears  in  person  in  his  oiwn  behalf,  or  on  behalf  of 
another,  or  counsel  representing  a  party  on  the  trial  of  an 
action  may  say  in  the  progress  of  the  trial  anything  in  refer- 
ence to  the  character  or  conduct  of  the  opposing  party,  or 
witnesses,  that  is  relevant  and  pertineait  to  the  question  or 
issue  before  the  Court  or  jury,  without  incurring  any  liability 
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whatever  in  an  action  of  slander  predicated  upon  the  lan- 
guage used.  The  occasion  gives  ample  protection  if  the  utter- 
ances are  not  irrelevant." 

It  may  be  said  tliait  the  defendant  Kilgo,  in  his  own  de- 
fence, not  only  confined  himself  to  that  -wthieh  -was  pertinent 
and  relevant,  but  kept  himself  within  the  bounds  of  fair  in- 
ferences from  the  testimony  adduced  on  the  investigation — 
that  of  Mr.  Gattis  himself  and  Mr.  Peacock.  The  language 
used  by  the  defendant  was  strong  and  caustic,  but  no  one  can 
read  the  evidence  'and  the  s-peech  and  fail  to  come  to  the  con- 
clusion that  the  sjxiaker  felt  that  he  had  strong  provocation. 
The  spoken  words  of  the  defendant  Kilgo,  then,  being  en- 
tirely privileged,  it  follows  that  if  there  waa  actulal  malice  in 
the  publication  of  them  by  the  other  defendants,  tlie  occasion 
being  a  privileged  one,  as  we  have  s*aid,  such  malice  must  be 
shown  by  other  means  than  by  indifference  as  to  its  conse- 
quences to  the  plaintiff. 

His  Honor  gave  another  instruction,  at  the  plaintiff's  re- 
quest, in  the  following  words:  "On  the  question  whether 
there  was  malice  in  the  publication  of  the  words  complained 
of,  you  have  a  right  to  consider  the  words  of  the  libel  itself 
and  the  circumstances  attending  its  publication."  If  the  words 
of  the  libel  are  clearly  malicious,  that  is,  if  tiey  show  dear 
evidence  of  actual  malice  on  their  face,  they  may  be  owisid- 
ered  by  the  jury,  as  in  the  case  of  Ramsey  v.  Cheek,  109 
N.  C,  270.  There,  the  defendant  wrote  tx>  the  Superintend- 
ent of  the  Census  about  a  public  maitter,  an  occasion  of  quali- 
fied privilege,  and  this  Court  sustained  the  ruling  of  the 
Court  below  in  having  submitted  to  the  jury  for  their  con- 
sideration the  words  of  the  libel  itself,  because  die  words 
were  evidence  of  malice  on  their  face.  There,  CSieek  wrote 
.>f  Eamsey  "that  Ramsey  was  the  leader  in  defrauding  me  and 
Mr.  Nichols  out  of  our  elections  last  fall." 

Where  fraud  is  charged,  the  libel  itself  may  be  subniitted 
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to  the  jury  as  evidence  of  malice.  Odgers  on  Libel  and 
Slander.  225.  There  is  no  such  evidence  of  malice  in  the 
language  of  the  publica>tion  in  the  case  before  the  Court,  and 
in  that  view  the  words  of  the  libel  ought  not  to  have  been  sub- 
mitted to  the  jury.  The  only  other  grounds  upon  which  the 
words  of  the  libel  oould  h'ave  been  considered  by  the  jury  was 
that  the  published  speech  was  "much  too  violent  for  the  oc- 
casion and  circumstances  to  which  it  w^s  ajpplied,"  or  "ut- 
terly beyond  and  disproportionate  to  the  facts."  In  consid- 
ering that  view,  a  prior  question  is  to  be  asked  and  answere<l, 
and  that  is,  who  is  to  determine  whether  the  words  of  the 
libel  are  excessive  and  violent?  Is  it  a  question  of  law  for 
the  Court,  or  is  it  a  question  of  fact  for  the  jury  ?  The  an- 
swer is,  it  is  a  question  for  the  Court  to  decide.  And  it  re- 
duces itself  to  the  bare  inquiry  whether  or  not  there  is  on  the 
face  of  the  words  of  the  libel  any  evidence  of  malice  that 
ought  to  go  to  the  jury.  In  Townsend  on  Slander  and  Libel, 
sec.  288,  m«iy  be  found  these  words:  "The  facts  bedng  un- 
conitjoverted,  the  Court  is  to  determine  whether  or  not  the 
publication  is  absolutely  privileged,  that,  of  course  determines 
the  action.  If  the  Court  decides  the  publication  is  conditionally 
privileged,thefn  it  is  a  matter  of  lawfor  the  Court  to  determine 
whether  there  is  any  intrinsic  or  extrinsic  evidence  of  malice. 
If  the  Court  decides  this  ques^tion  in  the  negative,  it  directs  a 
nonsuit  or  a  verdict  for  the  defendant  without  reference  to  the 
jury."  But  the  prior  question  is  always,  is  there  any  evi- 
dence of  malice  to  go  to  the  jury?  Odgers  on  Libel  and 
Slander,  279.  "When  the  Judge  rules  that  the  occasion  was 
privileged  then  if  at  the  close  of  the  plaintiff's  case,  there 
being  no  evidence  of  malice  either  on  the  face  of  the  libel 
itself  or  extrinsical ly,  it  is  the  duty  of  the  Judge  to  direct  a 
nonsuit  or  a  verdict  for  the  defendant."  Folkard's  Starkie 
on  Slander  and  Libel,  sec.  674.  It  miav  be  a  miatter  of  diffi- 
culty,  in  some  oases,  for  the  Court  to  determine  when  the 
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words  of  a  libel  should  be  submitted  to  the  jury  as  endence 
in  thednselves  of  malice.  In  Odgers  on  Libel  and  Slander, 
page  280,  the  teat  is  laid  down  in  these  words:  "Take  die 
facts  as  they  appeared  to  the  defendant's  mind  at  the  time  of 
the  publication:  are  the  terms  used  saich  as  the  defendant 
might  liiave  honestly  and  bona  fide  employed  under  the  cir- 
cumstances ?  If  so,  there  being  no  other  evidence  of  malice, 
the  Judge  should  stop  the  case.''  It  is  perfectly  clear  to  us 
that  if  in  all  oases  of  privileged  communidations,  the  ^vo^ds  of 
the  publisher!  matiter  are  to  be  snibmitted  to  the  jury  for  their 
consideration  as  evidence  of  malice,  then  the  privileged  occa- 
sion would  be  no  protection  whatever.  A  privileged  com- 
mimic^ation  and  one  not  privileged  would  stand  on  precisely 
the  same  footing  if  the  words  of  the  privileged  one  could  be 
miade  evidence  of  malice  in  all  eases.  The  tendency  of  the 
courts  is  not  to  give  the  language  of  privileged  communica- 
tions too  strict  a  scrutiny.  *'To  hold  all  excess  beyond  the 
absohite  exigency  of  the  occasion  to  be  evidence  of  malice, 
would  in  effect  greatly  limit,  if  not  oiltogether  defeat,  that 
protection  which  the  law  throws  over  privileged  communi^'a- 
tions."  Odgers  on  Libel  and  Slander,  281.  "But  where  a 
defamatory  communication  is  published  in  self-defence,  al- 
though there  may  l)e  some  expressions  contained  in  it  which 
go  beyond  what  is  necessary  for  self-defence,  still  it  does  not 
tJierefore  follow  that  thev  afford  evidence  of  malice  which  the 
plaintiff  is  entitled  to  hiave  subanitte<l  to  a  jury.  To  submit 
the  language  of  privileged  a^nnnunications  to  a  strict  scrutiny 
and  to  hold  all  excess  l^eyond  the  absolute  exigency  of  the 
occasion  to  Ik?  evidence  of  malice,  -would  in  effect  greatly 
limit,  if  not  altogetJier  defeat,  that  protection  which  the  law 
throws  over  privileged  communications."  Quote<l  in  Folk- 
ard's  S'tarkie  on  J  Abel  and  Slander,  sec.  577,  from  the  judg- 
ment delivered  in  Laughton  v.  The  Bishop  of  Lodar  and  Man, 

0  Mod.  P.  (\  (\  (N.  s.),  a;n. 
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And  now  to  conclude  what  we  have  to  say  on  the  question 
whether  there  waa  intrinsic  malice  (malice  on  the  face  of  the 
libel),  let  us  take  the  facts  as  they  appeiared  in  the  defend- 
ant's mind  at  the  time  of  the  poiblication :  Are  the  terms  saich 
as  the  defendant  might  have  honestly  and  bona  fide  employed 
under  the  cireumstances  ?  The  parts  of  the  published  sfpeech  of 
the  defendant  Kilgo,  and  upon  which  the  cause  of  action  is 
founded,  are  these:     "If  you  will  take  the  whole  situation 
and  connect  it  with  the  testimony  of  Mr.  Gattis,  you  will 
likely  find  the  original  slanderer."     And,  as  to  the  testimony 
of  Mr.  Gattis,  that  he  would  not  have  testifietl  for  a  hundred 
dollars,  the  defendant  Kilgo  said,  "one  hundred  dollars  is  a 
high  prifie  for  him,  land  means  that  an  ordinary  man  would 
have  given  a  high  price  for  a  like  commodity.     Behind  a 
pious  smile,  a  religious  walk  and  a  solemn  twitch  of  the  coat- 
tail,  many  men  carry  a  spirit  unworthy  of  them."     Another 
expression  was  that  the  plaintiff  gossiped  too  much  in  South 
Carolina.     And  in  speaking  of  Gattis'  wit  at  defendanit's  ex- 
pense, the  defendant  said:     "Poor  wit  over  the  suffering 
heart  of  his  brother  whom  he  has  lacerated  in  the  dark;"  and 
he  further  said  that  the  plaintiff's  conduct  had  been  vicious, 
and  thalt  "betw^een  a  man's  hiding  himself  by  the  highway  and 
making  a  victim  of  an  innocent  traveller,  and  a  man  who,  in 
the  dark,  assassinates  character,  send  me  to  the  w^oods  with  a 
revolver  and  let  me  murder  any  passer-by  rather  than  malign 
my  fellow-men."     And  he  further  published  that  at  the  store 
of  Mr.  Ga4Jtis  "he  heard  unchristian  gossip,  until  decency  de- 
manded that  he  keep  out  of  such  a  crowd."     He  repeated  that 
the  plaintiff  was  the  original  gossip  and  m'aligner,  that  he 
had  foully  dealt  wiith  the  defend)ant,  that  he  talked  too  much, 
that  the  truth  had  small  opportunity  in  his  hands,  and  asked 
the  Board  of  Trustees,  "Is  he  worthy  of  your  credence  ?  Read 
his  testimony  and  mark  hiis  dodging.".    All  of  the  above  lan- 
guage is,  as  we  have  said,  strong  and  harsh.     But  under  all 
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the  circumfitanoes,  was  it  "utterly  beyand  and  disproportian- 
ate  to  the  facts  ?"  Might  the  defendanit  have  "uaed  the  lan- 
guage honestly  and  bona  fide  under  all  the  conditions  and 
surroundings  ?  We  can  not  tell  whether  his  Honor  submit- 
ted the  words  of  the  publication  to  the  jury  because  he  was 
of  the  opinion  that  it  had  to  be  done  in  all  cases  of  qualified 
privilege,  or  whether  he  thought  the  langu-age  was  violent  and 
expresaive.  If  from  the  latter  view,  it  has  to  be  admitted,  as 
is  said  in  OJgers  on  Libel  and  Slander,  thalt  the  "same  piece 
of  evidence  may  make  different  impressions  on  different 
Judges,''  and  we  are  compelled  to  differ  from  his  Honor  in 
the  premises. 

The  evidence  of  the  plaintiff  himself  and  that  of  the  wit- 
ness Peacock  before  the  Board  of  Trustees  make  it  clear  to 
our  minds  that  the  language  of  the  published  speedh,  though 
strong  and  caustic,  was,  under  all  tlie  surroundings  and  cir- 
cumstances, not  so  excessive  and  violent  in  expression  as  to 
become  thereby  intrinsic  e\'idence  of  malice.  It  may  have 
been  intemperate  and  exaggerated,  and  yet  not  so  violent  and 
exoc^ssive  'as  to  be  itself  evidence  of  malice.  It  is  but  just  to 
all  parties  concerned  to  recite  the  whole  of  the  evidence  of  the 
plaintiff  and  that  of  Mr.  Peacock,  as  we  had  to  set  out  the 
parts  of  the  speech  of  the  defendant  Kilgo,  which  the  plaintiff 
complained  of.  It  is  prosper  alsotosay  that,on  the  investigation 
before  tlie  Board  of  Trustees,  tlie  defendant  introduced  depo- 
sitions of  fifteen  witnesses,  prominent  in  Church  and  State,  who 
testified  that  liis  general  character  was  of  high  order,  and  tliat 
in  his  ecclesiastical  ways  and  life  his  h.ethods  were  honorable, 
and  ahvays  (ypen  ian<l  sincere.  And  the  two  witnesses  from 
tliat  State  whose  depositions  w^ere  offered  by  the  prosecution, 
v^hile  they  said  that  the  defendant  Kilgo  had  the  reputation 
of  being  a  manipulator  in  Church  and  ieducational  matters, 
both  stated  that  his  moral  character  was  good.  One  of  them 
said,  "His  moral  character  is  good,  but  some  of  the  brethren 
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did  believe  that  he  was  somewhat  of  a  mianipulator,  that  is, 
tliat  he  was  not  miean  or  low,  but  thut  he  would  use  his  influ- 
ence to  control  things.  I  don't  say  that  is  the  opinion  of  the 
miajorirty,  bu't  it  is  the  opinion  of  some."  And  the  other  one 
&aid,  "I  may  have  heard  that  he  was  a  mianipulator,  but  those 
words  are  too  strong;  he  likes  to  have  his  way,  not  that  he 
was  a  trickster,  but  that  he  was  a  det^ermined  man,  and  liked 
to  manage  and  have  his  way.  He  w^s  noit  a  negative  man, 
but  always  a  positive  rn-an,  and  so  far  as  his  character  is  con- 
cerned, if  this  was  an  attack  on  his  veracity  for  manhood, 
general  or  moral  chiaraeter,  it  must  not  go  in  this  State,  for 
his  character  is  firstK?lass  in  every  sense."  Mr.  Ga/ttis  had  a 
number  of  most  reputable  witnesses  to  prove  that  his  general 
chiaracter  was  good  at  tlie  trial  below. 

Mr.  Gattis's  Evidence. 

Mr.  Gattis :  Mr.  President,  may  I  be  allowed  to  state  my 
rea5K)n  for  being  here  now? 

Mr.  Southgate:  I  shmild  think  it  would  be  in  order  for 
the  question  to  be  asked  you  by  the  prosecutor,  however.  If 
the  defense  has  no  objection,  yoai  may  do  so. 

r^Ir.  Gattis:  I  would  like  to  make  the  explanation  before- 
hand. I  wish  to  say  that  perhaps  a  month  ago  I  was  re- 
(j..tsted  to  be  here  as  a  witness  and  declined  positively  to  do 
so  The  matter  was  pressed  upon  me.  I  still  declined,  and 
srated  th'at  under  no  circumstances  w^ould  I  testify  for  either 
party,  unless  my  Conference  and  Bisliops  should  require  it  at 
Hi}  hands.  I  wms  informed  a  day  or  two  ago  that  if  I  de- 
clined my  name  would  be  use<:l  hei-e,  and  friends  advised  me 
lo  be  here  and  liear  w^hat  would  be  said.  I  suppose  that  is 
v-nfficient. 

Mr.  Oglesby:     What  is  you  name? 

Mr.  Gattis:     Thomas  Jefferson  Gattis. 

Mr.  O.  'Where  do  you  reside  ? 
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Mr.  G.  In  the  town  of  Durham. 

Mr.  O.  Did  you  ever  live  in  South  Carolina? 

Mr.  G.  Tfo,  air. 

Mr.  O.  Did  you  know  John  C.  Kilgo,  President  of  Trin- 
\\y  College? 

Mr.  G.  Yes,  sir. 

Mr.  O.  How  long  have  you  known  him  ? 

Mr.  G.  I  think  five  years.  I  am  not  positive,  perhaps  a 
little  longer  than  that.  I  formed  his  acquaintance  at  Ashe- 
ville,  possibly  six  or  seven  years  -ago,  in  1891. 

Mr.  O.  Do  you  know  his  general  reputation  in  South  Caro- 
lina? 

Mr.  G.  I  tliink  so. 

Dr.  Kilgo:  I  wish  you  -would  answer  thiat  question  posi- 
tively, Mr.  Gattis. 

Mr.  G.  Well,  I  know  it. 

Mr.  O.  What  is  it  ? 

Mr.  G.  Witii  regard  to  what,  sir? 

Mr.  O.  I  w*ant  to  know  his  general  character. 

^Ir.  G.  For  wha't,  truth  ? 

Mr.  O.  For  everything  ? 

Mr.  G.  For  some  things  it  is  good,  for  others  it  is  bad. 

Mr.  O.  He  has  been  charged  with  being  a  wire-puller  of 
the  ward  type,  is  tha't  true  ? 

Mr.  G.  I  have  never  heard  that  word  "ward."  Dr.  Kilgo 
does  have  the  reputation  in  South  Carolina  of  being  a  wire- 
puller. 

Dr.  Kilgo:  You  explained,  Mr.  G^attds,  that  yon  came 
here  un<ler  pressure,  pressure  from  what  ?     Who  pressed  you  ? 

;\rr.  G.  The  prosecaition. 

Dr.  K.  Mr.  Oglesby  ? 

Mr.  G.  No,  sir;  Judge  Clark. 

Dr.  K.  You  state  that  you  were  advised  that  your  name 
Avould  be  used ;  who  advised  you  as  to  that  ? 
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Mr.  G.  Two  or  three  parties. 

Dr.  K.  Well,  I  want  to  knoiw  them. 

Mr.  G.  Judge  Clark. 

Dr.  K.  Who  are  the  others  ? 

Mr.  G.  I  don't  feel  that  I  should  give  them. 

Dr.  K.  Why,  Mr.  Gattis  ? 

Mr.  G.  I  don't  think  it  proper  or  necessiary. 

Dr.  K.  Are  they  meanbers  of  this  Board  ? 

^[r.  G.  No,  sir. 

Dr.  K.  Do  they  live  in  Durham  ? 

Mr.  G.  Yes,  sir. 

Dr.  K.  Have  they  anytthing  to  do  with  this  court. 

Mr.  G.  I  decline  tio  ainswer,  Dr.  Kilgo,  any  further  ques- 
tions in  regard  to  that. 

l>r.  K.  I  asked  you  a  simple  queeXaon,  for  I  wi^h  to  know 
whether  outside  parties  have  been  working  in  this  matter. 
This  is  an  important  question  and  I  call  the  attention  of  the 
Wrd  to  the  fact  that  Mr.  Gattis  will  not  say  \^'hether  they 
have  any  connection  with  this  court  or  not.  You  still  de- 
cline ? 

Mr.  G.  Yes,  sir. 

Dr.  K.  You  say  you  never  lived  in  South  Carolina  ? 

Mr.  G.  No,  sir. 

Dr.  K.  Have  you  any  business  in  South  Carolina  ? 

Mr.  G.  I  have. 

Dr.  K.  What  is  it? 

Mr.  G.  I  am  appointed  by  the  South  Carolina  Conference 
as  Colporteur.     Have  been  for  three  years. 

Dr.  K.  Did  Dr.  Kilgo  go  with  you  when  you  were  ap- 
pointed, and  say  something  good  to  try  to  get  you  appointed  ? 

Mr.  G.  He  went  with  me  before  I  was  appointed. 

Dr.  K.  But  did  he  not  try  to  help  the  brethren  to  under- 
stand you,  and  get  you  appointed  to  that  position  ? 
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Mr.  G.  I)r.  Kilgo  was  my  friend,  ao  far  as  I  know.    He 
said  some  good  things  for  me  on  the  Oonferenoe  floor. 

Dr.  K.  And  von  have  known  him  from  '91  ? 

Mr.  G.  Well,  sir,  I  was  introduced  to  iiim  in  '91,  and  have 
TLOt  known  him  except  when  he  came  to  North  Oarolina* 

Dr.  K.  \^^^on  he  came  to  Xorth  Carolina  did  he  try  to  help 
jou  in  your  work  ? 

Mr.  G.  I  tihink  so  for  a  time. 

Dr.  K.  Did  he  n<yt  tell  you  of  books,  and  make  speeches  on 
the  Conference  floors  for  you  ? 

Mr.  G.  Yes,  sir. 

Dr.  K.  Have  you  not  talked  a  great  deal  about  Dr.  Kilgo 
in  the  last  year  or  two  ? 

Mr.  G.  Not  w*hen  I  could  well  help  it. 

Dr.  K.  Did  yoai  not  say  awhile  ago  thiat  you  understood 
that  'the  Dukes  were  out  with  Dr.  Kilgo  ? 

Mr.  G.  I  did  not. 

Dr.  K.  Did  not  say  you  had  ever  heard  it  ? 

Mr.  G.  Yes,  sir,  I  think  I  said  I  heard  it 

Dr.  K.  Did  you  say  anything  to  Dr.  Kilgo  about  it? 

Mi.  G.  No,  sir. 

Dr.  K.  Have  you  not  talked  about  him  otherwise? 

Mr.  G.  I  do  not  remember,  sir. 

Dr.  K.  Have  you  never  talked  willi  Judge  Clark  about 
L  iji  ? 

Mr.  G.  I  had  one  conversation  with  him  about  several  mat^ 
ters,  and  Dr.  Kilgo  was  mentioned. 

Dr.  K.  Did  you  not  tell  Judge  Clark  about  his  bad  repnta- 
tion  in  South  Carolina  ? 

Mr.  G.  I  think  it  very  likely  that  something  w«fl  said  of 
tiat  kind. 

Dr.  K.  Now,  Mr.  Gattis,  don't  you  know  that  you  told 
Judge  Clark  that? 
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Mr.  G.  I  told  hdm  tbat  I  had  no  recoUectiaa  of  a  single 
senitence  that  I  expresaed  in  regard  to  you. 

Dr.  K.  But  did  you  not  tell  Judge  Clark  about  his  South 
CaroKna  reputation  being  that  of  a  wire-pulling  poli)ti<nan  i 

Mr.  G.  I  am  not  able  to  answer  tihait  que^on.  Whether  I 
did  or  not^  that  certainly  is  hi^  reputatiooi. 

Dr.  K.  I  aflk  you  whether  you  did  not  tell  Judge  Qlark 
that? 

Mr.  G.  I  decline  to  answer. 

Dr.  K.  But  you  say  Judge  Clark  told  you  you  muat  come 
here  or  he  would  use  your  name.     Why  did  he  tell  you  tihat  ? 

Mr.  G.  I  don't  know,  sir. 

Dr.  K.  You  were  not  oamdng  without  his  putting  that  pres- 
aure  upon  you  ? 

Mr.  G.  iNTo,  sir. 

Dr.  K.  Though  you  had  talked  to  him  aboujt  Dr.  Kilgo  1 

Mr.  G.  Yes,  sir,  I  had  a  comveusation  with  him. 

Dr.  K.  Has  not  Dr.  Kdlgo  quit  going  to  your  store  ? 

Mr.  G.  I  think  he  has. 

Dr.  K.  Do  you  kniow  why  he  quit  ? 

Mr.  G.  Yes,  sir,  I  think  I  da 

Dr.  K.  Have  you  talked  with  other  people  besides  Judjre 
Clark  ? 

3rr.  G.  Yes,  sir ;  you  have  been  a  general  subject  of  oon- 
vcrsaition  both  in  North  and  South  Carolina.  I  have  verv 
fr-^jnently  avoided  conversationB  about  ycm.  You  are  not 
quite  of  so  much  importanoe  as  that  I  want  to  talk  abouit  you 
all  ihe  time  ? 

Dr.  K.  HaA'e  you  not  the  reputation  of  talking  too  mi^rh 
about  vour  brethipen? 

Mr.  G.  I  don't  know,  sir. 

Dr.  K.  Isn't  it  your  habit  to  talk  about  your  brethren  ? 

Mr.  G.  I  am  not  here  to  be  questioned  about  these  things ; 
at  least  to  answer  them. 
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Dr.  K.  Haven't  you  frequently  brought  very  kind  mcB- 
sage^s  to  Dr.  Tvilgo  from  South  Carolina  ? 

l^ir.  G.  Occasionally,  yes,  sir. 

Dr.  K.  Told  hdm  of  his  frieuds  ? 

Mr.  G.  Yes,  sdr. 

Dr.  K.  Did  yoii  ever  tell  him  tlmt  was  his  reputation  ? 

Mr.  G.  Xo,  sir. 

Dr.  K.  To  the  Presiding  Elder  ? 

Mr.  G.  Xo,  sir. 

Dr.^K.  To  his  pastor  ? 

Mr.  G.  I  don't  remember. 

Dr.  K.  So  you  have  no  reoollection  now  of  telling  it  to  any- 
body but  Judge  Clark  ? 

Mr.  G.  I  decline  to  answer. 

Dr.  K.  Do  you  suppose  that  Judge  Clark  would  have  ever 
made  the  statement  that  you  made,  unless  you  had  had  the 
conversation  with  him  that  you  had  ? 

ilr.  G.  I  decline  to  answer. 

Dr.  K.  Did  Judge  Clark  go  to  see  you  the  other  day  ? 

Mr.  G.  I  decline  to  answer  that. 

Dr.  K.  Why  do  you  decline  ? 

Mr.  G.  Becttiuso  I  don't  think  you  have  any  right  to  aA 
those  questions. 

Dr.  K.  Wasn't  your  son  in  Trinity  aiwhile  ago  ? 

Mr.  G.  Yes,  sir. 

Dr.  K.  Did  the  college  charge  him  any  tiuitiont 

Mr.  G.  Xo,  sir. 

Judge  Clark :  How  long  did  you  travel  in  Sooiith  Carolina 
as  Oolpoi^teur  ? 

Mr.  G.  This  is  the  third  year. 

Judge  Claark:  Did  your  business  take  you  into  «11  P*^ 
of  the  State  ? 

Mr.  G.  In  nearly  all  of  the  large  towttis. 

Judge  Clark :  You  know  persoiiially  nearly  all  our  minis- 
ters down  there? 
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Mr.  G.  Xearly  all  of  thean. 

Jiidgo  Clark :  Do  yoii  know  the  leading  laymen  ? 

Mr.  G.  A  good  many  of  them. 

Judge  Clark:  I  want  to  ask  Mr.  Gattis  one  question.  Do 
you  know  the  reputation  of  Mr.  T.  C.  Ligon,  of  the  Soutli 
Carolina  Conference? 

Mr.  G.  Yea,  sir. 

Judge  Clark:  Well,  whait  is  it? 

Mr.  G.  Very  good  indeed,  so  far  as  I  know. 

Dr.  Peacock's  Evidence. 

Dr.  Peacock  was  placed  on  the  stand. 

Dr.  Kilgo :  What  is  your  name  ? 

Ans.  Dred  Peacock. 

Dr.  K.  Whore  do  you  reside  ? 

Ans.  GreensboK),  N.  C. 

Dr.  K.  What  is  your  occupation  ? 

Ans.  President  of  GreenslxiTo  Femiale  College. 

Dr.  K.  Did  you  ever  have  any  talk  with  any  one  about  the 
LaiuTfris  Oonferenoe  of  Soutti  Carolina,  from  which  Dr. 
Kilgo  WHS  transferred  to  tiie  North  Carolina  Conference  ? 

Ans.  Yes,  sir.  I  don't  remenibor  as  to  Laurens  Confer- 
ence. T  do  not  know  where  it  was  held.  I  have  never  been 
in  South  Carolina. 

Dr.  K.  Who  AMas  that  ni'atn  ? 

Ans.  Mr.  T.  J.  Gattis. 

Dr.  K.  What  did  he  say  to  you  about  that  ? 

Ans.  I  don't  know  that  I  could  quote  his  \vords,  but  some 
time  in  the  winter  after  the  South  Carolina  Conference  he 
und  I  were  talking;  I  think  I  was  in  his  store.  He  said  that 
he  had  been  to  the  South  Carolina  Confereoice  and  tJiiait  it  was 
worth  going  there  to  see  the  reception  tlmt  was  given  to  you 
in  your  old  Static,  and  that  it  amounfted  to  an  ovation,  and 
that  you  would  need  a  pretty  steady  head  if  it  did  not  turn  ' 
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ymi.  He  was  'almost  extrav^agant  in  his  desciiption  of  the 
reception  given  you.  It  seems  to  me  that  he  said  somedung 
about  a  water  service  given  to  you. 

Dr.  K.  Have  you  ever  heard  him  say  anything  that  •would 
indicate  that  he  »had  a  different  opinion  since  that  time  ? 

Ans.  Yes,  sir. 

Dr.  K,  Oan  you  teill  us  anything  about  that  ? 

Ans.  Yes,  sir.  About  a  year  ago  we  were  on.  a  train  to- 
getiher  and  he  brought  it  up  himself  and  knowing  his  feelings 
on  the  matter  I  have  avoided  mentioning  your  ntome  whera 
Jie  was,  because  we  have  always  been  friends  and  I  never  like 
to  disagree  with  a  man  when  I  can  help  it  if  it  will  do  no 
^od,  unless  I  think  I  oan  change  him  to  my  side,  and  as  I 
had  no  hope  of  that  I  avoided  your  name.  But  he  brought  it 
up  himself,  and  one  thing  he  stotod  w*as  that  it  seemed  very 
strange  to  the  people  of  South  Carolina  that  the  people  of 
^N'orth  Carolina  were  such  fools  o^'er  Kilgo.  They  could  not 
undersitand  il  That  was  the  statement,  and  it  impressed  me 
at  the  time  as  being  a  little  different  from  the  other  one. 

But  there  is  another  reason  why  the  published  speech  "was 
not  intrinsic  evid'enoe  of  malice.  We  have  seen  and  have 
said  that  lilie  speech  itself,  when  it  was  delivered  and  before 
its  publication,  was  entirely  and  absolutely  privileged.  It 
could  not,  therefore,  have  been  used  as  evidence  of  malice  in 
itself  after  its  publication.  It  was  not  only  not  malicioas 
when  spoken,  but  it  was  privileged.  The  defendant's  motive 
could  not  be  inquired  into.  iShelfer  r.  Gooding,  supra.  Id 
the  method  and  mianner  of  its  public!a/tion  and  distribution 
and  the  facts  connected  therewith,  malice  in  fact  might  be 
proved,  but  not  by  the  conrnminication  itself. 

The  defendants'  exceptions  to  the  introduction  and  admis- 
sion in  evidence  of  the  first  and  second  allegatioDS  of  the 
complaint  and  the  defendants'  answer,  to  show  their  failure 
to  answer  the  same,  we  think  is  well  taken.     Those  allega- 
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(ions  eoncem  tbe  plaintiff's  good  character  and  iinnooence  of 
tbe  charges  imputed  to  him  by  the  defendant  Eilgo.  IHie 
good  chttraeter  and  innocence  of  the  plaintiff  were  immafterial 
ftTermentd  and  need  ndt  to  have  been  prtwed.  Eaton's  Foawis, 
page  154.  They  may  be  rejected  as  supplusage.  Folkard's 
Starkie,  supra,  sec.  525.  They  are  not  traversable.  "It  is 
n£iial  in  all  oaaes  to  commence  the  declaration  with  a  state- 
Mifwt  of  the  plaintiff's  good  character  and  his  innocence  of 
the  crime  impnted  to  him  by  the  defendant,  buit  as  these 
.'ndiioemente  are  not  traveTBable  they  may  be  omitted,  and 
the  declaration  may  comanence  with  a  statement  of  defend- 
ant's malicious  intention  to  injure  the  plaintiff."  2  Sanders 
on  PI.  and  Ev.,  794.  The  neaial  introduotory  averment  of 
the  plaintiff's  good  name  and  repaitation,  etc.,  is  altogether 
superfluous,  his  good  chlaracter  being  presumed.  2  Greenleaf 
Ev.,  406.  The  injury  to  tihe  defendants  in  the  receiving  of 
this  evidence  by  the  (^iPt  became  more  serious,  when  his 
Honor's  charge,  in  connection  vnth  it,  is  tiaken  into  considera- 
tion. He  said,  "Plaintiff  contends  that  the  defendants  prac- 
tically admiitted  that  this  charge  against  the  plaintiff  was 
untrue ;  that  the  first  and  second  allegations  of  the  complaint, 
in  w'hich  they  allege  tliat  the  plaintiff  was  in  good  standing 
and  enjoying  the  confidence  of  his  fellow-men,  and  that  in 
their  angnvcr,  upon  whidh  they  joined  issue,  they  did  not  deny 
that  this  is  true;  that  the  first  and  second  allegations  are  not 
denied ;  that  it  amiounts  to  a  practical  admiseion  thJat  this  m'an 
^^'as  not  the  kind  of  man  tihat  that  speech  of  Dr.  Kilgo's  said 
he  was."  His  Honor  instructed  the  jury  to  consider  that 
testimony  wittli  the  other  in  the  case  as  bearing  upon  the 
second  issue — the  falsity  of  the  charge.  The  character  and 
innocence  of  'the  pl\aintiff  were  not  the  matters  at  issue.  They 
Avem  not  even  material  averments,  as  we  have  seen,  and  sec. 
268  of  The  Code  has  no  application.  Whether  or  not  the 
alleged  defamatory  matter  was  false  and  malicious,  was  the 
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material  issue,  in  the  case,  and  the  defendants'  failure  to 
an?»wer  the  firsrt:  and  second  allegations  of  the  complaint  wa^ 
in  no  sense  an  admission  thiat  the  publication  w«is  false. 

The  plaintiff  was  allowed,  under  objection  of  defendants,  to 
give  e\adence  on  the  subject  of  damages  which  he  hSad  su9 
tained  in  his  clerical  calling.  We  think  the  evidence  was  in- 
competent. The  plaintiff,  it  is  true,  was  regularly  ordained 
and  set  aipart  as  a  miiLister  of  the  Methodist  Episcopal  Ohurch, 
South,  but  he  had  had  no  chiarge  for  tnvelve  years  preceding 
the  cmnnLencement  of  this  action.  He  had  for  that  time  been 
engaged  in  either  work  than  the  C/liristion  ministry. 

Before  damages  can  be  recovered  by  one,  by  reason  of 
words  spoken  or  publisihed  of  him  in  his  profession  or  oflSce, 
he  muM  have  l)ecn  aoiaially  engaged  in  the  \vork  of  hie  pro- 
fession on.'  in  «the  iX)sses8ion  of  the  office  ajt  the  time  the  words 
were  writlten  or  spoken.  McKee  v.  Wilson,  87  X.  C,  302; 
Edwards  v.  Howell  32  X.  C,  211;  Abbott's  Trial  Ev.,  831; 
Townseiid  on  Slander  and  Libel,  sec.  189 ;  Newell  on  Slander 
and  Libel,  page  175 ;  Folkard's  Starkie,  supra,  sec.  99,  where 
it  is  said :  ^^The  action  extends  to  words  spoken  of  men  in 
their  professions  as  barristers,  abtomeys,  physicians,  sur- 
geons and  clei^ymen.  But  words  sipoken  of  a  clergymian  as 
such,  ^^'V:)uld  not  Ix^  actionable  unless  he  hiad  some  benefice  or 
preferinent  of  which  he  miglit  be  deprived  if  the  words  were 
true.  The  reason  usually  given  for  supporting  the  action  in 
such  a  case  is  that  the  imputation  would  be  cause  of  depriva- 
tion.^' 

For  the  reasons  given  tlierc^  must  be  a  new  trial. 
■    Xcnv  trial. 

Clark,  J.,  did  not  sit  on  the  hcaa'ing  of  this  appeal. 
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(Filed  May  30,  1901.) 


1  HUSBAND  AND  WIVE— Separate  Property  of  Wife—Choses  in 
Action — Promissory  Note — Assignment'— Endorsement. 

The  indorsement  and  transfer  of  her  note  by  a  married  woman 
without  the  consent  of  her  husband  does  not  inyest  the  title 
in  the  indorsee. 

2.  NEGOTIABLE   INSTRUMENTS— JETw^&and  and  Wife— Presump- 
tions— Possession. 

The  possession  of  a  note  by  an  indorsee  'of  a  married  woman  is 
presumed  to  be  lawful,  the  note  having  been  in  possession 
of  husband  after  the  indorsement. 

Action  by  T.  E.  Vann,  administra'tor  of  Darius  Edwards, 
against  T).  K.  Edwards,  heard  bv  Judge  T.  A.  McNeill  and  a 
jury,  at  Fall  Term,  1900,  of  the  Sui^ri"or  Court  of  Hertford 
County.  From  a  judgment  for  the  plaintiff,  tthe  defendant 
appealed. 

Winborne  &  Lawrence,  for  the  plaintiff. 

L.  L.  Smith,  and  S.  J.  Calvert,  for  tilie  defendant. 

Montgomery,  J.  The  noi^e,  for  the  reeovery  of  wliich  this 
acbioai  was  biT>ught,  was  originally  tlie  sole  and  separate 
pioperty  of  the  ^vife  of  the  plaintiff's  intes/tate,  who  was  the 
mother  of  the  defendant,  and  who  died  lief  ore  her  husband, 
the  father  of  the  defend'ant.  The  note  was  execuJted  bv  the 
defendant  to  his  mother  and  bv  her  was  endorsed  and  trans- 
f erred  to  the  defendant  without  her  husband's  knowledge  or 
consent.  Tf  that  was  the  defemlanit's  onlv  claim  to  the  note 
it  would  avail  him  noit'hing  {Walton  v.  Bristol,  12;")  X.  C, 
4.^9),  and  it  would  have  passed  to  the  husl>and  as  his  prop- 
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ertj  upon  the  death  of  his  wife,  subject  to  the  pajmeoit  of 
h€r  debts.  But  tihere  was  evidenoe  tendisig  to  ahow  that  die 
cote  had  been  in  the  possessioiii  of  the  plaintiff's  intestate 
after  the  death  of  his  wife ;  that  it  was  afterwards  seen  in  the 
hands  of  the  defendant,  -and  w<as  in  his  hands  at  the  time  of 
the  plaintiffs  intestate's  death.  It  is  to  be  observed  in  pass- 
ing, however,  that  there  was  no  attempt  nmde  by  the  defend- 
ant to  show  how  he  got  possession  from  his  father.  Anyway, 
the  defendant  asked  the  Court  to  instruot  the  jury  thwt,  "If 
the  jury  find  that  the  note  in  oontnoversy  wto  in  possession 
of  Darins  Ed^vards  a;t  any  time  after  the  death  of  Sarali  F. 
Edwards,  and  prior  to  October,  1896,  and  that  afterwards  it 
was  in  possef^s-ion  of  the  defendant,  fronn  October,  1896,  until 
the  ooinmencement  of  this  action,  the  liaw  presumes  thait  such 
possession  was  lawful  and  that  he  is  the  oiwner  thereof,  and 
the  burden  is  upon  the  plaintiff  to  satisfy  the  jury  upon  pre- 
ponderance of  the  testimony,  that  such  possession  is  not  law- 
ful, and  unless  the  plaintiff  so  satisfies  the  jury,  ycm  must 
answer  the  first-  issue  ^Xo.'  '' 

The  prayer  vms  refused  and  tlierein  there  w»s  error.  Jack- 
son V,  Love,  S2  X.  C,  405 ;  Causey  v.  Snow,  120  X.  C,  279. 

New  trial. 

Douglas,  J.,  concurs  in  result. 

Clakk,  iT.,  conourrino;  in  rc^^iilt,  I  dissent  from  that  part 
of  the  opinion  whi(»fli  says  tliatt  *4f"  the  defeaice  had  rested 
upooi  the  acssiiifiiment  of  the  note  by  the  wife,  who  o^med  it, 
being  pr-ococ^ds  of  m\e  of  her  land,  it  would  not  have  availed, 
citing  Waif  on  i\  Bristol,  125  X.  C,  419.  An  ajypeal  here 
is  to  re\'ie^v  rulings  of  the  Judge  below  upon  exceptions  duly 
taken.  Tliere  was  no  ruling  below  upon  this  point,  no  ex- 
ception thereon,  and  the  ruling  which  does  come  before  us  is 
upon  an  entirely  different  state  of  facts.  The  obiter  in  Wal- 
ton v,  Bristol  can  only  become  authority'  if  appTt>ved  upon  a 
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itste  of  facts  and  \xpcm  an  exoeptian  "wihioh  callfl  it  in  question, 
and  not  by  an  obiter  upon  an  "if." 

Walton  V.  Bristol  i»  not  anthority  for  the  propoeitioai  that  a 
married  woman  can  not  endorse  and  aasign  a  bond  belonging 
to  her.  In  that  case  the  assignment  was  called  in  question 
on  the  ground  that  it  ''lacked  the  assent  of  the  wife;"  here, 
the  hypoOheticfiil  ca^  presented,  for  it  ie  not  before  us  on  ex- 
ception, is  that  t^  aa^ignment  by  the  wife  of  a  bond,  her  own 
property,  IcLcks  the  assent  of  the  husband.  What  was  said  in 
the  Walton  case  in  reference  to  assignment  of  bonds  by  a 
wife  without  assent  of  her  husband  was  not  pertinent  to  tho 
facts  and  was  enlfcirely  obiter.  This,  therefore,  is  obiter  upon 
an  obiter.  If,  however,  the  proposition  that  the  asf^ent  of  the 
hiighand  is  necessary  to  the  aseignment  by  the  wife  of  her 
ohoses  in  action  is  to  be  decided  without  facts  or  rulings  or 
exceptions  raising  the  point,  it  is  my  dmty  tJo  give  my  reJasons 
for  dissenting,  for  no  question  of  greater  impoi^tanoe  or  of 
mure  far-reaching  conBeqaiences  is  likely  to  come  before  us. 
Married  women  daily  assign  and  transfer  notes,  checks 
and  other  personal  property,  or  hypothecate  them  as  security 
for  loans,  and  the  assignees  take  theni  relying  upon  the  pro- 
visions of  the  Oonstitu^fion.  If  the  title  to  personal  property 
Joes  not  pass  wdtliout  the  husband's  written  consent,  and  he 
or  his  administrator  can  reciover  it  back,  it  will  aause  great 
litigation  and  widespread  alarm  in  business  cireles.  There 
ii*  no  rule  which  dan  hold  tihat  a  married  woman's  assiignment 
of  a  bond  or  promissory  note  is  a  "conveyance^'  and  therefore 
invalid  without  the  \Nn*itten  assent  of  her  husband,  which 
wcnild  not  apply  equally  tio  her  endorsement  of  a  check,  pay- 
able to  her,  or  her  assignment  of  the  whole  or  part  of  a  fund 
b\  her  check  payable  to  another,  or  her  siale,  tr^ansf er  or  other 
disposition  of  any  other  personal  property. 

In  a  barbarous  age,  woman  was  a  slave,  a  chat;tiel,  and 
lence  her  property,  and  especially  her  chattel?,  passed  to  her 
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master  upon  m-arriage,  and  witOi  it  the  right  to  ohastiwe  her. 
Fizt.  Nat.  Brev.,  80;  Litt.,  gete.  669,  670,  which  idea  still  anir- 
vived  to  a  late  day ;  1  Blk.,  444 ;  Joyner  v,  Joyner,  59  N.  C, 
at  page  326 ;  State  v.  Black,  60  N.  C,  262,  and  though  in 
Stale  V,  Oliver,  70  N.  C,  60,  Settle,  J.,  says  at  last  ''the 
C04  rts  have  advanced  from  that  barbariam;"  it  has  been  held 
as  lately  as  State  v.  Edens,  95  N.  C,  693,  that  a  man  can  com- 
mit the  foulest  libel  upon  his  mfe  with  inupunity  because  she 
is  his  wife.  Just  in  propoiition  as  civilization  has  progreseed, 
we  have  gotten  away  from  a  legal  classification,  whidi  placed 
in  tlhe  same  category  ''infants,  idiots,  luniatics,  convicits  and 
married  women."  The  Constitution  of  1868  took  married 
\N'omen  out  of  thiat  class,  exoept  as  to  the  Statute  of  Limita- 
tions, and  recent  legislation  h'as  removed  even  the  stigma  of 
that  "survival"  of  tJie  idelas  of  an  age  which  deemied  a  miarried 
woman  ^'non  sui  juris/' 

The  ConKstitutiion  of  1868,  Art.  10,  sec  6,  placed  Norrh 
Carolina  nearly  abreiast  of  tlie  legis'lation  in  England  and  our 
sister  States  by  preluding,  "The  real  and  personal  property 
of  any  female  in  this  State,"  after  marriage,  "shall  be  and 
le.main  the  sole  and  separate  eetiate  and  property  of  siidi 
female,  and  may  be  devised  and  bequeathed,  and,  with 
the  'v\Titten  assent  of  her  husband,  conveyed  by  her  as  if 
she  were  unmarried."  The  meaning  of  tiheee  words,  never 
doubtful,  were  placed  beyond  controversy  by  'the  histon'  of 
the  movement  for  the  emancipation  of  married  women  as  to 
their  property  rights,  and  the  uniform  decisions  in  England 
and  our  sister  States  upon  similar  legislation  or  constitnitional 
DTovisions. 

The  clearly  expressed  meaning  is  that  'a  married  woman, 
as  to  the  control  of  her  propeily,  sliall  '' remain'  as  if  a  feme 
sole,  with  lil^erty  to  devise  or  bequealth  it,  sell  or  dispose  of  it, 
except  that  as  to  property  which  can  only  pass  by  "convey- 
ance" 2.  e.,  by  deed  or  mortgage,  the  w^ritten  assent  of  her  hiis- 
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band  is  necessar}'.  T'he  geneiral  rule  is  that  as  to  h^er  "prop- 
erty, real  and  personall/'  her  control  is  not  changed  by  mar- 
liage.  The  sole  resltriction  is  tih*at  as  fto  "conveyanoee"  the 
husband's  written  assent  is  needed.  To  construe  "convey- 
ances" to  mean  ooi^inary  dispositions  of  personal  property, 
which  are  rarely  made  by  "conveyances,"  is  to  put  a  forced 
meaning  upon  that  word  and  to  veto  the  free  control  given  a 
married  woman  in  the  first  clause  by  making  the  restriction 
^^s  broad  as  the  liberty.  It  is  to  say,  in  effect,  fhat  a  married 
womtin  is  to  have  as  full  control  of  all  her  property,  r«al  and 
personal,  as  if  she  i'em>ained  single,  except  th'at  she  is  to  have 
control  of  none  of  it,  real  or  personal,  without  the  wriitten 
assent  of  her  hnsiband. 

Carrying  out  this  idea,  the  courts  invented  the  doctrine  of 
"cbargee  in  eqnity"  without  a  line  in  any  statute  to  support  it, 
and  thereby  reetric?ted  a  woman's  rights  over  her  property  into 
narrower  limits  than  she  possessed  before  the  adoption  of  the 
guarantee  of  emancipation  given  her  by  the  Oonetituition, 
though  this  ohajiging  in  equity  doctrine  'has  since  been  virtu- 
ally overruled.  Brinkley  v.  Ballance,  126  N.  C,  396.  If  a  wo- 
man could,  as  provided  by  the  Constitution,  control  her  prop- 
erty, as  if  single,  save  as  to  alien'ation  by  deed,  it  follows  that 
of  course  she  can  make  contracts,  as  if  single,  whose  enforce- 
ment might  affect  it  In  New  York,  with  the  identical  clause 
as  to  woman's  control  over  property  (for  our  Convention 
copied  it),  and  in  all  other  States  with  similar  provisions,  a 
married  woman's  right  to  contrlaet  is  untrammeled.  Bank  v. 
Eoxvell,  118  N.  C,  at  page  2Y3.  But  some  of  our  decisions 
in  later  years  have  negatived  the  constitutional  provision 
by  holding  that  if  a  maaried  woman  cam  oontraot  without 
written  consent  of  her  husband,  thereby  ,phe  will  subject 
her  property  to  the  payment  of  her  liability  and  therefore 
the  ooiirts  will  no»t  allow  her  to  sell,  transfer  or  assign  her 
ptisoiml  property  without  written  consent  of  her  husband,  be- 
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cause  her  power  to  eontraot  in  some  reepedts  is  restrained  by 
The  Code,  sec.  1826.  If  the  reaitrietion  upon  "ocmtracting'' 
by  thait  statute  restrains  the  free  ocxntrol  given  by  the  Ocmsti- 
tutiotti,  then  the  statute  and  not  the  ooms^itutionjail  provision 
is  null.  But  it  seeins  to  have  been  forgotlben  that  the  Statute 
of  Frauds  for  two  centuries  aind  a  half  had  mJade  voidable 
oral  contracts  and  agreements  for  &ale  of  any  intereet  in  lands 
'without  any  oourt  ever  conceiving  that  it  wias  possible  to  hold 
that  all  verbal  oon«tpacts  were  voidable,  because  realty  oould 
be  sold  to  enforce  the  liability  thereby  created,  aaid  a  party 
could  thus  "do  indirectly  -what  he  ^v^s  forbidden  to  do  di- 
retitly." 

Having  left  tlie  broad  pisdn  highway  of  the  Constitutian 
every  step  since  has  taken  us  further  and  further  into  the 
wilderness.  The  construction  that  a  married  woman's  per- 
sonal earnings  are  still  the  property  of  her  husbeind  beloflags 
to  the  age  when  she  was  her  husband's  chattel.  It  has  no 
other  support.  There  is  no  statute  to  that  effect.  It  is  true 
it  was  reannounced  some  fifteen  yeans  ago  by  one  of  our 
ablest  and  mo^t  accomplished  Judges,  who  doubtless  leimem- 
bered  that  he  luad  read  it  at  law  school  in  bocks  hundreds  of 
jears  old,  but  who  forgot  that  he  had  read  the  decree  of 
equality  of  -wom'an's  property  rights  in  the  Constitudon  of 
1868.  And  so  on  from  step  to  grt3ep  we  have  gone  into  the 
wilderness  away  from  the  plain  guarantee  of  the  Constitution 
— that  a  married  woman's  rights  over  her  property  shall  re- 
main as  if  she  were  single,  save  thlat  in  deeds  and  mortgages 
the  husband  maist  give  his  written  assent  just  as  he  has  like 
control  over  his  own  propertv,  except  tihtut  ahe  must  assent  to 
the  conveyance  of  his  realty.  Instead  of  holding  to  tiuB 
plain,  unmistakable  provision,  we  have  a  multiplicity  of 
judicial  interpretaltions,  reservations,  iwbrictioms  and  oomdi- 
tioms,  till  no  one  can  say  absolutely  what  are  the  rights  of  a 
miarried  woman  over  her  own  property,  except  that  they  do 
not  rem'ain  as  if  she  were  still  single. 
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An  able  aaid  painBtaking  kuwver,  Professor  Samuel  F. 
Mordeeai,  has  tried  t»  elicit  sromebhing  like  orderly  mefthod 
as  to  a  'woman's  rights  over  her  piioperty  and  her  power  to 
affeot  it  by  her  contracts,  for  the  ingMruotioa  of  his  law  class 
at  Wake  Forest  College,  and  has  thxis  soimmed  up  the  con- 
fusing and  somewhat  conflicting  results: 

ANALYSIS  OF  CONTRACTS  OP  MARRIED  WOMEN,  WHO  ARE 

NOT  FREETRADERS,  Etc. 

SUCH  CONTRACTS  ARE: 
fL  EXECUTED— 

1.  Which  reoulre  hugband's  written  consent,  whether  real  or  personal  estate 
conveyed  (i). 

2.  Which  also  require  private  examination  of  wife  and  other  statutory  forms, 
etc.  If  really  conveyed  or  mortgaged  (2). 

.2,    EXECUTORY—WHICH,  AS  AFFECTING— 

1.    Rkal  Estate  of  the  wife,  must— 

1.  Be  written  (8)— under  seal— with  private  examination  of  wife ;  (4) 

2.  Have  written  consent  of  husband ;  (5) 
8.  Be  charged  expressly^  on  specific  real  estate ;  (6}  but  the 

4.  Consideration  need  not  be  beneficial ;  (7)  and  the 

5.  Homestead  will  not  be  defeated  (8)  unless  In  case  of  a 
(k  Mechanics  and  Laborer's  Lien  duly  filed  and  prosecuted ;  (9)  or 
t.  By  contract  which  Is  In  efl^ct  a  conveyance  (10). 

.2.  Pkrsoxal  Propebty  of  the  wife— 

<1)  125  N.  C,  hot  p.  428:  120  N.  C,  51;  126  N.  C,  48:  122  N.  C,  page  178;  126  N.  C, 

middle  page  874;  125  N.  C,  middle  page  425 ;  126  N.  C,  page  51. 
(2)  The  Code,  1 1884:  Laws  1809,  chapter  285. 
(8)  112  N.  C,  822;  122  N.  C,  571. 

<4)  122  N.  C,  5T2;  106  N.  C,  280-850;  108  N.  C.  middle  page  887:  117  N.  C,  at  page  08; 
119  N.  C.,  top  page  827;  110  N.  C,  at  middle  page  4S2;  181  N.  C,  bottom  page 
387. 
122  N.  C,  Wl. 
122  N.  C,  671. 
122  N.  a,  671. 

122N.  C.,571;  112N.C.,54. 

ConstltuUon,  Article  X,  {  4;  05  N.  C,  85;  106  N.  C,  bottom  page  300;  117  N.  C, 
middle  page  96. 
(10)  118  N.  C,  m. 
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1.  NEED  NOT  HAVE  THE  HUSBAND'S  (WRITTEN)  CONSENT  IF  AX05G- 

Tbose  excepted  by  The  Code,  Section  1J26,  to-wit:  (11) 

1.  For  her  necessary  personal  expenses. 

2.  For  the  support  of  the  family. 
8.  To  pay  her  antenuptial  debts. 

(The  husband  is  primaillv  liable  for  her  support  and  that 
of  the  family  (11a),  and  what  comee  within  these  excep- 
tions depends  upon  the  circumstances  and  surroQna- 
ings  of  each  case  (lib).  They  are  confined  to  goods 
bought  for  direct  beneUt  of  herself  and  fiimlly,  sucb  as 
food,  clothes  and  other  neoesfiaries  (12),  and|do  not  em* 
brace  supplies  for  a  boarding-house,  notel,  etc.,  by  which 
the  family  is  supported  (IS),  or  goods  for  a  store  which 
she  runs  (14),  or  a  cook  stove  p«r  se  (15),  agrlcultanl 
supplies  (16),  except  where  husband  of  no  account  (il\ 
money  borrowed  to  jpay  a  lawyer  (18),  land  bought  (I9i, 
building  a  bouse  (20),  hiring  an  overseer  (21)  ). 

(a).  All  such  contracts  she  may  charge  expressly  upon  her 
separate  personal  estate  by  herself  or  oy  her  agent  (23). 

(b).  But  whether  they  must  be  expressly  charged  is  not  clear. 
It  seems  not  (23). 

(c).  Her  separate  personalty — but  not  her  realty— may  be  sob- 
Jected  to  satisfy  such  contracts  (24),  but 

(d).  She  will  be  entitled  to  her  personal  property  exemption 
(25).    The  creditor  has  no  specific  lien  (26). 

(e).  A  personal  Judgment  may  be  rendered  against  her  on 
such  contracts  (27). 

2.  MUST  HAVE  THE  HUSBAND'S  WRITTEN  CONSENT  TO— 

All  contracts  not  excepted  by  Section  1826  (28).  (though  there  is  a 
dictum  that  it  is  unnecessary  if  the  consideration  is  for  the  ben- 
efit of  her  separate  estate)  (29),  of  which  contracts  the  followinf 
are  the  important  elements  to  be  considei^ed— 


(11)  The  Code,  §1826:  119  N.  C,  at  page  826,  paragraph  1,  citing  108  N.  C.  296;  Ifl 

N.  C,  at  page  m,  citing  110  Nrc..  70:  119  N.  C,  828;  121  N.  C,  59;  106  N.  (^ 
bottom  page  295  and  near  top  298;  126  N.  C,  bottom  page  278  and  top  page 
274. 

(11a)  122  N.  C,  at  page  567;  102  N.  C,  at  page  528;  106  N.  C,  bottom  page  2B6. 

(lib)  102N.  C.,525. 

(12)  98  N.  C,  421;  122  N.  C,  4. 

(13)  98  N.  C,  421;  122  N.  C,  4. 

(14)  117  N.  C.,  94;  126  N.  C^  398. 

(15    102  N.  C,  525;  106  N.  C.,  bottom  page  296. 

(16)  106  N.  C,  bottom  page  296,  approving  102  N.  C,  525. 

(17)  126  N.  C,  818,  re-afflrmlng  121  N.  C,  Sd, 
(18    116  N.  C,  708. 

(19)  116  N.  C,  144. 

(20)  121  N.  C,  887. 

(21 )  122  NCI 

22)  121  N.'  C"' at  top  page  388,  citing  110  N.  C,  70;  119  N.  C,  328;  121  X.  C,  59;  106 
N.  C,  bottom  page  295  and  near  top  page  298;  126  N.  C,  top  pageS74. 

(28)  See  note  35,  post,  and  cases  there  cited.  _  „  ^  •« 

(24)  124  N.  C,  410;  124  N.  C,  at  middle  page  614,  ciUng  119  N.  0..  328;  106  N.  C.,»l; 

106  N.  fc.,  2^;  102  N.  C.,  286;  76  N.  C,  468;  74  N.  C.,  348;  126  N.  C,  top  page  274. 

(25)  126  N.  C,  at  page  274. 

(26)  126  N.  C,  at  page  274. 

(27)  122  N.  C,  at  page  715,  modifying  the  language  used  in  116  N.  C,  144. 

28)  The  Code,  S 1826;  122  N.  C,  middle  page  8.  „  ^      .      «. 

(29)  108  N.  C,  384,  facts  In  the  case  and  middle  page  887,  but  see  94  N.  C,  at  page 

249;  106  N.  C.  bottom  page  295;  106  N.  C,  at  page  518;  125  N.  C,  at  bottom 
page  425;  122  N.  C,  at  page  3. 
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1.  The  consideration— which. 

(a).  Is  not  Imported  by  a  seal  (80);  but  will  be  investigated,  in 

all  cases,  where  material,  by  the  Court  (81). 
(b).  Need  not  be  beneflclal  to  the  wife  if  her  separate  estate  is 

expressly  charsred  (32),  which  charge  must  be  express 

(38),  but  need  not  be  specific  (84). 
(c.)  If  beneficial  to  her  personally  or  to  her  separate  estate, 

this  may  dispense  with  the  necessity  for  an  express 

charge  (85). 

f.  Theforvn  and  eatentUU  contents  of  the  contract— which 

(a)  Must  be  in  writing,  it  seems ;  (36) 

(b)  Must  have  the  written  consent  of  the  husband;  (37) 

(c)  Must  contain  an  express  charge  on  her  separate  estate  (38), 

unless,  perhaps,  when  the  consideration  is  beneficial  to 
her  personally  or  to  her  estate  (89)— or  an  intent  to  chaige 
expressly  must  appear  trovo.  the  context  of  the  instru- 
ment (4()) — ^whicQ  charge,  however,  need  not  be  specific 
(4);  but  in  122  N.  C,  at  bottom  page  574  and  top  page  575, 
and  in  126  N.  C.  at  bottom  page  89(9,  are  dicta,  which  in- 
dicate that  no  "charging"  is  essential. 

5.  The  written  content  of  her  hutband— 

(a).  Which  is  essential  to  all  contracts  not  excepted  by  Section 

1826  (42),  (except  where  consideration  t)eneficial?)  (48) 
(b).  Which  is  sufilcieutly  manifested— 

(1).  If  set  out  in  the  body  of  the  instrument— need  not 

be  by  separate  paper  (44). 
(2).  By  Joining  with  the  wife  in  executing  the  contract— 

signing  it  with  her  (45). 
(8).  By  signing  as  subscribing  witness  to  the  w^ife's  sig- 
nature (46). 
(4).  By  a  separate  paper  of  later  date  guaranteeing  the 
payment  of  her  contract  (47),  certainly  if  he  also 
write  and  sign  the  contract  as  agent  for  tiie  wife  (48). 
(c).  Which  written  consent  does  not  give  validity  to  all  her 
contracts,  but  simply  to  such  as  before  the  Act  of  1871-'2 
(The  Code,  11826)  she  might  have  made  without  his  con- 
sent (49).    Nor  does  it  enable  the  wife  to  make  a  contract 
at  all— but  simply  to  enter  into  an  agreement  in  the  na- 
ture of  an  executory  contract  (50). 


(30)  108  N.  C,  middle  page  318. 

(31)  108  N.  C,  middle  page  318. 

(32;  106  N.  C,  357;  106  N.  C.,  at  page  897;  108  N.  C,  at  top  page  318,  and  at  page  811; 

114  N.  C.,  at  page  616;  122  N.  C,  middle  page  714;  118  N.  C;,  at  page  273. 
(33)  Cases  at  notes  82  and  34. 

(84)  108  N.  C,  bottom  page  312;  118  N.  C,  middle  page  854;  114  N.  C,  at  page  616; 

119  N.  C.,  bottom  page  826. 

(85)  94  N.  C,  middle  page  249;  106  N.  C,  at  page  296;  108  N.  C,  middle  page  387;  106 

N.  C,  at  page  710;  118  N.  C,  at  page  274;  122  N.  C.  top  page  576;  126  N.  C,  botr 
tom  page  896— all  dicta  which  seem  to  Justify  this  conclusion.  But  see  117 
N.  C,  04.  and  125  N.  C,  b  3ttom  page  425,  which  lay  stress  on  the  tsuct  that  the 
husband  gave  his  written  consent  to  a  contract  of  this  character. 

(86)  112  N.  C,  m. 
(37J  The  Code,  11828. 

(88)  118  N.  C,  at  page  278;  119  N.  C,  bottom  page  826;  see  cases  also  at  notes  82  and 
33. 

(39)  See  note  85. 

(40)  119  N.  C,  bottom  page  326;  114  N.  C,  top  page  616;  117  N.  C,  middle  page  99. 

(41)  108  N.  C.  bottom  page  312;  118  N.  C,  middle  page  854;  114  N.  C,  page  616;  119 

N.  C,  bottom  page  826. 

42)  122  N.  C.,  at  middle  page  8;  112  N.  C,  622. 

43)  See  note  29. 

(44)  114  N.  C,  at  page  616;  126  N.  C,  at  page  51;  126  N.  C.  top  page  897. 

(45)  122  N.  C,  at  page  574;  94  N.  C,  at  page  249;  144  N.  C.,  at  page  616;  126  N.  C,  at 

page  551:  126  N.  C,  top  page  897. 

(46)  12«jr.  C,  47. 

(47)  U7  N.  C,  94;  128  N.  C,  bottom  page  51. 

(48)  117  N.  C,  M;  128  N.  C,  bottom  page  51;  126  N.  C,  898. 

(49)  122  N.  C,  middle  page  3. 

(50)  119  N.  C,  bottom  page  326,  citing  116  N.  C,  78,  and  118  N.  C,  271. 
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4.  TTie  LegtU  BfS^eet^ 

The  legal  effect  of  those  of  her  oontractfi.  to  which  the  wrltien 
consent  of  her  husband  is  required,  is  not  that  of  a  contrut 
at  all,  but  of  an  agreement,  which  will  be  enforced  in  eqnltT 
against  her  separate  personal  estate  (51),  not  only  that  wnlch 
she  had  when  contract  was  made,  but  that  acquired  afte^ 
wards  (62) .    No  J udgment  in  peraonam  can  be  rendered  upon 
such  contracts  or  quoH  contracts  (68).    Being  enforceable 
only  In  equity,  a  JuRtice  of  the  Peace  has  no  Junsdlction  (54). 
It  must  DC  remembered  that  a  Justice  has  Jurisdiction  of 
an  action  in  which  a  mechanic's  Hen  is  involved  CSS),  and 
that  a  J  udgment  in  pergonam  can  be  rendered  by  the  Supe- 
rior Ck)urt  on  contracts  excepted  by  $1826,  but  sach  Jaog- 
ments  can  be  satisfied  only  out  of  tne  personalty  (56). 
Unless  there  is  a  mortgage,  pledge,  deed  of  trust,  etc.,  or 
a  mechanic's  lien,  the  contract  does  not  debar  her  of 
her  personal  property  exemption  in  her  personalty 
(57).    The  contract  chai^ng  ner  separate  estate  does 
not  give  the  creditor  a  lien  (58).  nor  a  right  to  seise  ber 
property  under  claim  and  delivery  proceedings  (50). 
He  can  only  proceed  by  Judgment  and  execution  (60), 
which  last  must  set  out  particularly  the  personalty 
to  be  subjected  (61),  but  perhaps  can  oe  levied  on  that 
and  any  other  personalty  she  owns  (62).    She  may  be 
subjected  to  supplemental  proceedings,  and  her  per- 
sonalty, or  some  of  it,  subjected  thereby  to  her  debts 
(68).    A  receiver  may  be  appointed  in  a  proper  case 
(64).    The  cases  require  more  to  be  in  the  execation 
than  the  statute  requires  (65). 

It  is  impossible  for  anyone  to  say  whether  or  not  he  is 
right  in  every  particular,  notwithstanding  his  great  and  most 
careful  research,  and  his  citations  of  authority  sustain  him. 
If  we  are  now  to  add,  by  any  obiter^  upon  facts  not  raising 
the  point,  that  a  married  womaii  can  not  endorse  or  sign 
a  bond  without  her  husband's  consent,  his  table  already  needs 
further  amendment. 

Professor  Mordeoai,  however,  omitted  to  note  that  the  doc- 
trine of  "charging"  the  wife's  property  is  held  to  be  without 
warrant  in  the  Constitution  or  statutes.  Brvnhley  v.  Bal- 
lame,  126  X.  C,  at  page  396,  Fai/rcloth,  C.  J.,  ailone  dis- 
senting. 

(51)  119  N.  C.  bottom  paee  S26;  88  N.  C,  800;  122  N.  C,  at  pages  718,  bottom  714,  be- 
low middle  page  715. 

117  N.  C.  middle  page  100. 

88  N.  Cm  800;  122  N.  CT,  at  pages  718,  bottom  pa«e  71i,  below  middle  page  71& 

122  N.  C.,  at  page  718,  bottom  page  714  and  below  middle  716w 

05  N.  C,  85;  106 1^.  C,  bottom  page  800;  117  N.  C,  middle  page  98. 

122  N.  0.,  at  page  715,  modifying  116  N.  C.  144. 

lOB  N.  C,  at  page  318;  117  N.  C,  at  page  101;  126  N.  C,  at  page  273. 

117  N.  C,  at  page  100. 

126  N.  C,  at  page  278. 

126  N.  C,  at  page  278. 
^„. .  117  N.  C,  bottom  page  100. 
(62)  U7  N.  C,  middle  page  100  and  bottom  page  100. 

^68)  117  N.  C,  at  page  101.  _  ,„,       . 

<64)  114  N.  C,  at  mradle  page  617;  116  N.  C,  middle  page  54;  The  Code,  §879  (2),  and 

seelllN.  C.  625. 
<&5)  The  Code,  §448;  117  N.  C,  at  page  100. 
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The  remedy  is  to  get  out  of  this  wilderness,  which  beoomee 
more  and  more  ttogled  as  we  p«)ceed,  wiith  the  underbrush 
more  and  more  ocmf  using,  and  return  to  the  atraigbt  and  un- 
nvistakable  highway  marked  oiit  by  the  oi^ganic  law,  which  is 
beautiful  by  its  simplicity  and  clearness,  and  to  plant  our 
feet  onoe  more  upon  the  rock  of  the  Constitution, 

Tns^tead  of  the  "codelees  myriad  of  precedenit,"  cited  by 
Professor  Mo(rdec»i,  the  Oooistitution  has  bu*  one  rule  wlhieh 
no  one  stfioald  misundersitand  or  misapply,  which  is  thiat  a 
married  woman  remains  as  absolute  owner  of  her  property  as 
if  she  stayed  single,  except  only  that  in  "conveyances"  (i.  e. 
deeds),  the  husband  must  give  his  written  assent,  which  is 
exactly  the  case  as  to  the  husband's  property,  over  which  he 
rctaind  the  same  control  as  if  single,  save  that  by  statute  in 
deeds  for  his  realty  the  wife  must  joint. 


SKINNER  V.  WILMINGTON  AND  WELDON  RAILROAD  CO. 


(Filed  May  30, 1901.) 


NEGLIGENCE— i2ai/road«— Personal  Injuries^Passengera^Evidence. 

The  evidence  in  this  case  is  insufficient  to  show  negligence  on 
part  of  a  railroad  for  injuries  to  a  passenger. 


Action  by  Emily  Skinner,  admini^tpatrix,  against  the 
Wilmington  and  Weldon  Railroad  Company,  heard  by  Judge 
J.  W.  Bowman,  at  February  Term,  1900,  of  the  Superior 
Court  of  Wilson  Oounity.  From  a  judgment  dismissing 
the  action,  the  plaintiff  appealed. 

Deans  &  Canttvell,  and  J.  H.  Pou,  for  the  plainitifF. 
Aycoch  &  Daniels,  for  the  defendant. 
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Montgomery,  J .  The  plaintiff's  in-teatate  was  a  passenger 
on  one  of  the  defendant's  trains  and  upon  its  reaching  Wilson 
he  got  up  to  disembark.  The  train  was  stxypped  a  little  be- 
fore the  baggfage  car  was  placed  against  the  baggage  to  be 
taken  on.  At  this  time  the  intestate  was  seen  standing  on  the 
platform  of  a  passenger  oar  supporting  himself  by  haiving  his 
hand  in  position  on  the  door-facing.  The  train  Was  then 
moved  up  a  little  forward,  geffitly  and  withou^t  jerking  and 
stopped.  At  this  juncture  the  door  of  the  coach  shut  itself 
and  t!he  intestaite's  hand  was  caughit  in  the  jam-  and  badly  in- 
jured. The  following  is  the  wihole  of  the  evidence  offere  1  by 
the  plaintiff  in  the  case : 

David  Barnes,  for  tlie  plaintiff,  te^ified:  "I  was  pt»rter 
at  the  'hk>tel.  Met  train  No.  4-8,  June  14,  1898,  at  the  depot 
in  Wilson.  When  the  train  arrived  i't  stopped  a  little  before 
it  got  the  baggage  car  against  the  baggage.  Mr.  Skinner  was 
standing  on  the  platform  supporting  himself  by  his  hand  be- 
tween the  door-face.  Tnain  moved  forward  a  little  and  at 
the  second  stop  the  door  came  sJiut  and  his  fingers  were  oaugflit 
in  the  jam  of  the  door  and  injured.  When  I  first  saw  ^fr. 
Skinner  he  was  in  his  seat.  This  'was  before  tlie  train  stopj^yi 
the  first  time,  and  just  about  the  time  it  wtas  coming  to  a  sr(>p 
I  saw  Mr.  Skinner  get  up  and  walk  forward.  When  I  next 
saw  him  he  was  standing  on  the  platform  with  his  hand  on 
the  door  jam  aa  before  stated." 

On  cross-examination  this  witness  testified  that  "it  was  not 
always  possible  to  stop  a  tnain  exactly  against  ^he  baggesr? 
and  it  was  not  unusual  for  it  to  move  up  a  little  ways  after  it 
first  stopped  in  order  to  get  tihe  baggage.  When  the  train 
moved  up  to  the  baggage  it  moved  up  in  an  ordinary  way  and 
stopped  as  it  ordinarily  stopped,  without  jerking." 

Frank  Pierce  testified  for  the  plaintiff  as  follows :  "I  was 
working  for  tihe  Express  Company  on  the  14^  of  June,  189^, 
when  the  aiocidjent  occurred.     When  tUe  train  stopped  I 
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boarded  the  express  car  to  unload  and  load  express.  The 
train  moved  up  a  little.  I  called  to  the  hand  to  pull  truck  off. 
Train  moved  up  and  stopped.  After  it  stopped  I  saw  a  man 
getting  off  with  his  'hand  hurt.  I  did  not  know  the  man  at 
the  time,  but  afterwards  found  it  was  the  initestate  of  the 
pladntiff.  Train  did  not  move  but  a  li'ttle  ways  and  moved 
up  and  stopped  gently.'' 

We  can  not  see  the  least  negligence  in  tJie  maniageanenit  of 
the  defendant's  train,  and  there  was  no  testimony  of  any  fault 
in  the  condition  or  ooaig^truotion  of  the  cjoaoh  door.  The  occa- 
rion  was  purely  an  accident.  Nothing  short  of  stationing  a 
man  at  both  doors  in  each  ooaoh  at  every  stopping  place  to 
watch  the  doors  to  prevent  injury  to  passengers  oould  pi^event 
just  suoh  accidents,  and  such  a  requiremient  would  be  most 
unreasonable  under  present  conditions.  There  is  no  analogy 
between  this  ease  and  that  of  Nance  v.  Railroad,  94  N.  C, 
623.  There  the  train  had  been  brought  to  near  a  stutnd- 
still  at  a  station,  and  the  passenger  was  in  the  act  of  alighting 
when  the  engineer  oansed  a  motion  of  the  train,  violent  and 
sudden. 

Ilis  Honor  was  right  in  granting  the  defendant's  motion 
to  dismiss  the  action. 

Xo  error. 
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FAISON  V.  GRANDY. 
(Filed  June  1,  1901.) 

1.  INTEREST— Lea;  Loci  Contractua^Lex  Loci  SolTUionis—Confliet  of 

Laws, 

Money  loaned  In  Virginia  on  real  estate  in  North  Carolina  Is 
governed  by  the  rate  of  interest  in  North  Carolina. 

2.  USURY — Interest — Negotiable  Instruments— Purchaser  WitJumt  No- 

tice, 

A  note  embracing  usurious  interest  is  void  in  the  hands  of  a  pa^ 
chaser  before  maturity  and  without  notice. 

3.  APPEAL — Review — Assignment  of  Error — Rehearing — Exceptions 

and  Objections, 

Where  no  exception  is  taken  in  trial  court  to  a  ruling,  and  no 
error  is  assigned  upon  rehearing,  the  Supreme  Court  will  not 
review  the  ruling. 

4.  USURY — Negotiable  Instruments — Personal  Defense, 

The  plea  of  usury  being  a  personal  plea,  can  be  taken  advantage 
of  only  by  the  borrower  or  debtor  or  other  person  directly 
connected  with  the  transaction,  upon  whom  the  burden  of 
the  usury  falls. 

5.  ESTOFFEL,— Judgment. 

A  Judgment  which  provides  that  issues  relating  to  usury  are  re- 
served by  consent  to  be  passed  on  by  referee  does  not  estop 
the  raising  of  the  question  of  usury  before  a  referee. 

6.  ESTOPPEL — Judgments — Representations — Statements. 

Representations  and  statements  not  relied  or  acted  on  by  the 
party  to  whom  made  do  not  work  an  estoppel. 

On  rehearing  this  case  was  modified  and  remanded.  For 

foniior  opinion,  see  126  N.  C,  827. 
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Z^ay  c£  £eZ{^  B.  B,  Peebles,  and  27.  L.  Bussell,  for  the  plain- 
tiff. 

T.  iV.  //i//,  Pruden  &  Pruden,  Shepherd  &  Shepherd,  for 
the  defendanite. 

Cook,  J.  This  aetion  is  now  reheard  upon  the  petitions 
of  bafli  plainrtiff  and  defendanite.  It  was  he»ard  a/t  Februaiy 
Tenn,  1900  (126  N.  C,  827),  upon  appeal  by  plaintiff  from 
the  judgment  rendered  by  his  Honor,  Judge  Brown,  upon 
exeepitions  thereto  taken. 

The  plaintiff  now  assigns  as  grounds  for  rehearing: 

1.  For  that  the  Court  overlooked  the  faot  that  the  record 
showed  that  items  of  usurious  interest  other  than  the  $638.93 
mentioned  in  'the  opinion  of  the  Court,  eai^tered  into  the  con- 
sideration of  the  $10,000.00  bond,  and  t^vo  drafts  aggregat- 
ing, $4r,400,  to-wit:  On  page  173  of  printed  record,  $119.71; 
on  page  174,  $132.81,  $933.38,  $575;  on  page  175,  $120.63, 
$62.12,  $711.07,  $97.34 — 'all  of  these  sums  ^vere  initerest  at 
the  rate  of  9  per  cent  per  annum  charged  in  the  account  on 
page  175,  which  amounted  to  $14,421.74  up  to  January  1, 
1876,  and  which  was  settled  by  the  $10,000.00  bond  and  two 
drafts.  All  of  s»aid  sums  were  chargenl  against  plaintiff  by 
the  referee  and  Court  below,  upon  the  ground  that  the  plea  of 
usury  was  not  opcMi  to  plaintiff.  The  referee  found  as  a  fact 
that  there  was  in  said  account  $638.93  charged  against 
Faiffon  as  a  bonus,  and  for  whioh  Faison  received  nothing. 
This  sum  AVas  separate  and  apart  from  the  interes.t  charged 
in  said  account  at  9  per  cent.  In  said  account.  The  Farmers 
and  Merchiants  Loan  and  Tnisit  Company  credited  Faison 
with  certain  items  of  interest  at  9  per  cent,  t-o-wit :  On  pasje 
174,  $138.99,  $54.82.  $190.43,  $178.32.  These  items  of 
course  should  be  deducted  from  the  items  above  mentioned 
as  having  been  charged  against  said  Faison. 

2.  For  that  the  Court  overlooked  a  clerical  error  of  $208.71 
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made  by  tihe  referee.  This  eornxr  ooeurred  in  this  "wiftv,  to- 
wit:  In  the  account,  amounting  to  $14,421.74,  interest  was 
calculated  up  to  January  1,  1876,  amd  when  tlhe  bai.d  and 
drafts  were  given  to  cl'ose  it,  they  drew  intereet  from  that 
d'ate.  In  making  out  ^tihe  accoainit  mentioned  in  finding  U, 
page  79,  the  rerferee  overlooked  that  fact,  and  brouaht  his  ac- 
count down  to  March  2,  1876,  ^and  included  intercept  up  to  that 
time,  and  still  bis  account  fell  short  of  *the  account  dosed  by 
bond  and  drafts  $638.93.  If  he  had  stiopped  att  January  1, 
1876,  his  ac<x>iint  would  have  been  two  montihs  interest 
anmller,  to- wit:  $208.71,  'aaid  hence  the  differen'oe  would  have 
been  $845.67  instead  of  $638.93. 

3.  That  tlie  ( -ourt  overlooked  die  fact  th\at  the  'improper 
charges"  did  noi  ecmsist  of  interest  in  ejccess  of  legal  rates. 
Said  Slim  was  made  up  as  follows :  Out  of  the  $9,500  note 
due  June  2,  1873,  came  $495.20.  This  note  was  charged  to 
Faison  at  $9,500,  page  174.  Thie  referee  clmrged  it  at 
$9,004.80,  making  a  difference  of  $495.20  of  principal,  not 
interest,  because  'tJie  recferee  found  thiait  Faison  got  for  said 
note  only  $9,004.80.  Referee  disallowed  item  of  $78.75, 
page  175,  October  14,  1875,  was  not  allowed  against  Faison. 
Item  of  $48.25  (charged  twice)  was  allowed  once  only.  Item 
of  $82.71,  page  172,  was  allowed  at  $80.00,  making  $495.30, 
$78.75,  $48.25,  $625.91.  The  baJauce  of  $16.73  must  have 
arisen  from  error  in  calculation.  Excepting  the  above  items, 
the  record  will  show  that  the  referee  allowed  against  Faison 
every  item  eonttained  in  accounts  on  pages  170  to  176.  Avith 
interest  at  nine  per  cent  per  annum  (see  pages  89  to  93),  ex- 
cept the  following,  which  appeared  both  on  the  debit  and 
credit  sides  of  the  account,  to-wit:  $2,373.00  and  $1,267.55 
charged  on  page  173,  and  credited  on  page  174  aud  ]>age  I7fi, 
aaid  item  $3,390,  charged  on  page  175,  credited  on  pagp  176, 
and  $2,935.45  charged  on  page  174,  and  credited  on  page 
173. 
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His  Honor,  Judge  Brown,  held  that  tte  referee  was  in 
error  in  his  first  concliision  of  law — "that  the  said  Trust  Oom- 
pany,  nobwithstanding  its  charter,  is  eaibject  to  the  general 
irnterost  and  usury  la-ws  of  Virg'inia,  and  consequently  that 
the  note  for  $9,500,  da(ted  Marah  1,  1873,  bearing  9  per  cent 
inteivat  on  its  face  is  usurious."  From,  this  ruling  defend- 
ants did  not  appeal,  and  plaintiff  noit  having  assigned  the 
same  as  error  upon  rehearing,  it  must  so  stand.  While  we 
agree  with  his  Honor  in  his  coodusion  that  the  transaction 
was  usurious,  we  differ  from  him  in  tihe  reasoning.  The 
rcH'ord  shows  tihait  tlie  money  was  loaned  upon  real  estate 
sociirity  situate  in  tiiis  State,  the  security  being  tlie  basis  of 
the  loan ;  the  rate  of  interest  is  governed  by  the  interest  laws 
of  this  State,  notwithstanding  that  the  loan  \y^»  made  in  the 
State  of  Virginia — the  reasons  for  wliich  fully  api>ear  in 
Meroney  v.  Loan  Asso.,  116  X.  C,  882  (and  in  Jackson  v. 
Am,  Mortgage  Co.,  a  Georgia  case  therein  cited).  Interest 
therefore  should  hlave  been  charged  at  the  rate  of  6  per  cent — 
not  nine. 

It  therefore  follo>vs  that  those  items  of  interest  which  are 
charged  at  nine  per  cent  are  usurious,  and  the  items  of  ac- 
count to  which  errors  are  assigned  upon  the  n4iearing  must 
be  restated  with  interest  calculaited  at  six  per  cen»t,  both  upon 
the  debit  and  credit  sides,  and  the  errors  pointed  out  in  plain- 
tifFs  third  assignment  must  lx»  corrected — excepting,  however, 
from  the  restatement  of  the  account  the  interest  on  the 
$9,500  note,  to  which  Uisury  is  not  pleaded  and  to  which  no 
exception  is  taken  upon  appeal.  For  in  plaintiff's  complaint, 
allegation  67,  he  says:  ''This  does  nol^  apply  to  the  $9,500 
note  of  March  1,  1873,  on  which  plaintiff  admi'ts  nine  per 
cent  interest  was  properly  charged;"  and  in  exception  56  he 
says:  "He  should  hiave  held  that  said  company  had  the  right 
to  charge  nine  per  cent  on  the  $9,500  note."  The  second 
assignment  of  plaintiff  is  a  patenit  error  and  musit  \ye  cor- 
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reeled.  The  record  shows  th<at  tibe  referee  added  inltereat  on 
tiie  sum  total  from  Janimry  1,  1876,  to  M-areh  2  (rtjwo  mttidis 
and  two  days — $208.71)  ;  and  when  the  note  and  draft  yuete 
execiite<i  in  May,  1876,  for  that  sum,  they  bear  intereet  from 
Janiiiary  1 ,  1 876,  tilmis  chai^ng  interest  tiwioe  for  two  months 
and  t^vo  days  during  tihe  same  time. 

Defendants'  petition  for  rehearing  is  based  upon  errors  as- 
signed : 

1.  That  the  note  was  assi^ed  to  Mrs.  Grandy  and  Wm. 
Selden  in  1881,  instead  of  February  2,  1878,  as  slJated  by  the 
Court. 

2.  That  rhe  item  of  $638.93  wtas  not  ueurious  as  held  by 
the  Court. 

4.  That  it  was  error  in  holding  that  the  plaintiff  was  not 
precluded  from  sebting  up  'the  plea  of  usury  against  the 
$10,000  note,  and  was  not  estopped  from,  pleading  usury. 

5.  That  pMntiff  was  not  entitled  *to  a  credit  of  the  $638.93 
item. 

6.  That  thev  should  not  have  been  taxed  with  the  coete 
in  this  Court. 

A  eareful  review  of  tihe  ruling  of  this  C^ourt  upon  tiie  item 
of  $638.93,  pointed  out  in  the  second  and  fifth  assignments 
bv  defendants  fails  to  discover  anv  error  in  its  former  <le- 
cdsion,  and  the  siame  i«  reaiRrmod. 

In  considering  the  defendants'  other  assignments  upon  ye- 
tition  to  rehoiir,  the  record  reveals  the  fadt  tliJat  the  trainsfer  of 
notes  by  the  Loan  a.nd  Trus»t  Com/pany  wias,  as  claimed,  made 
on  February  2,  1878,  instead  of  1881,  as  reported  by  tlierpf* 
eree  (XXXIIT),  and  adopted  by  t^his  Court,  (at  Febmary 
Tenn,  1900),  as  correct.;  but  t^his  does  not  'alter  the  staitiis  of 
the  parties,  except  in  so  far  is  it  shows  that  the  note  vtbs 
transferred  to  William  Selden  and  Mrs.  Grandy  before  ma- 
turity, which  is  not  material,  since  it  is  the  well-settled  law 
of  this  State  that  a  niote  enibrtaoing  usurious  intereelt  is  void 


N.  C]  FEBRUARY  TERM,  1901.  44a 


Faibon  t;.  Orandt. 


in  the  hands  of  a  purob'aaer  before  maturity  and  without  no- 
tice. Ward  V.  Sugg,  113  N.  C,  489,  and  oasee  thane  oited, 
wherein  Coor  v,  Spicer,  65  N.  C,  401  is  disapproved. 

This  brings  us  to  the  eonsideratioti  of  the  aasigniriDent  taken 
to  the  ruling  of  this  Court  in  holding  thiait  his  Honor,  Judge 
Bi\)wa,  was  in  error  in  adjudging  that  the  plaintiflf  was  pre- 
cluded from  setting  up  thfe  plea  of  usury  against  the  bond,  it 
being  the  third  finding  in  his  judgmenfl:. 

It  is  ooMtended  by  defendants  thteut  the  plea  of  ueuiry  is 
personal  and  can  be  interposed  only  by  the  maker  of  the  note ; 
that  the  note  was  executed  by  John  Faigon,  not  Frank,  who 
has  interposed  it  in  this  action.  "It  is  «.  well-established 
rule  that  the  defence  of  usury  is  per*>nal  to  the  debtor  or  bor- 
rower and  his  privies  by  law  or  contract."  Webb  on  Usury, 
sec.  365;  Davis  v.  Garr,  6  N.  Y.,  124;  55  Am.  Dec.,  398. 
And  it  is  true  that  it  is  a  personal  defence,  and  the  right  of 
affirmative  relief  is  likewiae  personJal;  but  it  is  personal  in 
the  sense  that  it  is  to  the  exclufirion  of  atriangers,  or  partiee  dis- 
connected with  the  immediate  transaction.  It  is  limited  to 
the  borrower  or  debtor  upon  whom  the  burden  falls  whether 
he  be  the  maker  of  the  note  (the  evidence  of  the  debt)  or  not, 
or  otiherwise  has  an  interest  in  the  tmnsaction  whidh  can  be 
injuriously  aifeoted  by  the  usairy.  In  this  case  tihe  plaintiff 
was  the  orignal  debtor ;  the  debt  was  secured  by  his  "Urqu- 
hart"  and  ^*Round  Pond"  tracts  of  land,  the  legal  tiitle  to 
which  was  s^hifted  to. Jo^hn,  accompanied  with  his  (plaintiff's) 
debt.  But  plaintiff  did  not  cease  to  be  a  debtor ;  he  continued 
in  possession,  and  occupied,  managed  and  controlled  on  his 
own  account  both  of  said  ti^aets,  and  made  payments  upon  said 
debts.  It  was  noit  upon  the  credit  of  Jolkn  W.  Faison,  wiho  is 
alleged  in  defendant's  answer  to  have  been  insolvenit  (piara- 
graph  35),  that  the  money  was  advanced  in  taking  up  the 
note,  but  upon  the  value  of  the  land  which  h'ad  by  common 
consent  been  taken  out  of  the  name  of  plaintiff  and  put  into 
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tihiat  of  Jalin.  Tdie  bidding  in  of  a  $22,000  traot  of  land  en- 
oimibeped  mtih  only  $4,680.81  of  poirobajse-money  for  $1,000, 
and  the  Round  Pond  traot  for  $2,500  by  the  Lokan  and  Trust 
Company,  for  which  they  took  deed,  and  then  oonveyinsr 
same  land  to  plaintiff's  brother,  John,  and  tald>ng  a  security 
upon  said  land  for  the  $10,000  nio<to,  and  upon  a  tract  of 
John's  land  to  secure  the  two  drafts  which  covered  the  in- 
debtedness due  by  plaintiff  in  which  the  ufifuiry  was  embraced, 
was  well  km>\vii  to  the  pailbies  to  the  transacibioai,  coupled  mth 
the  f  unther  agreem'enit  that  plaintiff  should  pay  off  that  in- 
debtedness and  John  would  reconvey  the  land  to  him,  was  all 
on  papevy  lea\dng  the  actual  relations  of  the  parties  unchanged 
so  far  as  otherwise  could  appear.  John  exercised  no  control 
over  the  land  or  the  use  or  profits  of  it  Should  the  TJrqu- 
hart  and  Roiind  Pond  tracts  have  been  sold  under  the  trust,  it 
would  have  been  no  loss  to  John,  but  to  plaintiff  whom  John 
wias  helping.  Therefore  it  was  to  plaintiff's  interest  that  the 
debt  sihrnild  be  paid,  to  the  end  thait  the  title  be  reconveyed  to 
hira,  in  the  paiyTnent  of  which,  or  amy  part  thereof,  the  plain- 
tiff Avas  directly  interested,  just  as  maich  as  if  the  papers  had 
been  signed  by  hiniftSfilf  instead  of  John,  He  being  tiie  sub- 
sitan/tial  debtor  hiaid  a  right  to  set  up  a  peraonial  plea  in  his 
behalf  to  protect  his  interest  involved  in  the  transactions  ^nrh 
the  otlier  parties,  out  of  which  this  litigaltion  has  grown. 

Thie  defendants  furtlher  insist  that  the  plaintiff  is  estx>ppetl 
by  the  judgmeiut  i-^ndered  by  Judge  Boykin  from  cliaaniinp 
that  the  sum  oiwing  by  him  was  less  than  $14,000  and  interest. 
But  in  what  way  we  are  not  able  to  sea  The  judgment  ex- 
pressly provides  that  ^*all  t^he  issues  rela/tiing  to  the  nueetion^» 
of  usury  have  been  reserved,  by  consent,  to  be  hereafter  passed 
on  by  any  referee  who  may  be  appointed  to  ^tate  an  acco«nt  m 
this  acJtion,"  and  W.  R.  Allen  ^v-as  appoinited  referee  and  or- 
dered "to  pass  upon  the  issues  raised  by  the  plea  of  usury  and 
report  his  findings  and  rulings,"  etc.,  which  he  has  done,  and 
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his  report  is  here  an  appeal  by  plaintiff  from  tiie  j-udgment 
rendered  thereon  by  Judge  Brown  confirming  the  samie. 

Xor  are  ^w  able  to  see  the  force  of  defendianit's  cointention 
of  an  estoppel  in  pais  precluding  plaintiff  from  pleaxling  the 
statute  of  usury.     Uef endaotB  cite  the  testimony  of  plaintiff, 
wherein  he  says  that,  having  failed  to  get  the  aJccouBJt  se»titled 
by  arbitration  with  the  Loan  and  Trust  Company,  and  failing 
to  get  it  correctly  adjusted,  he  accepted  the  statement  of  the 
Trust  Company  because  hie  could  not  raise  the  money  to  take 
up  the  liens,  and  got  Grandy  &  Sons  .to  give  the  drafts  and 
take  up  the  note.     But  defendants,  Ghrandy  &  Sons,  noit  only 
do  not  set  up  such  defence,  but  aver  in  their  answer  tihat  they 
took  up  the  debts  "in  order  to  befriend  John  W.  Eaisom  and 
prevent  a  sale  of  said    propeirty    and  a  probable    sacrifice 
thereof,"  ^vJlidl  was  threatened  by  the  admin isttratx)r  (para- 
graph 27  of  anerwei')  ;  also  in  pJaragraph  7  of  their  answer, 
liev  aver  tihat  ''soanjetime  after  the  exeoutdon  of  aiaid  note  for 
$10,000  and  deed  of  trust,  the  said  John  W.  Faison  appre- 
hending *  *  *  applied  to  defendants,  C.  W.  Grandy  &  Sons,  to 
assist  him.  *  *  *    The  said  C.  W.  Grandy  &  Sons,  believing 
mi  note  to  be  well  se»cured  and  good,  intereeited  themseives  in 
the  raatiter  and  induced  Dr.  William  SeJden  and  Mrs.  Ann 
B.  Grandy,  executrix  of  C.  W.  Grandy,  Sr.,  to  purchase, 
*  *  *  and  this  was  done.     The  defendants,  C.  W.  Grandy  & 
Sons,  *  *  *  were  actuated  in  making  the  arrangements  solely 
by  motives  of  friendship  for  him."  From  plaintiff's  testimony 
it  seems  that  he  thought  defendants  were  favoring  him,  while 
they  deny  the  same  by  saying  that  they  were  actuated  solely 
by  motives  of  befriending  John  W.  Faison.     Surely  defend- 
ants can  not  be  prejudiced  by  representations  or  statements, 
which  they  did  not  act  or  rely  upon ;  nor  can  they  now  claim 
that  they  were  misled,  in  contradiction  of  their  own  positive 
averment     Had  they  been  misled  by  the  representations  and 
statements  of  plaintiff,  and  in  consequence  of  such  h-ad  acted 
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to  their  injury,  thea  he  would  havB  been  estopped ;  otiherwifle 
not.  As  the  case  is  retained  for  furtiher  direc^ons  in  the 
Court  below,  no  judgment  will  be  enitered  in  this  Ooiart,  and 
proceedings  will  there  be  had  in  acoordance  mth  this  opinio^- 
Error,  and  petition  allow^. 


FRIBDBNWALD  CO.  v.  SPARGER. 
(Filed  June  4,  1901.) 

1.  ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS-Vtf^«ce«  of  the 

Peace — 8eal. 

The  seal  of  a  justice  of  the  peace  is  not  essential  to  the  validity 
of  an  assignment  for  the  benefit  of  creditors. 

2.  ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS— i^iid-JTw- 

statementa — Exaggerations. 

Wilful  misstatements  and  exaggerations  by  an  assignor  as  to  tbe 
value  of  his  property,  in  the  absence  of  other  evidence,  does 
not  vitiate  a  deed  of  assignment  for  the  benefit  of  creditors. 

8.  ASSIGNMENTS    FOR   BENEFIT    OF   CREDITORS-.Sc/iedii/e  of 
Preferred  Debts. 

The  schedule  of  preferred  debts  in  a  deed  of  assignment  most 
give  the  names  of  the  creditors  and  the  amounts,  dates  and 
nature  of  the  debts. 

4    ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS— «e^t*tnitt<m- 
Evidence — Fraud. 

The  fact  that  a  deed  of  assignment  was  prepared  and  kept  to  be 
registered  in  the  event  of  proceedings  against  the  assignor 
is  not  evidence  of  fraud. 

5.  ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS— PrewtmpfiVw*- 
Preferences — Relatives — Fraud. 

Debts  preferred  in  an  assignment  for  the  benefit  of  near  rela- 
tives raises  no  presumption  of  fraud,  nothing  else  appearing 
to  show  fraud. 


N.  C]  FEBRUARY  TERM,  1901.  447 

Fbiedenwald  Co  v.  Spabgeb. 

Action  by  The  Friedeu'w^d  Compamy  'against  Spai^r 
Bros,  and  others,  heard  by  Judge  E,  W.  Timberlake,  at  No- 
vember Terra,  1900,  oif  the  Superior  Coiipt  of  Surry  Ooamty. 
From  a  judgment  for  the  defendants,  the  plaintiff  aippeialed. 

Jones  &  Patterson,  for  the  plainitiff. 
Glenn  £  Manly,  and  Watson,  Buxton  &  Watson,  and  Bur- 
well,  Walker  &  Candler,  fbr  the  def endante. 

Montgomery,  J.  James  H.  and  B.  F.  Sparger,  in  No- 
vember, 1897,  being  partners  in  trade  and  finding  themselves 
unable  to  pay  their  debts  in  full,  made  a  voluntary  assignment 
of  all  their  property,  real  and  pep*>nal,  to  T.  B.  McOargo  and 
R.  L.  Haymore,  for  the  benefit  of  their  creditors,  with  prefer- 
ences. In  the  body  of  the  deed  it  was  recited  that  the  grant- 
ors, as  partners,  under  the  firm  najne  of  Sparger  Bros,  and 
James  H.  Sparger  in  his  individual  cap(acity,  in  considera- 
tion of  the  premises,  etc,  conveyed  the  partnership  property 
and  aleo  the  individual  property,  real  and  personal,  of  Jamee 
fl.  Sparger — tihe  partnership  property  and  the  individual 
property  of  James  H.  Sparger  beimg  particularly  described. 
The  deed  was  signed : 

" James  H.  Sparger.  (Seal.) 
"B.  F.  Spabgeb.  (Seal.) 
"Spabgeb  Bbos.         (Seal.)" 

The  fallowing  is  iiie  form  of  the  probate :  "Surry  County. 
Personally  appeared  before  me  this  day  James  H.  Sparger 
and  B.  F.  Spai^ger,  who  compose  the  firm  of  Sparer  Bros., 
the  makers  and  signers  of  the  foregoing  deed  of  assignment, 
and  acknowledge  Dhe  due  execution  thereof.  Witness  my 
hand  aiud  private  seal.     This  6th  day  of  November,  1897. 

"Samuel  G.  Pace, 
"Justice  of  the  Peace." 
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The  action  was  brought  by  the  plaintiffs,  who  are  judgment 
oreditors,  to  have  the  deed  declared  void  for  fiiaud,  and -set 
aside.  On  the  tribal,  exception  was  made  to  the  manner  of 
the  signing  of  the  deed  by  the  grantors,  and  to  the  probate  of 
the  deed  on  the  ground  that  the  Jus»tioe  of  the  Peace  did  not 
affix  his  privajte  seal  at  the  end  of  his  signature. 

The  plaintiffs  also  alleged  that  certain  of  the  preferred 
debts  were  not  described  wiith  suah  particfularity  afi  to  amount 
and  considerajtion,  as  is  required  by  the  Act  of  1893,  diapter 
453. 

The  first  two  matfters  coanpiained  of  on  *;he  trial  bv  riie 
plaintiffs  were  not  alluded  to  by  their  counsel  in  his  brief  in 
this  Court,  and  on  the  oral  argument^  while  not  abandoned, 
were  not  insisted  on. 

We  see  no  fault  in  the  ruling  of  his  Honor  on  either  mat- 
ter. The  deed  wias  signjed  by  both  individuals  composing  the 
firm;  the  indebtednei^  was  reci«ted,  and  also  the  intent  to 
convey  boifch  the  propeiity  of  tihe  firm  and  that  of  James  H. 
Sparger.  It  is  usoiial  for  Justices  of  the  Peace  who  act  in 
probate  matters  to  attach  their  private  seals  to  their  names  at 
the  e<nd  of  the  probajte,  but  that  act  is  not  essential  to  tiie 
validity  of  >the  probate ;  ajid  tibere  being  no  dispute  as  to  the 
fact  thlat  the  person  who  took  the  probate  was  a  Justice  of  the 
Peace  art:  the  time,  we  think  that  the  statiube  is  subatanliially 
complied  vriib. 

As  to  the  alleged  failure  on  the  part  of  the  defendants  to 
properly  describe  tihe  pref  erred  debts,  that  matter  was  passed 
upon  in  Browv  v.  Nimocks,  124  N.  C,  417,  and  we  do  not 
feel  disposed  to  overrule  that  decision. 

On  the  quesibion  of  fraud  we  have  scnutinized  the  evidence 
closely,  and  we  think  thiait  his  Honor  was  correct  in  nding 
that  there  was  none  sufficient  to  be  submitted  to  the  jury- 
There  \\^eTe  letters  and  statements  of  the  def endtots  tending 
to  show  an  exaggeration  of  the  value  of  their  property  or  a 
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wilful  misstatemerut  about  that  matter.  But  there  is  mo  evi- 
dence thait  in  the  execru)tion  of  the  assignment  there  was  any 
f  mud  on  accoumt  of  those  misrepresenltatianfl ;  nor  oaa  we  see 
anything  in  the  subsequent  conduct  of  the  dofeudan'ts  going 
to  throw  any  suspicion  an  the  motive  of  the  parties  in  making 
the  asaignmentw  There  was  no  evidence  that  the  defendants 
bought  or  9old  in  any  unusual  manner,  especially  on  credit, 
before  the  aBsignraent,  or  that  their  business  w^as  conducted 
out  of  the  usual  way.  Their  ppeferencee  were  pepmissible 
under  the  lanv  at  that  time,  and  the  fact  that  the  deed  of  as- 
signment was  prepared  and  kept  to  be  registered  in  case  of 
proceedings  against  them  by  creditors  is  no  evidence  of  fraud. 
Guggenhimer  v.  Brookfield,  90  N.  C,  232. 

An  honesJt  preference  was  allowable  at  that  time.  There 
were  some  sm'all  debts,  probably  amounting  to  one-fortieith  of 
the  value  of  'the  assets,  preferred  for  the  benefit  of  near  rela- 
tives of  the  defendamts.  We  are  of  the  opinioai  that  sucih  a 
preference  in  the  general  assignment  for  creditors  raises  no 
presumption  sufficienit  to  compel  the  plaimtiffs  to  show  the 
consideration  of  the  debts,  nothing  else  appearing  to  »how 
fraud.  In  Ilawhivs  i\  Alston,  39  N.  C,  137,  the  debtor 
conveyed  to  his  brotJier  tlie  Whole  of  his  property.  Tn  Jor- 
dan r.  Newsome,  126  N.  C,  553,  the  debtor  preferred  his 
niother-in-law%  w^ho  lived  in  tihe  same  house  with  him  and  to 
an  amoun-t  of  more  than  one-half  of  the  debtor's  proper'ty. 

We  see  no  error  in  the  ruling  of  his  Honor  dismissing  the 
action  on  the  motion  for  nonsuit,  made  by  the  defendants. 

No  error. 
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MESSICK  y.  FRIES. 


(Filed  June  4,  1901.) 


FRAUDULENT  CONYEYANCES— Mortgages— Subsequent  Creditors 
— Prior  Mortgagees — Evidence — Fraud. 

The  facts  in  this  case  are  insufficient  tO  be  submitted  to  the  Jury 
on  the  question  as  to  whether  a  mortgage  was  fraudulent  as 
to  subsequent  creaitors. 

Action  by  A.  F.  Messick  and  others  against  H.  W.  Fries 
ami  11.  A.  Giersh,  heard  by  Judge  E.  W.  Timberlake,  at  No- 
vember Tenii,  1900,  of  tihe  Superior  Court  of  Forsyth 
Counfby.  From  a  judgment  of  nonsuit,  the  plaintiffs  ap- 
pealed. 

Jones  &  Patterson,  Swink  (&  Swink,  and  D.  H.  Blair,  for 
the  plaintiffs. 

Watson,  Buxton  &  V/atson,  ior  the  defendants. 

Montgomery,  J.  The  defendant  Giersih  in  1892  was  in- 
debted to  the  other  defendant  Fries  in  the  Sfum  of  about 
$14,000,  evidenced  by  three  promissory  notes,  two  of  which 
were  executed  in  1887,  and  the  other  in  the  sum  of  $8,600, 
the  oonsideration  of  the  last-mentioned  one  being  the  pur- 
chase-money agreed  to  be  paid  to  Fries  for  the  interest  of  Fries 
in  the  stock  of  goods  and  merchandise  belonging  to  a  partner 
ship  of  which  the  defendants  were  members,  the  purchase  hav- 
ing been  made  on  the  day  of  the  execution  of  the  note  for  the 
purchase-mone>%  the  15th  of  July,  1892.  To  secure  all  three 
of  the  n6tes,  Giersli  executed  a  mortgage  to  Fries  on  the  15th 
of  July,  1892,  on  the  entire  stock  of  gioods,  his  own  interest 
and  that  purchased  by  him  from  Fries,  in  the  Fries  storc- 
house  in  S'alera,  and  all  book  aecoimts,  noifces  and  other  evi- 
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dences  of  debt  doie  ta  the  late  firm  of  Fries,  Giersh  &  Senae- 
man.  It  was  stipulated  in  the  mortgage  that  monthly  pay- 
ments were  to  be  made  by  Giersh  to  Fries  on  the  indubtedness, 
and  a  calculation  stows  that  several  years  would  hiave  elapsed 
before  the  indebtedness  could  have  been  piaid  if  the  payments 
agreed  upom  abould  be  promptly  met.  There  'Was  a  further 
provision  in  ffhe  mortgage  by  whdoh  the  possession  of  the 
goods  was  to  be  left  in  Giersh,  it  being  contemplated  that 
Giersh  was  to  continue  the  business  in  his  own  name  and  for 
his  own  account.  The  following  is  the  language  of  the  mort- 
gage on  that  point:  ^^This  mortgage  is  also  to  cover  all  goods 
hereafter  bought  to  keep  up  the  stock,  and  such  goods  when 
bought  are  to  be  substituted  for  their  sales  as  long  as  any- 
thing remains  due  to  H.  W.  Fries  and  secured  by  this  mort- 
gage." 

The  plaintiffs  are  judgment  creditors  of  Giersh,  the  indebt- 
ednoes,  however,  having  arisen  since  'the  execution  of  the 
mortgage  and  tihe  consideration  of  whioih  being  for  goods  and 
merchandise  sold  to  Giersfh  to  replenish  and  keep  up  his 
stock,  and  they  have  brought  this  action,  to  have  the  mortgage 
declared  fraudulent  and  void.  If  the  plaintiffs  had  been 
creddftons  of  Giersh  at  tlie  timte  of  the  execution  of  the  mort- 
gage, a  strong  presumption  would  have  been  raised  as  to 
its  fraudulency;  and  if  the  deed  had  shown  on  its  face 
that  there  were  other  creditors  of  Giersh,  and  that  all  of  his 
property  was  embraced,  the  fraudulent  inteoit  w<ould  be  irre- 
buttable— ^the  deed  would  be  void  on  its  faoo.  Cheatham  v. 
Hawkins,  76  N.  C,  335.  The  decision  in  tlie  last-mentitmed 
ease  is  greatly  shaken,  if  not  overruled,  by  the  case  of 
Kreth  V,  Rogers,  101  N.  C,  263,  but  it  is  not  necessary  to  the 
decision  of  the  present  case  to  undertake  a  reconciliation  be- 
tween those  two  cases,  for  they  concerned  existing  creditors, 
while  in  the  maftlber  now  before  us  the  creditors  are  subse- 
quent ones  to  the  execution  of  the  mortgage.  We  find  incon- 
sistencies on  the  same  subject  in  the  opinions  of  the  Supreme 
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Court  of  tfhe  Unilted  St^ites.  In  Robinson  v,  Elliott,  89  U.  S., 
758,  in  reference  to  existing  creditors,  it  was  decided  (1874) 
that  a  mortgage  of  a  s^tock  of  goods  'to  tjwo  of  several  ea:«iitors, 
in  wihioh  the  poBoession  of  the  goods  was  left  with  tihe  mort- 
gagor to  sell  ajnd  snipply  the  place  of  thoee  goods  sold  with 
other  goods  purchased,  the  substituted  goods  to  be  subject  to 
the  lien  of  the  mortfiiage,  was  void  on  its  face  and  was  so  de- 
clared by  the  Court,  and  that,  notwithstanding  the  mortgage 
had  been  duly  registered.  On  ihe  last  point  the  Oourt  said: 
"Manifestly  it  wias  executed  to  eoDable  the  mortgagors  to  con- 
tinue their  businese  and  appear  to  the  world  as  the  absolute 
owners  of  the  goods  and  enjoying  all  the  advantages  resulting 
theretfrom.  It  is  idle  to  say  that  a  resort  to  the  record  would 
have  sho\^Ti  the  exisitenoe  of  the  mortgage,  for  men  get  credit 
by  what  they  aippiarently  own  and  possess,  and  this  ownerehip 
amd  possession  had  existed  without  interruption  for  ten  years. 
There  was  nd^hing  to  pulL  creditors  on  tlieir  ^uard."  In  the 
later  cases  in  the  same  Court,  of  Peoples  Saving  Bank  v. 
Bates,  120  U.  S.,  556,  and  Etheridge  v.  Sperry,  139  U.  S., 
266,  the  doctrine  held  in  Robinson  v.  Elliott,  supra,  is  over- 
ruled, though  not  expressly  so.  In  the  last-mentioned  case, 
the  mortgagor  was  left  in  piosseseion  of  the  stock  of  goods 
with  a  verbal  agreement  that  he  might  use  the  proceeds  of  his 
daily  sales  for  the  suppiort  of  himself  and  to  keep  up  the  stock, 
the  whole  of  the  surplus  to  be  applied  to  the  payment  of  the 
debt ;  and  the  Court  held  that  the  m^aitter  of  alleged  fraud  in 
the  execution  of  the  mortgage  was  a  matter  of  fadt  and  not 
one  of  law.  The  Court  said:  "Why  should  a  transaction 
like  rhis  be  condemmed,  if  madfe  in  good  faith  and  to  secure 
an  honest  debt?  The  owner  of  a  stock  of  goods  may  make 
an  absolute  sale  of  them  to  his  creditor  in  payment  of  a  debt. 
If  an  absolute  sale,  why  not  a  conditional  sale  with  such  con- 
ditions as  he  and  his  creditor  agree  upon  ?  As  bet\^'wn  the 
parties,  no  Court  \vould  quesition  this  right  or  refuse  to  en- 
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force  the  conditions.  The  interest  of  the  general  public  is 
not  prejudiced  by  any  such  tmnsactiom  between  debtor  and 
creditor.  Indeed,  they  are  rather  promoted  by  any  arrange- 
memt  by  \vhieh  the  nior'tgag^r  oan  continue  in  business,  for  in 
ninety-nine  cases  out  of  a  hundred  the  taking  of  possession  by 
a  creditor  results  in  closing  the  business  and  turning  the  debtr 
or  out  of  employment.  The  only  parties  who  can  claim  to  be 
injuriously  affected  are  unsecured  creditors.  But  they  are 
notified  bv  the  recoa'd  of  'the  exact  relations  bet  ween  the  mort- 
gaofor  an<i  inort^agoe;  and  snroly  subsequent  crerlitors  have 
no  right  to  complain,  if  they  deal  with  the  mortgagor  with 
full  knowledcre  of  snc:h  relations.  Existing  eix^ditors  may,  of 
course,  cliallonge  the  good  faith  of  tihe  transaction,  but  if  thej' 
can  not  dij^turb  an  absolute  gale  w'hen  made  in  good  faith ^ 
why  sfhould  t.liey  he  pemiittiod  to  ohallonge  a  conditional  sajle, 
if  mado  in  good  faith  ?  The  fact  tbat  fraudulent  relations 
are  possible  is  hardly  a  sfiifficient  reaf=«on  for  d-enioimcing  trans- 
aorions  w^hieh  are  not  fraiuhilent." 

But  the  plaintiffs  vrere  not  ererlitors  of  Giersih  ait  the  time 
of  the  execution  of  the  mortgage,  their  debtiS  having  been  con- 
tracted by  Giersh  since  its  execution.  Is  tbo  mortgage  pre- 
smnptively  fraudulent  as  to  siubsequent  CToditors,  the  plain- 
tiffs? The  same  rules  can  not  apply  to  the  rights  of  these 
tiwcy  clas®€S  of  creditors.  The  charaoter  of  the  evidence  must 
vary,  and  so  must  the  measure  of  relief.  In  voluntary  con- 
veyances, where  subse(juent  creditors  are  concerned, the  touch- 
stone of  fraud  is  the  intent  with  which  thev  are  miade;  and 
that  is  not  a  matter  of  law,  bu't  is  to  be  passed  upon  by  the 
jury.  Clement  v.  Cozart,  109  N.  C,  173;  Cooh  v,  Johnson, 
12  N.  J.,  Eq.,  54;  72  Am.  Dec.,  381;  Payne  v,  Stanton.  59 
Mo.,  159;  Wai't  on  Eraudulent  C^onveyances,  201. 

It  was  decided  in  Etheridge  v.  Sperry,  supra,  that  in  ease 
of  a  mortgage  to  secure  a  debt,  an  instrument  that  can  not 
be  called  a  voluntary  conveyance,  subsequent  creditors  liave 
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no  right  to  complain  if  'they  deal  \\^it'h  a  moa?tgagor  witli  full 
kna^\'ledge  (by  oonstniobive  kniowledge  from  registration  of 
mo^rtgago)  of  such  facts  as  were  set  out  in  the  mortgage.  In- 
clining to  the  correctness  of  the  view  of  tihe  Oourt  in  that 
oa^,  nevertheless,  if  the  mooigage  in  the  present  case  be 
treated,  for  the  sake  of  argument,  as  a  voluntary  conveyance 
(which  it  is  not),  the  question  of  fraud  wooild  be  a  question 
of  fact  and  not  of  law.  There  was  no  evidence  in  this  case 
thart:  there  was  any  fraud  in  the  execfution  of  the  mortgage  at 
or  before  the  time  of  its  execution.  Bulb  the  subsequent  acts 
of  the  parties  miay  be  submitted  to  the  jury,  as  they  "may  re- 
flect light  back  upon  the  original  intent,"  ajnd  help  to  charac- 
terize and  discern  it  more  ooTrectly.  Wait  on  Fraudulent 
Conveyances,  supra.  Fraud  must  be  proved  to  be  in  the  in- 
ception of  the  ma/tter,  bu)t  the  af  ter-condtict  of  the  parties  is 
evidence  going  to  explain  the  motives  which  controlled  the 
actions  in  the  beginning,  and  give  point  to  the  original  pur- 
pose. 

Upon  a  mbet  careful  review  of  the  evidence,  we  find,  none 
that  ought  to  have  been  submitted  to  the  jury  to  show  fraud 
in  the  transaction.  The  debts  secured  were  admitted  t»  be 
bona  fide;  no  attempt  was  made  to  keep  seoreit  the  mortgage; 
it  was  on  the  registration  books.  The  debt  of  $8,600  had 
been  paid ;  no  act  of  the  mortgagor  or  mortgagee  was  brought 
out  in  the  evidence  in  the  least  calcu'lated  to  show  a  fraudu- 
lent purpose  in  the  execution  of  the  mortgage.  That  the  bank 
of  which  the  mortgagee  was  a  director  tried  to  help  the  debtor 
in  his  financial  difficulties  is  not  evidence  of  fraud.  They 
misled  no  creditor.  No  misapplication  of  the  proceeds  of 
sale  with  the  consent  and  knowledge  of  the  mortgagee  was 
shown;  neither  was  there  any  evidence  that  the  mortgagor 
was  using  the  profits  of  the  business  for  his  own  ease  and  ad- 
vanttage  in  fraud  of  his  creditors,  and  with  the  knowledge  of 
the  mortgagee. 
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The  atiher  exceptions  of  the  plaimtiff  are  wijihiout  nuerit  and 
do  not  justify  a  discussion. 

His  Honor  was  right  in  holding  that  there  was  no  fit  evi- 
dence to  be  submitbed  to  the  jury  to  prove  fraud,  and  he  prop- 
erly dismissed  the  action  upon  the  mioition  to  nonsuit  the 
plaintiffs. 

No  error. 


MOORE  V.  CHARLOTTE  ELECTRIC  STREET  RAILWAY  CO. 

(Filed  June  4,  1901.) 

1.  NOSSUIT— Dismissal— Evidence — Construction— -Trial— Acts  1897, 

Ch   Wi)—Ac(it  /6.V.V,  CVf.  ISl-Sfrett  Ha-tways, 

On  a  motion  for  nonsuit  the  eridence  must  be  construed  in  the 
light  most  favorable  to  the  plaintiff,  both  as  to  effect  and 
credibility. 

2.  EVIDENCE — Sufficiency — Nonsuit — Street    Rail, cays — Negligence 

— Personal  Injuries, 

Evidence  in  this  case  as  to  damages  resulting  from  a  collision 
of  a  street  car  with  a  vehicle  should  have  been  submitted  to 
the  jury. 

AcTioisi  by  Walter  Moo^re  against  The  Charlotte  Electric 
Street  Kailway  Company,  heard  by  Judge  W.  8.  O'B.  Robinr 
son,  at  March  Term,  1901,  of  the  Superior  Court  of  Meck- 
lenburg County.  From  a  judgment  of  nonsuit,  the  plain- 
tiff appealed. 

Osborne,  Maxwell  <&  Keerans,  for  the  plaintiff. 
Burwell,  Walker  &  Oansler,  for  the  defendant. 

Douglas,  J.  This  -was  an  action  brought  by  the  plaintiff 
to  reoover  damages  for  injuries  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant. 
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Waltxir  Moore,  the  plaintiff,  Ijesltified: 

^'On  the  night  of  March  20,  1900,  at  about  8  o'clock,  I  was 
driving  a  one-horse  surrey  on  West  Trade  Street  near  the  old 
court-house,  and  had  started  to  drive  across  the  track  of  the 
defendant  to  water  my  horse  at  a  foun^tain  neax  the  old  court- 
house.    I  looked  and  sai\v  the  car  some  distance  from  me. 
When  the  horse  was  about  half-way  across  the  rail  I  found 
t/he  car  near  me  and  drew  the  horse's  head  around  so  as  to 
gBt  out  of  the  way  of  the  oar  that  was  coming,  to  prevent  be- 
ing struck.     The  car  struck  the  surrey  and  broke  both  wheels 
in  front  and  the  top  of  same.     I  was  thrown  out  be-tween  the 
dasih  board  and  the  shaft,  and  was  injured  in  my  right-  side 
and  hip,  which  disabled  me  for  two  \veeks  or  more.    Tt  cost 
me  $4.00  to  have  the  top  of  the  hack  fixed,  and  about  om^ 
month  thereafter  I  had  to  quit  business.     When  I  started 
across  the  street  I  looked  and  saw  the  car  about  30  or  40  feet 
be^'ond  Church  Street  crossing.     I  had  a  light  on  the  front  of 
my  carriage  and  the  Car  also  had  a  light  on.     The  motonnan 
could  have  seen  some  distance  ahead  that  I  was  going  to  cross 
the  track.     When  I  first  saw  the  car  it  appeared  from  the 
distance  it  was  from  me  that  I  had  plenty  of  time  to  cross 
over,  but  the  motomiian  Avas  running  at  such  rapid  speed  that 
he  struck  me.     He  did  not  ring  any  gong  until  after  I  was 
struck,  and  did  not  stop  the  oar  until  he  had  ran  a  length 
ahead  of  me,  and  then  came  and  asked  if  I  was  hurt    It  ap- 
peared  to  be  running  about  fifteen  miles  on  hour.     T  ^\"as  (m 
this  side  of  Church  Street  crossing  w'hen  the  car  struck  me 
and  tlie  motorman  did  not  ring  any  gong  at  Church  Street 
crossing.     It  appeared  to  be  running  very  rapidly  when  the 
car  struck  me.     The  length  of  the  car  was  about  twenty-four 
feet.     It  was  only  about  one-half  a  block  from  the  public 
square  where  I  was  stricken,  and  the  street  on  which  I  was 
was  one  of  the  principal  sitreets  of  the  city,  and  oa  which 
many  vehicles  and  passengers  pass  and  cross.  I  started  across, 


N.  C]  FEBRUAEY  TERM,  1901.  457 


Moore  v.  Street  Railway  Co. 


but  did  not  look  for  tjhe  oar  until  my  horse's  feet  were  on  the 
track.  As  I  pulled  the  curtain  and  looked,  it  was  theai  about 
forty  feet  from  me  and  appeared  to  be  coming  at  about  fifteen 
roiles  an  hour.     I  did  my  best  to  get  out  of  the  wav." 

At  the  close  of  the  plaintiff's  evidence  the  defendant  de- 
murred to  same  under  Act  1897  as  amended  by  the  Act  of 
1899,  and  Hhe  Court  sustained  tlie  defmurrer  and  dismissed  the 
action.  The  plaintiff  insists  that  the  case  should  have  been 
submitted  to  the  jury  and  that  there  was  more  than  a  mere 
scintilla  of  evidence. 

It  is  well  settled  in  this  State  that  on  a  motion  for  non- 
suit the  evidence  must  be  construed  in  the  light  mos«t  favor- 
able to  the  plaintiff,  both  as  to  effect  and  credibility.  This 
rule  is  clearly  laid  down  by  Furches,  J.,  in  delivering  the 
opinion  of  the  Court  in  Johnson  v.  Raihvay,  122  N.  C,  955. 
in  the  following  words:  .  "In  cases  of  demurrer  and  motions 
to  dismiss  under  the  Act  of  1897  the  evidence  must  be  taken 
most  strongly  agtainst  the  defendant.  Every  fact  ihat  it 
reasonably  tends  to  prove  must  be  taken  as  proved,  as  the 
jury  might  so  find."  To  the  same  effect  are  the  following 
cases:  Collins  v.  Swanson,  121  N".  C,  67  ;  Cahle  v.  Railway, 
122  X.  C,  892 ;  Cox  v.  Railroad,  123  N.  C,  604;  Cogdell  v. 
Railroad,  124  is\  C,  302;  Gates  v.  Max,  125  IST.  C,  139; 
Capital  Printing  Co.  v.  Raleigh,  126  N.  C,  516.  Construing 
the  evidence  in  the  light  of  these  decisions,  we  are  of  opinion 
tiiiat  tihere  was  certainly  more  than  a  scintilla  of  evidence  tend- 
ing to  prove  the  negligence  of  the  defendant,  and  that  the  case 
ought  to  have  been  submitted  to  the  jury. 

In  cfase  of  nonsnit,  it  is  neither  necessary  nor  practicable 
to  discuss  as  fully  in  detail  points  that  may  arise,  as  it  is  in 
eases  that  have  been  tried  where  the  alleged  errors  are  specific- 
ally pointed  out  by  exception,  and  we  will  therefore  confine 
ourselves  to  a  discussion  of  the  general  principle  govemins; 
sudi  casses. 
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As  oair  State  has  few  cities  of  even,  modeirate  size,  and  con- 
sequently bu't  few  ^reet  railways,  we  find  but  lititle  help  from 
our  own  Reports.  In  fact,  neither  of  the  learned  counsel, 
who  so  ably  argued  the  ease,  cited  us  to  a  single  deeisixm  in 
this  State  which  can  be  taken  as  am  autihiority.  In  Dosier  v. 
Street  Railivay,  117  N.  C,  651,  there  w!as  no  colli&ion  what- 
ever, the  danuage  being  caused  entirely  by  the  mule,  which 
took  fright  at  the  noise  of  the  street  car  while  rumning,  as  the 
plaintiff  himself  testified,  "in  the  usual  and  ordinary  way." 
The  destructive  proclivities  and  capaibilities  of  a  mule, 
wthether  frightened  or  not,  are  of  commoai  knowledge  and  fur- 
nis»h  but  slight  analogy  for  amy  other  kind  of  accident.  In 
the  absence  of  home  authorities,  we  must  examine  those  where 
street  railwiays  have  longiesb  been  in  most  general  use. 

The  following  extract  from  the  opinioai  of  the  Court  in 
Cooke  V.  Traction  Company,  80  Md.,  551,  554,  very  clearly 
expresses  our  own  views :  "There  is,  to  begin  with,  no  possi- 
ble anal<:^  between  a  case  growing  out  of  an  injury  caused 
by  a  street  railway  car  to  a  person  rightfully  upon  the  public 
thoroughfare,  and  a  case  involving  an  injury  inflicted  by  ft 
steam  railroad  train  on  a  trespasser  wrongfully  upon  the  lat- 
ter company's  rightrof-way.  And  this  is  so  because  the  citi- 
zen has  the  same  privilege  to  use  the  street  for  travel  that  the 
street  railway  oomp-any  has  for  propelling  its  oars  thereon: 
and  the  railway  company  has  ^^apart  from  ite  franchiee  to  lay 
its  rails,  no  right  to  the  use  of  the  street  as  a  high*way  superior 
in  any  degree  to  that  possessed  by  the  humblest  individual. 
The  franchise  to  lay  its  rails  upon  the  bed  of  the  public  street 
gives  to  the  compasny  no  right  to  the  exclusive  use  of  that 
street,  and  in  no  respect  exempts  it  from  an  imperative  obliga- 
tion to  exercise  due  and  proper  care  to  avoid  injuring  persona 
who  have  an  equal  right  to  use  the  same  thoroughfare.  It  is 
bound  to  take  notice  of,  recognize  and  respect  the  rights  cd 
every  pedestrian  or  other  traveller,  and  if  by  adopting  a  mo- 
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tive  power  which  has  increased  the  sjjeed  of  its  oara,  it  has 
thereby  increased,  as  common  abeeirvaitian  demooasitr'ates,  the 
risks  and  hazards  of  accidents  to  others,  it  mnst,  as  a  recipro- 
cal duty,  enlarge  to  a  commensurate  extent  the  degree  of 
vigilance  and  care  neceeeaiy  to  avoid  injuries  which  its  own. 
appliances  h&ve  made  more  imminenit." 

In  Thatcher  v.  Traction  Co.,  166  Pa.  St.,  66,  67,  the  Ciourt 
says:  "It  is  not  our  duty  now,  nor  was  it  that  of  the  Court 
below,  to  pass  on  the  credibility  of  plaintiff's  witnesses  as  to 
the  rate  of  speed,  and  the  absence  of  efforts  to  stop  the  car 
wjien  the  danger  was  manifest.  Thiait  was  for  the  jury.  If 
the  gripman  recklessly  ran  on  at  a  high  rate  of  speed,  when 
the  probable  consequence  wa.s  a  cofllision,  that  was  negligence 
for  which  defendant  was  answerable.  As  is  held  in  Ehris- 
man  v.  East  Harrisburg  Co,,  150  Pa.,  180,  'It  is  not  negli- 
gence per  $e  for  a  citizen  to  be  anywhere  upon  such  tracks 
(railways  or  streets).  So  long  as  the  right  of  a  common  user 
of  the  tracks  exists  in  the  public,  it  is  the  duty  of  passenger 
railway  companies  to  exercise  such  wa/tohf  ul  care  as  will  pre- 
vent accidenjts  or  injuries  to  persons  who,  w^ithooit  negligence 
(Ml  their  own  part,  miay  not  at  the  moment  be  able  to  get  out 
of  the  way  of  a  passing  car.*  Or,  as  is  said  in  Gilmore  v. 
Railway  Co.,  163  Pa.,  31,  ^Street  railway  companies  have  not 
an  exclusive  right  to  tihe  highways  upon  which  they  are  per- 
mitted to  run  their  cars,  or  even  to  the  use  of  their  own 
tracks.'  The  right  of  the  wagon,  in  certain  particulars,  is 
subordinate  to  that  of  the  railwiay;  the  street  car  has,  be- 
cause of  the  convenience  and  exigencies  of  that  greater  pub- 
lic which  patronizes  it,  the  right  of  way;  whether  going 
in  the  same  direction  ahead  of  the  oar,  or  in  an  oppoeite  one 
tc  meet  it,  the  driver  of  the  wagon  m/ust  yield  the  track 
promptly  on  sight  or  notice  of  the  approaching  car ;  but  he  is 
not  a  trespasser  because  upon  the  track ;  he  only  becomes  one 
if,  after  notice,  he  negligently  remains  there." 
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In  Bobbins  v.  Street  Railway,  165  Mass.,  30,  36,  it  is  said: 
*'The  decisions  of  this  Cooirt  siho-w  that  a  distinction  h«s  been 
taken  with  reepeet  to  the  duity  to  look  and  listen  "wiien  crossing 
the  tracks  of  a  steam  railroad  where  a  railroad  train  has  the 
exchisdve  right  of  way,  and  wheai  crossing  the  tracks  of  a  street 
railway  company  in  a  public  street,  where  the  cars  have 
not  an  exclusive  righlt  of  way,  but  are  run  in  the  street  in 
common  mth  other  vehicles  and  with  travellers.  The  fact 
that  tlie  power  used  by  the  street  nailway  company  is  elec- 
tricitv,  instead  of  that  of  horses,  has  not  been  deemed  bv  the 

1/7  7  f 

Court  sufficient  to  miake  tlie  rule  of  law  which  has  been  laid 
down  concerning  the  crossing  of  the  track  of  a  steam  railroad 
exactly  applicable  to  a  street  railway." 

In  Newark  Ry,  Co,,  P.  Ry.  Co.  v.  Black,  66  N.  J.  Law, 
605,  it  is  held  that: 

"2.  The  rule  requiring  one  exercising  his  lawful  riglit*? 
in  a  place  where  the  exorcise  of  lawful  riahts  by  others 
may  put  him  in  peril  to  use  such  precaution  and  care  for  his 
safety  as  a  reasonably  piiidenlt  man  would  use  under  the  oir- 
cumst^oinces,  is  the  meiasure  of  duty  for  one  who  crosACs  a  pub- 
lic highway  on  foot.  He  must  use  his  powers  of  observation 
to  discover  appi-oaching  vehicles,  and  his  judgment  how  and 
when  to  cross  without  collision,  but  his  observation  need  not 
extend  l)eyond  the  distance  within  which  vehicles  moving  at 
lawful  speed  would  endanger  him." 

^'3.  Sti-eet  cars  pro]x^llod  by  elocitricit)'  and  nmning  along 
land  burdened  only  with  the  easement  of  a  public  highway, 
can  not  be  run  at  a  rate  of  s/pced  inconnpiatible  wdth  the  law- 
ful and  customary  use  of  the  highavay  by  others  with  reason- 
able safety."     In  this  case  we  quote  from  syllabi. 

In  Kennedy  v.  Third  Ave,  R,  Co,,  52  X.  Y.  Sup.,  551,  the 
appellate  division  of  the  Saipreme  Court  says :  "The  cable 
car  had  no  absolute  right  to  the  exclusive  use  of  the  street 
Pedestrians  and  vehicles  have  some  rights  whidh  even  cable 
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cars  are  boamd  to  reepedt.  They  have  a  rifi^ht  tx)  cai^oss  the 
sereet  even  though  a  cable  cax  may  be  in  sight.  If  not,  then 
the  city  would  be  divided  into  as  miainy  zonee  as  there  are 
lines  of  power  cars  ninining  the  length  odf  the  island,  and 
nobody  could  ever  get  aoroes.  It  was  noit  incmn'bent  upon  the 
driver  of  this  vehicle  tt>  wait  unitil  no  cable  oar  was  in  sight 
before  he  att/emp'ted  to  eroee.  He  had  a  right  to  crioee  the 
track  \^''hen  there  Was  a  reasonable  ofpportunity  to  do  so,  even 
though  it  required  the  cable  car  to  slacken  its  speed  in  order 
tiiat.  it  might  not  upeet  his  vehicle.  The  rights  of  drivers  of 
vehicles  and  of  cable  cars  are  reciprocal,  and  the  gripman  of  a 
cable  car  is  boimd  to  use  as  much  diligence  to  avoid  running 
into  a  vehicle  which  is  crossing  its  track,  as  the  driver  of  a 
vehicle  is  to  avoid  running  into  a  cable  car  which  may  be 
crossing  its  pa'tih.  It  seems  to  be  assumed  upon  the  part  of 
the  defendant  that,  unless  a  vehicle  can  certainly  entirely 
clear  a  cable  oar  approaching  at  a  high  rate  of  speed,  its 
driver  has  no  right  to  attempt  to  cross,  and  that  the  car  is  in 
no  case  bound  to  slacken  its  speed.  We  know  of  no  such  rule 
of  the  road."  This  case  is  approved  and  applied  in  Blate  v. 
Third  Ave.  R.  Co.,  60  N.  Y.  Sup.,  732,  in  an  opinion  deliv- 
ered on  November  10,  1899. 

In  McClain  v.  Brooklyn  City  R.  Co.,  116  N.  Y.,  459,  it 
was  held  that:  "A  mere  error  of  judgment  does  not  neces- 
sarily amount  to  carelessness.  If  the  plaintiff  tock  I'eason- 
able  eare  and  then  made  a  mis<take  as  to  the  safest  course  to 
pursue  in  crossing  the  street,  he  was  not  guilty  of  contribu- 
tory negligence  for  that  reason.''  And  again :  ^*That  the 
place  was  a  public  sitreet  and  plaintiff  had  a  right  to  go  where 
he  chose ;  that  no  matter  how  many  cars  were  in  the  street  he 
had  a  right  to  select  any  point  to  go  across,  but  Avias  bound  to 


exercise  care." 


We  freely  admit  that  the  company  has  the  superior  right  to 
the  use  of  its  own  tracks,  as  otherwise  it  could  not  use  them  at 
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all.  If  a  wiagctti  and  a  ear  meet  going  in  opposite  (Hrecitioins, 
fche  Avftgon  musit  turn  out,  becaiuee  the  car  can  not.  If  going 
in  the  same  direobioin,  the  "w^agoin  must  also  get  off  the  track, 
because  the  <^r  can  not  go  around  the  wagon,  and  the  public 
convenience  requires  a  car  to  travel  at  a  greater  speed  than 
the  ordinary  vehicle.  But  this  superior  right  is  not  exclusive, 
and  will  not  justify  the  oofmpaaiy  in  needlessly  interfering 
with  the  convenience  of  the  public,  or  excuse  it  from  the  con- 
sequences of  its  own  negligence. 

Where  the  wagon  and  car  meet  at  right  angles,  either  can 
stop  long  enough  for  the  other  to  pass  wiibhout  serious  incon- 
venience ;  amd  as  the  wagon  must  cross  the  track  in  order  to 
proceed,  it  is  said  that  under  such  circumstances  the  rights  of 
the  wagon  are  someWha.t  greater  than  bertween  crossings,  with 
a  corresponding  obligation  re^ng  upon  tiie  railway  company 
^to  exercise  greater  care  on  account  of  the  gmeater  probability 
of  meeting  vehicles  and  pedestrians,  with  the  increased  risk 
of  accidents.  But  this  rule  can  not  be  extended  to  interfere 
with  the  right  of  the  public  to  cross  the  track  with  reasonable 
care  at  any  point  that  their  convenience  may  suggest.  Booth 
on  Street  Railways,  sec.  303,  304  and  305 ;  EUiorttt.  on  Roads 
and  Streets,  sec.  761,  765,  767,  810,  811  and  812. 

Numerous  other  cases  might  be  cited,  but  we  think  that  the 
view  we  hsave  taken  is  sustained  by  the  practical  consensus  of 
judicial  opinion,  and  certainlv  by  the  overw-helming  weiglrt 
of  authoritv. 

The  judgment  of  nonsuit  will  be  so'  aside,  Liid  the  action 
tried  upon  its  merits. 

Error. 
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HILL  V.  MUTUAL  RESERVE  FUND  LIFE  ASSOCIATION. 

(Filed  June  4,  1901.) 

mSJJRANC^^—Proxy^-Estoppel— Vested  Riffhts, 

A  resolution  passed  at  a  meeting  of  a  mutual  benefit  association 
depriving  a  member  of  vested  rights  under  his  insurance 
contract,  does  not  bind  him  by  reason  of  his  proxy  being 
sent  to  the  meeting. 

Montgomery,  J.,  dissenting. 

Petition  to  rehear  dismissed.  For  former  opinion,  see 
J  26  X.  C,  977. 

W.  W.  Clarh,  for  the  plaintiff. 

Hinsdale  &  Lawrence,  Shepherd  &  Shepherd,  and  Setvell 
1  yng,  for  the  defendant. 

Douglas,  J.  For  the  reasons  stated  in  Straitss  v.  Life  As- 
sociation,  at  this  tenn,  the  defendant's  petition  to  rehear  is 
denied.  In  this  case  it  appears  th'at  the  plaintiff  was  present 
by  proxy  at  the  meeting  of  the  defendant  association  at  which 
the  objeotion»able  resolution  was  passed.  We  said  in  our 
former  opinion  in  this  case,  126  N.  C,  977:  "It  is  quite 
common  for  members  of  an  "aseociatiooa  to  send  their  proxies 
by  request  to  the  secretary  or  preeident  in  order  to  permit  a 
meeting  to  be  held ;  but  we  can  not  suppose  that,  by  any  such 
formal  act,  they  intend  tlo  waive  their  vested  rights,  or  to  re- 
lease the  association  from  ite  con/tractual  obligations." 

Judges  can  not  entirely  divest  tkemeelves  of  the  kno^v^ledg^ 
acquired  as  practicing  attorneys,  and  those  who  have  had  ex- 
perience in  corporate  mftnagemenit  know  that  when  a  cor- 
poration is  doing  well,  ajnd  no  material  changes  are  contem- 
plaited  in  ite  business,  but  few  of  the  individual  stockholders* 
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take  any  active  part  in  its  management^  or  even  in  the  elec- 
tion of  ks  officers.  Frequently  there  -would  be  no  quonim 
even  at  its  annual  meetings  if  it  were  not  for  the  proxies  of 
absent  stockholders.  TMs  is  especially  true  wtere  there  are 
a  large  proportion  of  non-resident  stockholders.  The  secre- 
tary usually  encloses  a  blank  proxy  in  his  notice  of  the  meet- 
ing sent  to  each  stockholder,  w*hich  the  stockholder,  if  he  does 
not  intend  personally  to  atftend  tihe  meeting,  usually  signs  in 
blank  and  returns  to  the  seoretary,  or  other  officer  from  whom 
he  received  it.  In  this  way  the  officers  of  a  corporation 
usually  control  its  meetings.  Even  thjoee  stockhiolders  that 
attend  are  generally  willing  to  let  well  enough  alona  The 
officers,  after  consulting  with  the  controlling  stockholders  who 
are  usually  themselves  directors,  make  up  a  list  of  names  to 
be  voted  for  as  directors,  and  hand  it  to  some  stockholder 
whose  name  is  not  on  it,  and  wihose  character  and  influence  are 
guarantees  of  good  faith.  He  tlien  places  the  names  in  nomi- 
nation and  moves  that  the  secretary  be  insrt:ruoted  to  oast  for 
them  the  aggregate  ballot  of  the  meeting.  If  there  is  no  obli- 
gation, this  is  done,  and  tihey  are  declared  duly  elected. 

That  the  system  of  proxies,  although  necessarily  permdtted 
by  custom  as  well  as  by  law,  is  liable  to  grave  abuse^  can  not 
be  denied.  In  the  meetings  of  National  banks  its  operation  is 
expressly  limited  by  sec.  6144  of  the  Revised  Statutes,  U.  S., 
which  reads  as  follows:  "In  all  elections  of  directors,  and 
in  deciding  all  questions  at  meetingB  of  shareholdere,  each 
shareholder  shall  be  entitled  to  one  vote  on  each  sliai-e  of  stock 
held  by  him.  Shareholders  may  vote  by  proxies  duly  author- 
ized in  writing;  but  no  owner,  cleric,  teller  or  bookkeeper  of 
such  association  shall  act  as  jjroxy;  and  no  shareholder  whose 
liability  is  past  due  and  unpaid  shall  be  allowed  to  vote." 

We  do  not  mean  to  say  thait  in  the  absence  of  legal  prohibi- 
tion, there  is  any  controlling  reason  why  an  officer  of  a  ci>r- 
poratioTi  should  not  acft  as  proxy,  provided  he  Rcts  in  entire 
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good  faith ;  but  he  must  not  abuse  his  trueit..  In  the  absence 
of  evidence  intrinsic  or  aliunde,  we  must  assume  that  such 
proxy  \v<as  intended  simply  for  tihe  0(rdinjary  purposes  of  the 
meeting,  and  not  waive  any  vested  rigihrts  belonging  to  the 
stockholder  as  an  individual.  These  princdples  are  especially 
applicable  to  cases  like  the  pre^ent^  where  an  association  has 
a  large  number  of  atockholders,  perhaps  a  majority,  living  in 
otiier  States,  who  are  neither  willing  nor  able  to  incur  the 
expense  of  going  to  a  distant  city  simply  to  be  pr^eeent  at  a 
stockholders'  meeting  in  which  tiheir  individual  votes  would 
pracitically  amount  to  nothimg. 
Petition  dismissed. 

Montgomery,  J.,  dissen/ting. 


STRAUSS  V.  MUTUAL  RESERVE  FUND  LIFE  ASSOCIATION. 

(Filed  June  4,  1901.) 

1.  INSURANCE — Contract — Mutual     Benefit     Associations — Vested 

Rights. 

A  mere  general  consent  by  a  member  of  a  mutual  benefit  asso- 
ciation to  the  amendment  of  its  by-laws  and  constitution 
does  not  authorize  such  a  change  as  will  destroy  his  vested 
rights. 

2.  INSURANCE — Vested  Rights — Recovery  of  Premiums — Remedy, 

Where  a  mutual  oeneflt  association  violates  its  contract,  the  most 
practical  remedy  of  a  member  is  to  bring  action  for  the 
premiums  paid,  with  interest  thereon. 

Petition  to  rehear  tihis  case  dismissed.     For  former  opin- 
ion, see  126  N.  C,  97. 
128 30 
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W.  W.  Clark,  for  the  plaintiff. 

Hinsdale  &  Lawrence,  Shepherd  &  Shepherd,  and  Sewell 
Tyng,  for  the  defendant. 

Douglas,  J.  This  case  is  before  us  on  a  rehearing,  being 
originally  reported  in  126  N.  C,  971.  Wo  have  again  given 
it  careful  consideration,  and  have  been  forced  to  the  same 
oonclusions  announced  in  our  former  opinion.  It  seems  use- 
less to  agiain  discuss  the  principles  involved,  as  they  are  few 
and  simple  as  the  case  is  viewed  by  us.  The  pliainitiff  had  a 
conitract  of  insurance  with  the  defendant^  wtich  the  latter 
seems  to  have  \4olated  in  its  most  essential  features  with  the 
result  of  having  destroyed  its  value  to  the  plaintiff.  But  it 
is  said  th'at  the  plaintiff  m'ade  such  comtraJot  of  insurance  with 
a  mutual  insurance  assocda/tion  of  which  he  was  a  member, 
and  by  virtnie  of  such  membersliip ;  and  that  he  is  therefore 
bound  by  all  such  rules  and  regirlatioois  as  mfay  be  thter&after 
lawfully  adopted.  "Lawful  adoption"  may  meam  much  or 
little.  Kules  may  be  adopted  under  the  forms  of  law  that 
might  nevertjheless  be  so  unreasonable  and  inequitable  as  to 
be  clearly  beyond  any  possible  conteonpl^ation  of  law.  In  any 
event  siioh  rules  can  never  have  any  greater  fo(Poe  than  the 
law  that  auibhorizes  their  adoption,  and  if  this  has  the  efifect 
of  impairing  the  obligation  of  a  contract,  i!t  is  void  by  consti- 
tutional inhibition. 

Biift  it  is  said  that  tihe  plaintiff  upon  entering  the  associa- 
tion agreed,  expressly  or  impliedly,  that  changes  might  be 
miaide  in  its  constitution  and  by-laws,  and  is  bound  thereby. 
We  have  no  evidence  that  he  agreed  that  sfuoh  changes  might 
be  made  as  were  made ;  and  we  have  no  idea  that  be  ever  in- 
tended to  place  it  within  the  power  of  the  associ<a<tion  to  Iwreak 
his  contract  at  pleasure,  or  render  it  utterly  valueless  by  sub- 
sequent stipulations  or  regulaitions  adopted  withoilt  his  con- 
sent.    A  mere  genei'al  consent  t/h'ait  the  constitution  and  by- 
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laws  may  be  amended,  applies  only  to  such  reasonable  regula- 
tions as  may  be  within  the  scope  of  its  originai  design.  We 
must  again  repeat  what  we  said  in  our  former  opinion: 
"Whatever  may  be  the  power  of  a  mutual  association  to 
change  its  bylaws,  such  change©  mnist  always  be  in  fnrtlher- 
ance  of  the  essential  objects  of  its  creation,  and  not  destruc- 
tive of  vested  rights." 

Ift  is  urged  by  the  defendant  that  if  the  plaintiflF  is  enti- 
tled to  any  relief,  it  is  not  by  recover^''  of  the  premiums 
he  has  paid,  but  by  mland^mus  for  reinstatemenit  This  rem- 
edy is  not  demianded  by  the  plaintiff,  nor  does  it  seem  practi- 
cable to  us.  It  is  true  we  might  issue  the  mandamus  to  a 
foreign  corporation  having  its  general  offices  in  New  York, 
but  how  to  nUaJce  such  a  mandamus  effective  is  a  different 
questiion,  tlie  solution  of  which  is  not  at  all  clear  to  ns.  More^ 
over,  in  the  present  instance  'the  plaintiff,  Strauss,  is  now 
dead.  Much  stress  has  been  laid  upon  the  fact  that  the  Su- 
preme Court  of  Minnesota,  in  Ebert  v.  this  defendant.,  83 
N.  W.  R.,  506,  while  agreeing  with  us  upon  the  miain  ques- 
tion of  the  right  of  recovery,  differs  wilth  us  as  to  the  measure 
of  dam'age.  We  are  much  impressed  with  the  views  of  the 
Oourt  upon  that  point,  wihich  have  mndh  to  commeind  them 
as  theoretical  propositions ;  but  we  are  equally  impressed  with 
the  frank  admission  of  the  Ooiii^t  as  to  the  difficulty  of  their 
practical  application. 

Our  own  rule,  even  in  our  own  minds,  falls  short  of  tlieorelr 
ioal  perfection,  but  after  miost  careful  oonsidenation  we  are 
unable  to  find  a  better.  The  impaired  health  of  the  insured, 
or  his  having  passed  the  insurable  age,  would  present  com- 
plications praotioally  insurmiountable  in  the  actual  trial  of  an 
adtion.  Moreover,  the  deifendant  claims  that  the  plaintiff ^s 
insurance  bias  cost  more  than  he  has  paid  in,  and  therefore  his 
recovejy  would  be  nothing.  The  plaintiff  Would  have  no 
means  of  disproving  the  alleged  cost  of  his  past  insurance,  the 
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proof  of  whioh  would  be  exclusively  in  the  posBeesioQ  of  the 
defendant.  He  migiit  crose-eixamine  the  defendant's  wit- 
nesses or  demand  its  books  and  pa.pers;  but  if  he  got  them, 
what  could  he  do  with  them  ?  It  seems  to  have  taken  thie  de- 
fendant several  years  to  find  out  tbait  the  plaintiflf's  insurance 
was  costing  more  tham  his  premiums,  and  this  it  did  only 
with  the  assistance  of  the  Insurance  Oonimissianer  of  New 
York  and  expert  actuaries.  With  or  without  such  assiatenoe, 
what  chance  would  the  average  juror  have  of  mentally  digest- 
ing five  hundred  pages  of  insurance  statistics  ? 

All  actions  must  be  capable  of  a  practical  determiinaition, 
with  a  reasonable  oertainity  of  sutetantial  justice;  and  rules 
of  law  must  be  adjusted  to  that  end,  even  if  in  exoeptioofial 
eases  they  fall  shoi^t  of  the  full  measure  of  ideal  right.  A 
distinguished  jurist  hias  said:  "Indeed  one  of  the  remark- 
able tendencies  of  the  English  Common  Law  upon  all  subjects 
of  a  general  nature  is,  to  aim  at  practical  good  rather  th«an  at 
theoretical  perfection ;  and  to  seek  lees  to  adminislter  justice 
in  all  possible  oases,  thian  to  fumisih  rules  which  shall  secure 
it  in  tlie  common  course  of  humjan  business."  Story  Eq. 
Jut.,  page  115.  The  rule  we  hav^  followed  is  not  new.  It 
wias  laid  down  by  Ohief  Justice  Pearson  in  Braswell  v.  Insur- 
ance Co.,  75  N.  C,  8,  and  has  been  uniformly  foilowed  in  this 
State  for  the  past  twenity-five  years. 

But  it  is  siaid  this  rule  was  intended  to  apply  to  **old  line'' 
companies  and  not  to  mutual  assooiatioins.  Where  is  the 
essential  difference  in  principle  or  in  its  practical  resuU  ? 
Both  companies  pay  back  only  what  they  have  received  with 
le^al  interest  thereon,  and  neither  company  is  permitted  to  re- 
tain anything  for  the  cost  of  past  insurance.  If  the  mutual 
association  receives  less,  it  pays  back  less.  If  the  *old  line'" 
company  collects  more  than  the  aotual  cost  of  insFiiranoe,  it 
pays  back  that  much  more,  and  loses  its  surplus  as  well  as  its 
cost  of  insurance. 
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As  we  see  no  reason  'to  chiange  our  former  judgmemt,  the 
petition  to  rehear  is  denied. 
Petition  dismissed. 


SIMMONS  V.  MUTUAL  RESERVE  FUND  LIFE  ASSOCIATION. 

(Filed  June  4.  1901.) 

1.  INSURANCE  —  Contract  —  Mututd   Benefit   Associaiiona  —  Vested 
Rights 

A  mere  general  consent  by  a  member  of  a  mutual  benefit  associa- 
tion to  the  amendment  of  its  by-laws  and  constitution  does  not 
authorize  such  a  change  as  will  destroy  his  vested  rights. 

2  INSURANCE— Ve«<6d  Rights—Recovery  of  Premiums— Remedy. 

Where  a  mutual  benefit  association  violates  its  contract,  the  most 
practical  remedy  of  a  member  is  to  bring  action  for  the  pre- 
miums paid,  with  interest  thereon. 

W.  W,  Clark,  T.  B,  Womach,  and  Simmons  &  Ward,  for 
the  plaintiff. 

Hinsdale  £  Lawrence,  and  Shepherd  &  Shepherd,  for  the 
defendiaut. 

Douglas,  J.  This  is  an  action  brought  to  recover  the  as- 
seasrmenits  which  the  plaintiff,  F.  G.  Siminlons,  has  paid  the 
defendant  on  a  contract  of  insurance  which  the  plaintiffs  al- 
lege has  been  unlawfully  cancelled  by  the  defendant.  Viewed 
in  the  light  of  the  original  oontraot,  the  facts  of  this  case  seem 
to  bring  it  within  the  principles  decided  in  StraiLss  v.  Life 
Association,  126  N.  C,  971,  and  om  r«ehearing  at  this  term. 
It  seems  that  the  plainltiffs  on  November  10,  1895,  commenced 
an  action  based  on  the  alleged  breach  of  the  original  con- 
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traot^  ^ivihich  terminalted  in  a  oampromiee  agreement  dated 
October  31,  1896.  What  might  hm^  been  the  proper  oan- 
stniction  of  that  compromise,  or  its  legal  efTecrt:,  is  not  be- 
fore us,  as  it  seems  to  have  been  repudiated  by  both  partieB. 
This  being  so,  the  parties  are  relegated  to  their  former  con- 
txact.  Even  if  the  seoond  contradb  weare  otherwise  in  force, 
it  has  been  admittedly  violajted  by  the  def  endiant,  who  can  not 
be  allowed  to  "approbate  and  reprobate"  the  samie  infltmment 
in  the  siame  breath.  Such  being  the  case,  we  see  no  error  in 
the  judgment  of  the  Oourt  below. 
AflSrmed. 
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PERRY  V.  WESTERN  NORTH  CAROLINA  RAILROAD  CO. 


(Filed  June  5,  1901.) 


1  RAILROADS — Lessor — Lessee — Negligence. 

The  lessor  of  a  railroad  is  liable  for  the  negligence  of  the  lessee 
in  the  operation  of  the  road. 


2.  RAILROADS — Negligence — Trespasser, 

It  is  not  error  to  refuse  to  charge  that  a  railroad  owes  no  duty  to 
a  trespasser  except  not  to  injure  him  wantonly  or  wilfully. 


8.  ARGUMENTS  OF  COUNSEL— iVgu?  Trial— Improper  Remarks  of 
Counsel — THal. 

The  improper  remarks  of  counsel  in  this  case  constitute  ground 
for  a  new  trial. 


Action  by  J.  A.  Perry,  administratjor  of  Pink  Perry, 
against  the  Western  Nor'tih  Catrclimla  Kladlroadi  heaaid  by 
Judge  W.  B.  Council  and  a  jurj',  at  January  (Special)  Term, 
1901,  of  fhe  Superior  Court  of  Burke  County.  From  a 
judgment  for  the  plain'tiff,  the  defend'anit  appealed. 

« 

Avery  £  Avery,  and  Avery  &  Ervin,  for  the  plaintiff. 
Geo,  F.  Bason,  for  the  defendtant. 

Douglas,  J.  This  is  a  oivil  action  brought  by  tlie  admin- 
istrator of  Pink  Perry,  deceased,  for  damages  for  the  alleged 
negligent  killing  of  his  intestate.  The  following  are  the 
issues  as  submitted  and  answered: 

1.  Was  the  injury  resulting  in  the  death  of  the  plaintiff's 
intestate  emised  by  the  negligence  of  the  Sou  them  Railway 
Company  as  alleged  in  the  complaint  ?     Ans.  Yes. 

2.  Bid  intestate  by  bis  own  negligence  contribuite  to  the 
injury  resulting  in  his  deaith  ?     Ans.  Yes. 
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3.  Notiwithsibanding  such  negligence  on  the  part  of  the  said 
intestate,  could  the  Souifchem  Railway  Coonpamy  by  the  ex- 
ercise of  due  care  and  prudence  have  prevented  the  killing? 
Ans.  Yes. 

4.  Is  the  defendant  answerable  for  the  negfldgenoe  of  the 
Souiihepn  Railway  Oomrpany  in  causing  tflie  death  of  the 
plaintiff's  initestate?     Ans.  Ye^ 

5.  What  damage  has  the  plaintiff  sustained  ?     Ans.  $7,000. 
The  following  are  the  defendant's  assignmenrts  of  error: 

1.  The  defendant  assigns  for  error  soich  parts  of  the  chaiige 
of  the  Court  as  are  embraced  by  exceptions  1,  2,  3  and  4. 

2.  To  the  refusal  of  the  Cooirt  to  give  the  insitrucrion  num- 
bered 13,  which  was  prayed  for  by  defeind'ant. 

3.  To  the  refusal  of  the  Court  to  sustain  defendant's  objee- 
tfion  to  the  remarks  of  counsel  as  set  out  in  its  sixdh  exoeptioiL 

4.  To  the  finding  oi.  the  Court  of  the  fourth  issue  in  the 
affirmative. 

5.  To  the  refusal  of  the  Court  to  grant  a  nerw  trial. 

The  first  assignment  can  not  be  susitained.  His  Honor's 
charge  was  full,  occupying  13  piagee  of  the  printed  record, 
and,  \ve  think,  fairly  presented  the  case.  The  defendant's 
exceptions  to  the  charge  are  somewhat  "broadside"  in  their 
nature,  one  of  tihem  including  nearly  two  pages  of  the  printed 
charge  in  a  single  exception.  We  have,  however,  examined 
the  charge,  and  think  it  should  be  sustained  upon  its  merits. 
xVs  the  questions  involved  have  been  so  recently  and  so  elabor- 
ately discussed  by  this  Court,  and  as  a  new  trial  must  be 
granted  upon  the  third  exception,  we  do  not  think  it  neces- 
sary to  further  commen^t  upon  the  clrarge. 

The  second  assigimienrt  can  not  be  sustained.  We  suppose 
it  refers  to  tlie  sixth  exception,  although  the  prayer  itsaelf  is 
not  numbered  in  the  records.  This  exception  oould  not  have 
been  given,  as  it  is  against  the  uniform  ourrent  of  our  de- 
cisions. 
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The  fourth  assignmedit  is  without  mearvt,  as  the  question  in- 
volved hias  been  directly  decided  iu  James  v.  Railroad,  121 
N.  C,  523.  Why  it  shouM  hfave  been  put  in  the  form  of  an 
iseue  in  the  oajse  at  bar  does  not  clearly  appear  to  us.  As  a 
common  carrier,  oihar'bered  by  the  Sbate,  aasumee  certain  obli- 
gaitdons  to  the  public  of  whidh  it  can  not  absolve  itself  by  its 
own  act  alone,  it  is  prim'arily  liable  for  all  injuries  caused  by 
the  negligent  management  of  its  road.  In  any  event,  the  bur- 
den rests  upon  i^t  of  shomng  such  facts  as  will  release  it  from 
its  prima  facie,  and  we  might  almost  say,  i^ts  inhei^enit  liabil- 
ity. No  such  evidence  appearing,  there  was  no  error  in  the 
direction  of  his  Honor. 

The  matter  seem's  to  have  been  presented  as  a  pure  ques- 
tion of  law.  It  is  true  the  counsel  agreed  in  the  Oourt  below 
tliat  all  evidence  bearing  upon  this  question,  whietiher  record, 
documentary  or  oral,  that  had  been  offered  in  the  James  case 
(121  N.  C,  523,  530),  should  *'be  oonsidered  as  inferoduoed" 
in  the  present  case.  No  such  evidence  appears  in  this  record, 
and  we  do  not  feel  called  upon  to  review  the  James  case.  Thiat 
a  railroad  company  leasing  its  road  is  liable  for  the  negli- 
gence of  its  lessee  in  the  operation  of  the  road,  is  well  settled 
in  this  State.  Aycoch  v.  Railroad,  89  N.  C,  321,  330 ;  Logan 
V,  Railroad,  116  N.  C,  940;  Norton  v.  Railroad,  122  N.  C, 
910,  937.  The  third  assignment  of  error  has  given  us  con- 
siderable difficulty,  but  we  are  forced  to  the  conclusion  that 
i^  must  be  sustained.  The  following  staitement  is  taken  from 
the  record :  "During  the  course  of  the  argumient  by  one  of 
the  plaintiff's  counsel,  he  took  occasion  to  compliment  E.  E. 
Simpson,  conductor  of  a  m'aterial  train,  and  to  stiate  th'ail:  he 
was  a  man  of  good  character;  had  been  known  to  him  all  of 
his  life;  t»haJt  he  had  no  intenition  to  aJttack  him  and  thlat  he 
believed  that  Mr.  Simpson  intended  to  tell  the  facts  correctly 
as  far  as  thev  came  under  his  ol^servation.  He  said  further, 
however,  that  he  regretted  that  he  could  not  say  so  much  for 
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the  witnesses  Bkck  and  Hendricks,  and  it  was  transparent 
to  every  one  who  heard  the  examinaition  tihat  they  were  not 
fair  and  impartial  witnesses,  bu)t  were  influenced  by  the  fact 
tharti  tihey  were  employees  of  defendant.  He  fnrtlher  stated 
that  he  hiad  onoe  thought  thiait  a  man  could  t^ke  enuployinent 
from  this  railroad  company  and  yet  feel  free  to  tell  the  whole 
truth  upon  the  witness  aband,  but  that  his  observation  within 
the  last  few  years  in  the  court-house  had  taught  him  thait  men 
w<ho  held  their  place  at  the  will  of  a  railroad  company  wera, 
as  a  rule,  subjected  to  great  temptations  which  mi09t  of  ihem 
could  ndt  withstand.  He  then  said :  ^I  will  give  you  an  in- 
stance without  mentioning  any  names.  I  was  tirying  a  case 
against  the  sanue  defendant  when  an  engineer  was  placed 
upon  the  witness  stand  whom  I  had  knoiwn  for  25  years,  and 
whose  character  I  would  have  stwom  to  upon  the  sitand,  was 
good.  This  man  had  been  discharged  for  carelessness  by  tiis 
company  and  re-employed  two  or  three  months  before  the 
trial.  He  was  introduced  for  the  company,  and  on  his  cross- 
examination  in  chief  so  stated  the  facts  bearing  upon  the 
question  of  negligence,  in  the  case  then  on  trial,  as  to  acquit 
the  defendant  of  all  blame.  On  the  cross-examination,  coun- 
sel who  appeared  with  me  handed  him  a  printed  stbitemeot 
purpOTiting  to  have  been  theretofore  made  by  him  giving  a 
full  acoount  of  the  facts  which  he  had  just  professed  to  nai^ 
rate,  and  which  printed  statemenit,  signed  by  him,  was  utterly 
contradictory  of  his  evidence  as  just  delivered,  and  that  there- 
upon he  hmke  down  and  begged  with  tears  in  his  eyes  that 
the  paper  should  not  be  shown  to  him.  Counsel  further 
started  that  he  didn't  then  abuse  that  witness,  for  he  felt  he 
had  perjured  himself  to  pu)t  bread  in  the  mouths  of  his  chil- 
dren. He  then  said  tliat  he  wished  the  jury  in  passing  upon 
the  testimony  of  employees  Black  and  Hendricks  to  recollect 
that  their  bread  and  meat  depended  upon  the  managers  of 
the  Southern  Railway  Company.     During  the  course  of  this 
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argttmenjt  tjhe  defendant,  through  their  oounsel,  aax«e  and  ob- 
jected to  such  argument  being  made.  The  Cbuit  overruled 
the  objection,  and  one  of  the  oooinsel  for  defendant,  S.  J.  Er- 
vin,  stated  to  his  associate,  6.  F.  Biason,  the  leading  counsel  in 
the  case,  in  a  tone  laudible  to  the  Court,  ^Why  don't  you  ex- 
cept V  and  in  reply  Mr.  Bason  said,  *I  do  not  have  to  exioept 
now.'  Defendaaait'e  counsel  upon  the  sitatement  of  this  case 
upon  appeal  insisted  that  his  language  vms  intended  to  con- 
vey the  idea  that  he  did  except  to  the  language,  -wihereupon 
the  Court  allows  sucih  exiaeption." 

The  exception  does  not  appear  to  have  been  taken  in  a  very 
regular  maniner ;  but  as  his  Honor  hias  allowed  it,  evidently 
for  the  purpose  of  giving  the  defendant  the  fullest  oppor- 
tunity of  appeal,  we  will  examine  it  in  the  spirit  in  wihich  it 
w5as  allowed. 

This  Court  has  said  in  the  case  of  McLamb  v.  Railroad^ 
122  N".  C,  862,  872 :  "Much  allowance  musit  be  made  for 
the  zeal  of  counsel  in  a  hotly  contested  case,  especially  where 
the  colloquy  is  mutual ;  and  indeed  much  latitude  is  necessa- 
rily given  in  the  argument  of  a  case  where  there  is  conflicting 
evidence;  but  counsel  should  be  careful  not  to  abuse  their 
high  prerogative,  and  whiere  the  remarks  are  improper  in 
themselves,  or  are  not  warranted  by  the  evidence,  and  are 
calculated  to  mislead  or  prejudice  the  jury,  it  is  the  duty  of 
the  oour't  to  interfere."  The  same  remarks  will  apply  to  thie 
ease  ait  bar.  If  the  witnesses  had  misjbdhaved  in  any  \vay 
upon  the  stand,  either  in  words  or  musmm^Ty  or  s^howed  any 
bias  either  of  fear  or  favor,  their  testimony  would  be  the 
proper  subject  of  comment  by  counsel.  In  cases  where  the 
direct  testimony  of  mtnesses  is  diiaonieitrictally  opposite,  some 
of  the  witnesses  must  be  testifying  improperly,  either  to  that 
^ich  tbey  know  is  not  true  or  to  that  of  which  they  have  no 
knowledge.  In  such  circumstances  it  is  natural  thialt  the 
counsel  should  attribute  such  false  tegrtimony  to  the  opposing 
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wknesses.  Whether  he  exceeds  his  privilege  in  doing  so  must 
necessarily  be  left  largely  to  tihe  discretion  of  tihe  Judge  try- 
ing the  ca^e,  v/ho,  hiearing  tihe  testimony  and  seeing  the  be- 
havior of  the  witnesses  can  judge  far  better  than  any  one  else 
•  of  the  propriety  of  his  comments.  If  tihait  were  all,  we  \wrald 
hesitaite  to  inberfere;  but  coimsel  went  far  beyond  any  testi- 
mony in  the  case,  and,  over  the  objection  of  the  defendant 
relaibed  facts  wiitliin  his  personal  knowledge,  not  of  commcui 
inforfnation,  and  which  were  not  in  e\aden<«.  These  farts 
were  essentially  damiiging  in  tiheir  na)ture,  and,  coming  from 
so  high  a  source,  were  capable  of  producing  the  most  damger- 
ous  prejudice.  Th^t  th.e  coimsel  intended  no  impropriety, 
which  we  cheerfully  admit,  does  not  alter  the  case.  The  fac^. 
remains  that  such  statements,  coming  from  one  of  his  high 
character  and  exalted  position  in  his  profession,  became  only 
the  more  dangerous  when  addressed  to  jurors  whose  confi- 
dence he  justly  possessed.  Such  statements  were  not  in  evi- 
dence, and  were  nob  properly  admissible  in  the  argimient  of 
counsel. 

For  the  failure  of  his  Honor  to  interfere  at  the  request  of 
opposing  couns(*l,  a  new  trial  musrt  be  ordered. 

New  trial. 

Montgomery,  «T.,  concurs  in  the  conclusion  reached  in  the 
opinion  of  the  Court  that  a  new  trial  maist  be  had  and  for  the 
reason  assigned.  He  thinks,  howv?ver,  thlat  his  Honor  should 
have  given  ?fo.  13  of  the  defendant's  special  prayers  for  in- 
struction, w^hidi  was  in  tihe  following  language:  *'If  the 
jury  find  from  the  evidence  that  intestate  went  to  defendant's 
depot  for  the  purpose  of  beating  a  ride  on  one  of  defendant's 
trains,  then  in^testate  was  «  trespasser  from  the  momertt  he 
entered  defendant's  premises  and  the  defendant  owed  him  no 
duty  except  not  to  injure  him  wantonly  or  wilfully  or  with 
such  carelessness  as  amounts  to  a  reckless  disregard  of  oonse- 
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quences."  And  it.  follows,  theoi^fore,  if  that  view  is  correct, 
that  that  part  of  his  Honor's  charge  wlhich  laid  down  the  law 
governing  the  defendant's  dnity  towtard  the  intestate  and  its 
liability  for  the  injury  inflicted  on  him  as  thalt  which  would 
be  applicable  to  one  who  had  a  right  to  be  at  the  depot — ex- 
cepted to  by  the  defendant  in  1,  2,  3  and  4  of  its  exceptions — 
was  erroneous.  The  witness  Brittain  testified  that  the  intes- 
tate told  him  a  short  time  before  he  was  killed  tihat  he  in- 
tended beating  his  way  on  the  train  to  Hickory  from  Mor- 
ganton. 

Cook,  J.,  concurs  in  above. 


CUTLER  V.  ROANOKE  RAILROAD  AND  LUMBER  CO. 

(Filed  June  5,  1901.) 

1.  CANCELLATION    OF    Iff STRVMKNTS  —  Fraud  —  Deed -- SufJIr 

ciency  of  Evidence — Fraud  in  Treaty — Fraud  in  Factum — 
Contract. 

Evidence  in  this  ca^  as  to  fraud  in  making  a  deed  was  sufflcient 
to  submit  to  the  jury. 

2.  EVIDENCE — Competency — Parol  Evidence — Deeds — Fraud. 

Evidence  to  vary  and  contradict  the  terms  of  a  deed  is  competent 
upon  the  question  whether  there  was  fraud  in  making  the 
deed. 

AoTiox  by  J.  !M.  -and  J.  A.  Cntler  against  tjhe  Roanoke 
Railroad  and  Lumber  Company,  heard  by  Jndge  2\  A.  Mc- 
Neill and  a  jury,  at  Fall  Term,  1900,  of  tihe  Saiperior  Court 
of  Washington  County.  From  a  judgment  for  the  plain- 
tiffs, the  defendant  appealed. 
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H.  8.  Ward,  for  the  plaintiffs. 
A,  0,  Oaylord,  for  the  defendant. 

FuRCHES,  C.  J.  This  is  an  action  to  recover  damlages  for 
trespass  by  defendant  on  the  land  of  the  plaintiff,  for  timber 
cut  and  rema\''ed  from  said  land  and  to  vacate  a  deed  dated 
the  17th  of  Maroh,  1899,  or  to  have  it  corrected. 

It  appeared  on  the  trial  and  Was  admitted  bv  all  parties, 
that  the  plaintiff  had  oonveyed  all  the  timber  on  the  land 
embraced  in  the  deed  of  the  17th  of  March,  1899,  to  the  de- 
fendtaint,  by  deed  dated  28th  February,  1887,  of  a  size  above 
13  inches  diamieter  at  the  stump;  «aind  tihait  tihe  time  in  ^ioh 
defendant  was  to  cut  and  remove  said  timber  had  not  expired 
by  some  months.  The  allegation  of  <the  plaintiff  is  that  on 
the  17th  of  March,  1899,  one  Freemfan,  agent  of  the  defend- 
ant came  to  him  in  the  store  of  one  Bowen,  and  stated  to  him 
that  since  the  date  of  the  firstt  deed,  28tli  February,  1887, 
other  timber  on  the  land  had  grown  to  thirteen  inches  and 
proposed  to  buy  tlia't  growth ;  or,  in  other  words,  to  buy  all  tie 
timber  on  s«id  land  above  13  inches;  that  defendant  did  not 
want  any  further  time  in  which  to  get  said  timber  off  the  land 
— said  that  it  would  all  be  taken  off  by  June, which  was  within 
the  rime  named  in  the  originail  deed.  The  original  deed  of 
February,  1887,  authorized  the  defendant  to  put  su<ih  tram- 
roads  on  said  land  as  might  be  necessary  to  remove  lihe  tim- 
ber therefi^m. 

The  plaintiff  alleges  tbat  the  contrac'  was  to  sell  defendant 
the  growth  of  the  timber  since  the  da.te  of  the  firsft  deed,  to  13 
inches,  for  $25.00,  and  thait  this  was  the  only  oontnaot  that 
was  made.  The  case  rests  on  the  plaintiff's  testimony,  vpticb 
is  as  f olloiws : 

"The  bargain  between  me  and  Mr.  Freeman,  the  defend- 
ant's agenit,  for  the  sale  of  'the  timber  under  the  deed  of 
March  17,  1899,  was  made  at  Horawe  Bowen's  atora     Tree- 
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man  said  that  the  oompany  wouM  out  the  tamber  I  had  acid 
to  it  by  deed  of  Jime  13,  1887  (whidi  was  same  sold  in  last 
deed  before  the  time  went  out  on  June  13,  1899),  aind  that 
the  oompany  didn'^t  want  any  more  time,  but  that  there  was  a 
lot  of  timber  on  the  land  that  had  grown  up  over  thirteen 
inches  at  stump  since  that  deed  was  eixecuted,  that  they 
could  not  cut  under  that  deed,  and  that  tihe  company  wanted 
to  buy  the  growfth  that  bad  grown  up  since  June  13,  1887. 
I  thought  they  would  break  it  to  pieces  in  cutting  the  other,  so 
I  agreed  to  sell  it.  T  to'ld  him  I  Woaild  not  sell  Mm  -any  more 
time  on  the  other  timber  because  he  wouldn't  offer  me  as 
much  'as  he  Was  offering  others  in  the  neighborhood.  He  said 
all  right  he  didn't  want  anything  but  the  sfrowth,  as  he  al- 
ready had  the  balance.  When  we  bargained,  I  went  home  to 
get  my  wife  to  sign  the  deed.  It  was  about  one-half  or  three- 
fourths  of  a  mile.  He  went  along  with  me  to  where  the  log 
was  across  t?he  path,  where  he  could  not  pass.  He  was  in  a 
buggy.  I  walked.  I  left  him  at  tiiie  log  to  write  the  deed 
while  I  went  to  the  house  for  my  wife.  When  I  got  back 
he  h-ad  the  deed  written.  It  was  late  in  'the  evening,  the  sun 
was  about  an  hour  high.  His  horse  was  so  restless  he  Wouldn't 
be  still  a  minute.  He  said  to  me,  'Make  haste  and  sttgn  it;  it 
is  larte  and  I  am  in  a  great  hurry.  I've  got  to  go  to  Wash- 
ington to-niight.  This  horse  hasn't  got  sense  enough  to  stand 
sti'U.'  My  son  was  off  some  distance  ou'tting  wood.  He 
handed  me  the  deed  to  sdgn  and  as-ked  me  if  I  wanted  to  re>ad 
it  I  toild  him  that  if  it  was  like  the  bargain  he  made  it  was 
all  right.  He  said  it  was  just  as  the  bargain  was.  Thiat  he 
would  have  all  the  timiber  cut  off  by  June  and  before.  I 
thought  he  was  telling  me  the  truth,  and  I  trus^ted  to  his  hon- 
esty. He  paid  me  only  $25.00  for  the  timber  passed  in  this 
deed  and  didn't  read  it.  I  can  not  read  good.  I  didn't  have 
my  glasses  and  when  I  tried  to  read  withou't  them  tihe  lines 
ran  together.     I  can  read  print  better  than  wtri'ting.     The 
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timiber  is  described  iii  the  printed  part  of  the  deed.  I  can 
read  the  Avords  of  the  printed  partt  of  "the  deed  as  the  oounsel 
moves  his  pencil  to  them,  but  the  lines  ait  once  run  together 
when  he  stops  (council  here  took  the  deed,  pointing  with  his 
pencil  to  portion  of  it  and  witness's  statements  were  in  refer- 
ence to  the  principal  portions  of  the  paper).  Freem<an  was 
Notary  and  took  my  acknowledgmeint  and  examination  of 
wife. 

"I  thought  when  I  signed  the  deed  it  did  not  convey  all  my 
timber,  and  was  misled  and  induced  to  sign  it  by  the  state- 
m)ent  of  Freem'an  tha.t  it  wias  as  we  baj^ained." 

The  (.ourt  thougbt  this  testimony  suflSciont  evidence  of 
fraud  to  submit  the  quesitian  to  the  jury,  and  this  is  the  qiies- 
tiion  presented  by  tJie  appeal. 

Frauds  affecting  the  validity  of  deeds  are  of  two  kinds- 
fraud  in  the  fajcibiuu,  and  fraud  in  the  treaty.  This  distinc- 
tion, though  not  as  material  now  as  formerly,  is  still  ma4«rial 
in  some  cta^es.  Medlin  v.  Buford,  115  X.  C,  260.  Besides 
the  imjyortance  of  the  distinction  pointed  out  in  Medlin  v. 
Bvfordj  it  was  im/portajit  before  the  junctio-n  of  legal  and 
equiftable  juris»diotion  in  the  saane  Court,  to  determine  the 
jurisdiotion,  as  couKs  of  law  had  jurisdiction  of  frauds  in 
the  factum,  but  noit  of  frauds  in  the  treiaty  which  -vvere  cog- 
nizable alone  in  ooiirts  of  ei^uiity.  This  made  it  impoartant 
to  determine,  before  commencing  the  "aotion,  whether  it  was 
fraud  in  tlie  faetuni  or  fraud  in  the  treaty,  as  the  proper 
Court  in  whidh  to  bring  tJie  action  depended  on  tliis  distinc- 
tion. And  while  the  distinction  is  important,  it  is  not  of 
that  importanee  that  it  formerly  wtas,  as  one  is  srure  nmv  to 
get  into  the  right  Court,  if  there  is  fraud  whether  in  the 
factum  or  in  'the  treatv.  In  this  case,  wihile  there  mav  be 
some  slight  evidence  of  fraud  in  the  factum — such  as  the  im- 
suitable  place  where  the  deed  was  execusted,  tihe  apparent 
haste  with  which  it  was  done,  the  remiarks  of  defendant's 
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agent  to  hurry  and  sign  tlie  deed — ^that  his  horse  did  not 
have  sense  enou^ih  to  stand ;  that  it  was  then  I'ate  and  he  h^ad 
to  go  to  Washington  that  night,  a  distiance  of  18  miles.  Be- 
sides, k  setTiiss  to  us  that  Freeman  wias  doing  a  little  too 
mucli.  lie  was  agent  of  the  defendant  oompany  and  an  offi- 
cer of  the  law.  When  tihe  dec^d  was  signd  he  moved  ''the 
previous  question''  and  by  taking  the  acknowledgment  and 
privy  examination!,  undertook  to  ''lay  the  matter  on  the 
table.''     We  do  not  sav  that  he  could  not  in  laiw  take  this 

4' 

acknowledgment  and  privy  examination,  but  these  things, 
taken  in  connetction  with  the  fact  that  the  deed  was  not  read 
to  the  parties  ni'aking  it,  is  some  evidence  we  think  of  fraud 
in  the  factum. 

But  leaving  out  of  'tthe  case  these  susipiciouis  oircumstanoes 
we  have  just  stated,  it  seeims  to  us  to  be  a  dase  that  should  have 
gone  to  the  jury  upon  the  evidence  of  fraud  in  the  treaty. 
In  the  ca«?of  McArthuv  i\  Johnson,  61  X.  C,  317,  tihe  Court 
held  that  plaintiff  cxmhl  not  recover,  and  that  wa^s  a  case  very 
much  like  this,  except  there  v\las  no  question  in  that  case  but 
what  the  plaintiff  could  read.  In  this  case  the  evidence 
leaves  the  qiieis'tion  wliether  plaintiff  could  read  in  doubt. 
And  if  this  was  a  material  question  in  the  ease  it  should  have 
l)een  left  to  the  jury.  The  case  o^  Mc Arthur  v.  Johnson  was 
brought  in  the  Superior  Court  of  Jaw  l>efore  it  had  equitable 
jurisdiction,  and  the  (^ourt  held  tihait  it  was  not  a  case  of 
fraud  in  the  fact  inn,  and  the  plaintiff  cmild  not  recover.  But 
in  the  discnission  o^  the  ciise  the  (V)fui"t  lavs  down  the  distinc- 
tion  In^ween  fraud  in  tihe  factum  and  fraud  in  the  tre'aty; 
and  while  the  CViairt  did  not  dec»ide  that  that  case  was  a  case 
of  fraud  in  the  treaty  it  seeim^  to  us  that  the  definition  given 
in  the  discussion  of  the  case  .^hows  thair  i-r.  was.  Antl  the  same 
doctrine  is  held  in  Gant  v.  Hunsncher,  34  X.  C,  254;  55 
Am.  Dec.,  40.S,  while  the  more  recent  case  of  Medlin  v.  Bu- 
ford,  115  X.  C,  2G0,  which  seems  to  be  purti  largely  on  Mc- 
128 31 
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Arthur  v.  Johnson,  clearly  ahows  thtat  this  dase  is  one  of  fraud 
in  the  tre^icy,  if  plaintiff's  evidence  is  to  be  believed ;  and  we 
have  nothing  to  do  witli  tlmt,  as  it  is  purely  a  question  for 
the  jury. 

In  Medlin  v.  Buford,  the  pladntitf  signed  a  paper  upon  tie 
rcpi^sentation  of  Davis  that  it  was  a  power  of  attorney  au- 
thorizing him  to  raise  $1,000,  to  invest  for  her  benefit,  at  a 
prolit  of  $25  per  moiltii.  The  plain'tiff  in  that  case  could 
read,  but  did  not  read  tlie  deed ;  was  iniposed  upon  by  the 
false  ropresentajtion  of  Da\ds  as  to  the  contents  of  the  deed, 
and  tlie  Court  held  thiat  tiiis  was  not  a  fraud  in  the  factum, 
and  as  tiliird  parties  who  wei'e  innocent  of  the  fi^ud  had  be- 
come interested,  the  plaintiff  could  not  recover.  But  it  is 
distinctly  held  that  it  was  a  fnaud  in  the  treaty,  and  would 
be  declared  void  as  to  Davis,  and  also  as  to  Mrs.  Buford,  if 
she  or  her  aJttorney  (Mr.  Cutler)  had  knowledge  of  the  fraud. 

The  distinction  tetween  fraud  in  blue  factum  and  fraud  in 
the  treaty  seems  to  be  very  narrow,  but  still  it  exists  and  it 
soems  still  ini]X)rtant  thait  it  shoaild  be  obscrvrd  as  in  the  case 
of  Medlin  v.  Buford, 

While  it  is  important  to  obsen^e  these  anciemit  landmlarks 
and  to  give  force  and  validity  to  tlie  doctrine  of  fraiud  as 
applied  to  executed  contracts — to  deeds — it  should  not  be 
lightly  done.  ilisrepiTsentaitions  in  the  treaty  as  to  loca- 
tion, lx)undaries,  quality,  value,  etc.,  of  Which  the  other  party 
had  notice,  or  miuiit  have  had  knowledge  by  reasonable  dili- 
gence, will  not  ho  heard  by  courts  of  law  or  equity  to  invali- 
date deeds.  If  tliis  were  »>,  it  would  aeem  tiliat  no  man's 
title  would  be  safe.  Parties  entering  into  soleaim  contracts, 
such  as  deeds,  must  use  ordinarj'  prudence — ^must  examine 
matters  open  to  tliem  at  the  time  of  executing  their  deeds,  or 
they  will  not  be  heard  to  complain.  Lyfle  v.  Bird,  48  N.  C, 
222  ;  Saunders  r.  Hatterman,  24  N.  C,  32 ;  37  Am.  Dec.,404. 

In  this  case  it  appears  from  the  deed  of  the  28th  of  Febru- 
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ary,  1887,  that  plaintiff  sold  and  conveyed  to  defendant  all 
the  timber  on  a  eeiibain  tract  of  land  containing  ninety  acres, 
atove  13  inabes  at  tihe  stump,  with  the  privilege  of  establish- 
ing tram-road  across  said  land  'tlo  be  used  in  removing  said 
timber.  In  tihe  deed  of  the  17th  of  Mardh,  1899,  he  con- 
veys all  the  timber  above  12  inches  at  the  stump  and  conveys 
the  fee-simple  in  all  the  land  covei-ed  by  these  roads.  And 
extends  the  time  to  remove  the  timiber  to  one  year  from  the 
17th  of  March,  Which  "wt^uld  have  been  out  ait  an  earlier 
period. 

If  tihe  plaintiff's  stateonent  of  the  contract  of  tlie  17th  of 
March,  1899,  be  true,  the  clianges  contained  in  the  deed  as 
drawn  by  Freeman  and  signecl  by  plaintiff  are  materially 
different;  and  as  this  deed  AVas  not  read  by  plaintiff  (as  he 
says)  because  he  could  not  read  it  without  his  sjpvectacles, 
which  he  did  not  have,  but  was  signed  by  him,  relying  on 
the  statements  of  Freeman  *'tihat  it  was  dra%\Ti  just  as  the 
contract  -was,"  was  a  fraud  in  tihe  treaty  upon  the  plaintiff 
and  should  have  been  submitted  to  the  jury. 

If  the  plainitiff  had  required  it  to  be  read  and  Freeman  had 
read  it  falselv  it  would  have  been  a  fraud  in  the  factum. 
Mc Arthur  v.  Johnson,  Medlin  r.  Buford,  supra. 

There  were  objections  to  the  plaintiff's  evidence  as  to  tlie 
terms  of  the  contract,  upon  the  ground  thiat  tliey  tended  to 
varv  and  contradict  the  deed.     This  would  have  Ix^m  so  if  tlie 

a.' 

deed  had  been  established  as  the  deed  of  the  plaintiff  But 
when  that  was  the  ^'^ry  queetion  at  issue,  and  \Vhen  it  was 
necessary  to  do  so  to  establish  the  alleged  frand,  it  was  com- 
petent for  that  purpose.  And  after  a  careful  examination, 
we  find  no  substantial  error,  and  tllie  judgment  is 
Affirmed. 

Douglas,  J.,  concurring.  I  can  not  ooncatr  in  the  conten- 
tion of  the  defendant,  that  because  two  men  are  at  arm's 
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length,  as  all  men  geneml'ly  are,  unless  ther>^  occup;^'  some 
fiduciiaTv  relation  to  each  other,  one  can  safely  perpetrate  a 
fraud  upon  the  o^her.  This  rather  novel  doctrine  seems  to 
be  based  upon  the  idea  of  contributory  negligence  on  the  part 
of  the  plaintiff,  ^v^hich,  cofncurring  with  thait  of  the  defend- 
ant, l>eooimee  the  proximate  cause  of  tlie  fraudulent  result. 
This  application  of  the  doctrine  of  contributory  negligence 
is  new  to  me ;  but  even  if  it  were  admissible,  it  could  not  be  a 
defence  in  the  present  action,  because  aofciial  fr^ud  is  always 
wilful.  Even  in  actions  sounding  in  dainiages  the  defense 
of  contributory  negligence  is  ne\ner  available  against  ^vilflll 
injmy.  Then  why  sliould  it  l>e  a  defence  against  wilful 
fraud  i  I  will  readily  admit  tha>t  if  the  negligence  of  the 
plaintiff  bad  enabled  the  defendant  to  perpetrate  a  fraud 
upon  a  third  party  who  was  himself  innocent  of  fraud  or 
neg»ligence,  he  could  not  recov€*r  from  such  innocent  partv. 
Such  a  case  is  far  different  from  the  one  presented  to  us  in 
the  opinion  of  the  Court. 

A  maji  might  be  negligent  in  walking  in  the  middle  of  the 
street  on  a  dark  night,  and  saich  negligence  mighjt.  excuse  the 
driver  of  a  wagon  for  unintentionally  running  into  him,  but 

it  wt>uld  be  no  excuse  for  robberv.     The  doctrine  that  mere 

I' 

negligence  puts  a  man  beyond  the  pale  of  the  law,  can  never 
receive  mv  assent. 

The  defendant  relies  upon  the  case  of  DelUnger  r,  GiJUs- 
pie,  118  X.  C,  737,  the  essential  ]x>in»t  in  which  wbs  the  fact 
that  tHie  defendant  discovered  the  alleged  fraud  hefare  the 
irork  iras  corning' need,  and  yet  permitted  the  plaintiff  to  pnv 
ccimI  and  put  up  the  lightning  rods  without  objection.  The 
C^ourt  said  that  such  conduct  AVas  a  waiver  of  the  aJIrgi*! 
fraud  if  it  ever  existed ;  and  that  equity  would  not  pennit  a 
man  to  accept  work  performed  after  he  hlad  full  knowlelce 
of  all  the  facts,  arul  then  refuse  to  pay  for  it. 

It  is  time  in  that  case  the  Court  also  said  that  the  defendant 
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was  guilfcy  of  negligieaico,  and  cited  Boy  den  r.  Clark,  109 
N.  C.  664,  669,  a  case  which,  I  respectfully  submit^  fur- 
nishes no  foundation  wlmtever  for  the  contention  of  tihe  de- 
fendant in  the  case  ait  bar.  Some  iaolat(^l  sen'tencCvS  in  the 
opinion,  consiidered  without  regurd  to  the  eH«enjbial  facts  of 
tlie  case,  niigiht  offer  sornie  show  of  aiithiority ;  bait  the  case 
itself,  taken  as  a  whole,  fails  to  do  so.  The  defendan't,  ( larke, 
bought  the  equitable  initereet  of  one  Slienrill,  wiio  held  a  bond 
for  title  from  James  Hairper.  C^larke  subsequently  paid 
Harper  the  remainder  of  the  puTdhase-money,  and  took  a 
deefl  from  him.  The  plaawtiif,  Boydeai,  wiio  had  bought  an 
adjoining  tract,  soaight  to  hold  Clarke  responf*ible  for  alleged 
represenitations  of  Sherrill,  altliough  C*larke  was  an  innocent 
pimshaser,  for  a  valuable  donsjideraliion,  without  notice,  and 
held  title  uaider  Harper,  and  not  under  SlieiTill.  The  Court 
says  (109  X.  C,  page  667) :  "It  w-ould  Ix*  giving  vers'  great 
latitude  to  tilie  dioetrine  of  estoppel  in  pais  if  the  mistaken  or 
fraudulent  statements  of  a  vendee,  occupying  land  under  a 
contract  of  sale,  'w&re  allowed  to  have  the  effect  of  establisli- 
iiig  title  by  estoppel,  as  against  the  original  vendor  and  the 
assignee  of  the  oiriginjal  ve»ndee,  after  the  vendor  had  per- 
formed his  contract  by  conveying  to  the  assignc^e,  both  grantor 
and  grantee  being  ignorant  of  the  fact  that  any  misrepresenta- 
tion had  been  made." 

That  case  as  thus  stated  in  tIhe  opinion  itself  fumishee  no 
authopitv  for  the  dioctrine  now  contended  for  bv  the  defend- 
ant,  thflt^  as  betAveen  the  originial  parties,  mere  negligence 
is  a  defense  for  wilful  fraud. 

To  the  oontrary  may  be  cited  a  practically  unbroken  line  of 
authorities.  Fetter  cm  Equity,  sec.  87,  page  136,  says:  ''But 
no  obligation  rest«  on  him  to  in^Tsitigate  or  verify  the  repre- 
sentatioais,  to  the  truth  of  which  the  other  party  to  the  con- 
tract, witih  full  means  of  knowledge,  has  delil)erat<^ly  plerlged 
his  faith.     In  a  Court  of  Equity  no  nuan  can  complain  that 
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another  Las  too  implicitly  relied  on  the  trutih  of  what  he  him- 
self hafi  stated." 

Beach  on  Mod.  Eq.  Jur.,  sec.  95,  says:  "A  false  repre- 
sen'tatioai  of  one  of  lihe  parbiee  to  a  cantnaot  does  not  pwt  the 
other  on  inquiry  as  to  its  truth.  Every  contracting  party 
has  an  absolute  right  to  rely  on  the  express  stateanent  of  an 
existing  fact,  the  tmilth  of  which  is  known  to  the  opposite 
party  and  unknown  to  him,  as  the  basis  of  a  mutual  agree- 
memt ;  and  he  is  under  no  obligation  to  investigate  and  verify 
atafcememits  to  the  trulth  of  which  the  other  party  to  the  con- 
tract, with  full  m.eaiiB  of  knowledge,  has  delibenately  pledged 
his  faith." 

Story's  Eq.  Jur.,  sec  154,  says:  "The  danger  of  settins: 
f»side  the  solemn  engagementB  of  parties  when  reduced  to 
writing,  by  the  in)broduotion  of  parol  evidence,  substituting 
other  material  terms  and  stipulations,  is  sufficieatly  obvious. 
But  \v<hat  shall  be  said  where  those  terms  and  stipulatioins  are 
suppressed  or  omitted  by  f  rajud  or  imposition  ?  Shall  the 
guilty  party  be  allowed  to  avail  himself  of  such  a  triumph 
over  inuooenoe  and  credulity  to  accomplish  his  own  base 
designs  ?  ThaJt  would  be  to  allow  a  rule  introduced  to  sup 
press  fraud  to  be  the  most  effectual  promotion  and  encourage- 
ment of  it.  And  hence  courts  of  equity  hiave  not  hesitated  to 
entertain  jurisdiction  to  reform  ail  contracts  where  a  fraud- 
ulent suppression,  omission,  or  insertion  of  a  material  stipu- 
lation exists,  notJwithstoiding  to  some  extent  it  breaks  in  upon 
the  uniformity  of  the  rule  as  to  the  exclusion  of  parol  evi- 
dence to  vary  or  control  comtracts ;  wisely  deeming  such  cai«8 
to  be  a  proper  exception  to  the  rule,  and  proving  its  general 
soundness." 

Bisphiam,  Prin.  Eq.,  sec.  202,  says :  "There  is,  indeed,  a 
distinction  between  deeds  and  other  instruments  which  a  man 
intends  to  execute,  though  his  intention  may  be  brought  about 
by  fraudulent  means,  and  those  which  he  has  no  intention  to 
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execute,  but  executes  under  tibe  impressian  tholt  tibe  inetru- 
nieurt  is  of  a  diffepent  character  frodn  what  it  actually  is,  or, 
in  ofeher  words,  executes  the  wrong  paper.  In  the  latter  case 
the  instrument  is  absolutely  void,  and  the  law  above  stated 
in  relation  to  voidable  instruanenitB  would,  in  general,  not 
apply." 

Again  the  learned  author  says,  in  sectiion.  207 :  "A  man 
who  is  dealing  with  another  has  a  right  to.  rest  upon  au 
assertion  of  a  fact  made  by  the  latter ;  but  he  has  no  right  to 
rely  upon  the  latter's  opinion,  unless,  indeed,  he  is  an  expert, 
in  which  case  the  parties  do  not  deal  upon  equaJ  terms,  and 
the  ordinary  rule  does  not  apply." 

Xeither  space  nor  time  will  permit  an  examination  of  the 
numerous  authorities  cited  by  these  different  authors.  I  will 
qudte  but  two : 

In  Redgrave  v.  Uurd,  20  Ch.  Div.  1,  the  eelcbrated  Sir 
George  Jessel,  Master  of  the  Rolls,  says:  "Nothing  cam  be 
plainer,  I  take  it,  on  the  authorities  in  equity,  than  that  the 
effect  of  false  representation  is  not  got  rid  of  on  the  ground 
that  the  person  to  whom  it  was  made  was  guilty  of  negli- 
gence." 

In  Sutton  V,  Morgan,  158  Pa,  St.,  204,  218 ;  38  Am.  St. 
Rep.,  841,  844,  the  Court  says:  "It  is  said  thkt  Williams 
should  have  inquired  for  himself,  and  that  his  opportunities 
of  obtaining  informaitaon  were  just  as  good  as  those  of  Mor- 
gan. This  may  be.  Prudence  sh<ould  have  led  him  and  his 
'finaneiad  mian'  Sutton  to  test  the  truith  of  the  glowing  state- 
ments made  by  Morgan  and  Gloss,  but  it  did  not.  They  fell 
easily  into  the  trap  wthieh  was  sert:^  wiith  some  skill  and  some 
effronitery,  for  them ;  but  their  neglect,  or  want  of  prudence, 
cam  not  justify  tihe  falsehood  or  fraud  of  th<oee  who  practiced 
upon  their  credulity.  The  doctrine  of  contributory  negli- 
gence can  not  be  invoked  by  the  defendants  to  save  them  from 
liability  for  misleading  their  victim.     They  must  stand  or 
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fall  on  'Che  trutih,  and  good  fiaitlh,  of  the  repreeentaitionp  that 
led  tx)  t)be  sale."  This  opinion  is  partioiilarly  striking  on  ac- 
count of  its  conclusion .  While  graniting  the  prayer  of  the 
plaintiff  for  tllie  rascission  of  the  contract,  tshe  return  of  the 
nioiuey  paid  amd  tlie  caaicellation  of  the  morltgage,  it  ooncliides 
as  follows:  ''For  his  gross  carelessness  tiho  plaintiff  ought 
to  lose  his  costs.  Xo  bill  of  costs  will  be  taxed  for  the  plain- 
tiff." 

lliere  is  an  essential  difference  between  actual  misrepre- 
sentation  and  tJie  mere  concealmen-t  of  miaiberial  fax?ts  of  which 
both  parties  'had  e(|ual  opporbunitios  of  information ;  but  the 
latter  principle  I  am  not  now  discussing.  A  common  in- 
stance of  cK)rrecting  a  written  instnimenit  which  botih  parties 
mi'glit  have  read,  is  whei^  a  deed  absolu;te  in  form  is  constnied 
to  bo  a  mortgage. 

It  seems  to  me  that  ev^ry  principle  of  equity  thjait  would 
grant  relief  from  fraud  in  the  treaity,  w^ould  apply  \nth  even 
greater  force  to  fraud  in  the  factum. 

Wtether  tiliere  was  saiffioien't  evidence  of  fraud,  in  the  case 
at  bar  to  go  to  the  jury,  is  an  entirely  different  question ;  hut 
e\^n  on  that  I  concur  with  tlie  C'ourl:. 

Clark,  J.,  concurring  in  result.  The  charge  here  is  fraud 
in  tlie  factum,  in  the  execution  o(f  the  deed  after  grantor  oan- 
sented  to  sign  it,  and  not  in  'the  preliminary  representations 
or  troaJby.  Tlie  complaint  alleges  that  the  plaintiff  agreed 
with  one  Freeman,  agent  of  the  defendant,  to  sell  a  part  of 
tlie  timber,  whereupon  the  said  agent  of  the  defendant  com- 
pany drew  the  deed  while  plaintiff  went  off  to  get  his  wife; 
that  on  his  rcium  the  deed  was  already  draw^n  up,  but  plain- 
tiff having  left  his  si>eetaclcs,  was  unable  to  read  it ;  that  be 
asked  Freeman  the  contents  of  it,  and  was  assur(?d  that  it 
was  a  conveyance  only  of  the  si")ecifiecl  timber,  amd  plaintiff, 
relying  upon  the  truth  of  such,  signed  and  delivered  the  deed, 
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whereas,  the  timber  actually  conveyed  was  all  the  timiber  on 
the  land,  and  the  price  paid  ($25.00)  WQS  not  one^tweniti^tli 
in  value  of  the  timber  conveyed ;  wherefore,  plaintiff  chaises 
ihat  the  execution  of  the  deed  was  procured  by  fraud,  and 
asks  that  the  deed  be  reformed  do  as  to  convey  only  tihe  tim- 
ber agreed  to  be  sold,  and  for  recovery  of  f$400,  the  value  of 
timber  already  cut,  outside  of  the  kind  it  was  agreed  the 
plaintiff  was  to  convey. 

The  plaintiff  introduced  evidence  in  full  support  of  above 
contention,  and,  as  a  further  circumstance  in  corroboration  of 
the  charge  of  fraud,  e\'idenoe,  which  wnas  admitted  without 
objection ;  tliat  when  he  got  back,  not  having  his  spedtaoles, 
Freeman  said  to  him,  "Miake  haste  and  ^ign  it;  it  is  late  and 
I  am  in  a  greait.  hurry.  Iv'e  got  to  get  to  Washington  to- 
night. This  horse  hasn't  got  sense  enough  to  stamd  still." 
The  plaintiff  contends  that  this,  togetlher  with  the  gi-oes  in- 
adequacy of  price,  $500,  for  $25.00,  and  the  difference  be- 
tween tfhe  deed  as  ^\Titten,  and  as  it  was  agreed  to  be  %vritten, 
and  the  fact  thiait  Freeman  told  plaintiff  that  the  deed  was 
written  as  agreed,  and  knew  that  plainitiff  could  not  read 
without  his  glasses,  was  o\4dence  to  go  to  the  jury  to  show 
imposition  ajnd  fraud  by  tiriok  and  device.  As  the  defend- 
ant's exception  is  for  refusal  to  tell  the  jury  that  there  was 
no  e\''idenoe,  this  evidence  of  tihe  plaintiff  must  be  taken  as 
tnie  and  in  tlie  most  favorable  aspect  for  the  plainltiff. 

Taken  as  true,  no  court  of  equity  could  refuse  the  relief 
asked.  The  jury  foimd  that  it  was  tnie.  The  following 
issues  were  submitted  without  objection : 

1.  Was  the  deed  from  J.  M.  Outler  and  wife  to  the  de- 
fendant, daited  17th  Maa-ch,  1800,  obtained  by  fraud?  Ans. 
Yes. 

2.  If  so,  what  was  the  \ialue  of  the  timiber?  Ans.  $243. 
The  latter  evidently  meaning  from  the  complaint  and  judg- 
menit,  the  \Talue  of  tinuber  cut  in  excess  of  what  was  agreed  to 
be  paid. 
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The  defendant  asked  the  following  special  instructioiis, 
which  were  given  witii  the  modifioation  below  recited : 

1.  That  if  the  jury  find  frofm  the  testimony  that  the  pfein- 
tiff,  J.  M.  Outlei',  when  he  executed  the  deed  to  defendant,  on 
March  17,  1899,  could  have  read  it,  if  he  had  so  desired,  and 
failed  to  do  so,  then  he  is  bound  by  it  and  can  not  be  heard  to 
say  tihiait  a  fraud  was  practiced  upon  him  by  defendants 
agent,  S.  F.  Freemian,  by  inserting  in  said  deed  more  timber 
than  said  Ouder  thought  was  thserein,  and  more  than  said 
Freeman  toid  him  was  coonveyed  by  iit.  And  if  he  could  by 
reasonable  diligence  have  ascer'tained  the  contents  of  said 
deed,  it  was  his  duty  to  do  so ;  and  if  you  find  tha/f  he  failed 
to  do  so,  by  not  reiading  it,  you  will  answer  the  first  is^e 
"No." 

2.  That  from  all  the  evidence,  if  believed,  the  plaintiff,  J. 
M.  Cutler,  could  have  read  the  deed  of  March  17,  1899,  be- 
fore signing  it,  and  could  have  ascertained  thereby  what  tim- 
ber it  conveyed  and  his  failure  to  do  so,  if  he  did  fail,  does 
not  reliev^e  him  from  the  operation  of  said  deed,  and  you  will 
answer  the  first  issue  "IN'o." 

3.  That  the  deed  of  June  13,  1887,  conveyed  all  the  tim- 
ber on  the  land  described  in  the  complaint  down  to  13  inchee 
on  the  gtamup  to  the  defendant  in  fee-simple,  and  the  deed  of 
March  17,  1899,  by  the  plainibiff's  admission,  conveys  the 
timber  on  said  land  down  to  12  iniches,  which  had  grown  to 
that  size  since  June  13,  1887,  and  the  legal  effect  of  tiiese 
deeds  is  to  convey  all  the  timber  on  said  land  to  defendant, 
and  to  give  defendant  the  right  to  enter  and  cut  and  remove 
tJie  same,  and  you  will  answer  tiie  second  issfue  "Nothing." 

These  charges  were  given  with  this  modification  to  eadi: 
With  this  modification:     ' 'Unless  you  shall  find  from  the 
evidence  that  the  company,  by  its  agents,  made  a  false  repre- 
sentation as  to  the  contents  of  the  deed,  and  in  reliance  on 
this  statement  or  representation,  the  agent  knowing  it  to  be 
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false,  he  (plaintiff)  signed  "the  deed,  and  was  defrauded 
thereby  in  tilie  respect  complained  of." 

(To  this  nijodification  the  defendant  excepts.) 

Those  instructions  were  asked  by  defendant  and  were  the 
strongest  possible  presentation  of  defendant's  oase.  The 
modification  was  eminently  proper  to  be  submitted  to  the 
jury  in  view  of  the  uncontradicted  evidence  that  plaintiff 
could  not  read  without  his  glasses;  that  Freeman  waa  urging 
to  hurrj'  him  up  and  sign,  that  his  horse  would  not  stand, 
etc.,  the  eWdenoe  tending  "to  s'how  gross  inadequacy  in  price, 
and  that  the  deed  was  written  differently  from  agreement,  and 
Freeman's  misrepreBentaition  tihat  it  w)as  written  as  agreed. 
Without  holding  it  illegal,  it  is  proper  to  say  that  for  the  de- 
fendant's agent  who  procured  the  execution  of  the  deed  to 
take  the  acknowledgment  of  the  grantor,  and  the  privy  ex- 
amination of  his  wife,  is*  a  pracftioe  to  be  avoided,  not  fol- 
lowed. 

Dellinger  v,  Oillespie,  118  'N,  C,  737,  was  correctly  de- 
cided. It  holds  thiat  where  a  gran-tocr  negligently  fails  to 
read  a  deed,  no  fraud  or  deceit  being  shown,  he  can  not  be 
allowed  to  contradict  its  term©  by  parol  evidence  by  showing 
that  he  intended  something  else. 

But  here  the  very  gravamen  of  the  complaint  is  fraud  in 
the  factum,  the  taking  advanitage  of  plaintiff's  inability  to 
read,  the  T\^iting  it  differently  from  the  way  it  was  agreed 
to  be  written,  the  urging  plaintiff  to  hurry  up  and  sign  it, 
knowing  he  could  not  read  it  withouit  going  to  his  house  a 
half-mile  off  on  foot  to  get  his  spectacles. 

While  every  presximption  is  in  favor  of  the  "written  word," 
no  dteed  is  proof  agaiujst  fr<audl  Whietber  tli'is  ef\4dence 
proved  fraud  was  a  matter  which  only  a  jury  could  pass  upon. 
In  submitting  it  to  that  tribunlal,  which  the  Constitution  says 
is  "one  of  the  best  securities  of  the  rights  of  the  people  amd 
(night  to  rem'ain  sacred  and  inviolable/'  his  Honor  did  onlv 
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his  duty.  Tliere  being  diaputied  matters  of  fact,  the  plaintiff 
had  an  inaJien'able  right  to  hax*^  the  tnnUi  of  the  evidence 
passed  upon  by  a  jiirv'  of  his  peers.  The  inisrepresentations 
here  are  not  as  tio  miatlters  in  the  treaty,  as  to  which  both  par- 
ties had  equal  opportunity  for  examination,  but  as  to  the  coq- 
t(jnt)s  of  a  deed  drawn  by  one  of  tiiera,  whict  the  other  oould 
not  read  without  liis  glasses,  and  wlio  at  the  same  time  was 
urged  bo  sign  at  once  without  going  for  his  glasses.  It  was 
ex^actly  as  if  the  same  advantage  htatl  been  taken  of  a  blind 
man,  if  plaintiff's  eWdenoe  is  to  be  believed,  and  whether  it 
was  to  he  believed  or  not,  no  one  could  decide  save  a  jury,  to 
whom  tilierefon^  the  (^ourt  projx?«rly  sivbrni^tited  it. 

Juries  may  sometimeQ  be  prejudiced,  but  knowing  th^t 
Judges  are  *'men  of  like  passions,''  the  wisdom  of  the  ages 
has  properly  piH>vided  th'at  disputed  facts  sliaM  be  passed 
upon  by  tW(J\^  imipartial  men  dr»awn  from  the  body  of  tlie 
people,  land  at  once  returning  to  tiliem,  witli  unlimitied  chal- 
lenge for  favor  and  a  reasoniable  number  of  challenges  with- 
out cause  assigned.  Besides,  if  the  verdict  shows  bias,  or 
mistake,  or  is  upon  insufficient  evidence,  the  Judge  can  set 
it  aside  -without  assigning  cause.  Hardy  v.  Hardy,  at  this 
t<^nn.  Tliere  is  tliAis  every  protection.  Bu't  if  tlie  Judges 
take  to  deciding  the  facts,  there  is  no  protection  against  bias, 
or  negligenioe,  or  incompetence,  and  no  power  to  set  aside 
their  verdict.  Everv  consideration  therefore  demands  that 
the  evidence  should  be  submitited  to  the  jury,  unless  it  is  clear 
that  there  is  not  a  scintilla  in  fa\'or  of  him  upon  wiiom  reets 
the  burden,  and  that  upon  the  evidence  oaily  one  conclusion 
(aiiid  that  adverse  to  the  pliaintiff)  can  be  drawn.  The 
J  udge  below  had  po^ver  to  set  the  verdict  aside  if  he  doubted 
tlie  sufficiency  of  tlie  evidence,  and  submit  tJie  issue  to  another 
jury.  Thiait  is  the  proper  remedy.  It  is  not  ior  this  Court 
upon  tliis  evidence,  to  adjudge  that  the  evidence  was  no<  suf- 
ficient to  proN'e  fraud,  and  thus  deprive  the  plaintiff  alto- 
gether of  a  right  to  trial  by  jur^-. 
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iloNTooMERY,  J.,  disseniting.  The  pMntiff  and  has  wife 
ia  1899  executed  to  the  deifeiidant  a  deed,  on  the  fasoe  of 
wh'ieh  there  is  conveyed  aJl  the  timber  on  the  land  desoribed 
in  the  deed.  This  action  is  brought  to  have  the  deed  set 
aside  and  declared  void,  except  as  to  the  gpowtli  of  timber  to 
a  certain  size  j^ince  1887,  on  the  ground  of  fraud;  and  also 
for  the  recovery  of  $400,  the  alleged  value  of  timber,  which 
the  defendant  is  alleged  to  have  wrongfully  cait  and  re- 
moved from,  the  land  by  virtue  of  the  provisions  of  the  dend. 
The  fraud  alleged  is  set  out  in  allegation  3  of  the  complaint, 
and  is  as  follows: 

*'3.  That  tjhe  defendant  company,  as  tihis  plaintiflF  is  in- 
formed and  belie\'es  and  avers,  dlaimed  the  right  to  ex>  upon 
said  laud  and  i-emove  said  timber,  by  virtue  of  a  deed  exe- 
cuted to  tihe  said  defemdiant  by  J.  M.  Cutler,  registered  in 
Book  41,  page  236,  whidh  dee.l  the  plaintiff  alleges  was  ob- 
tained by  the  defendant  company  by  fraud,  in  the  manner 
and  method  as  follows:  The  siaid  oompany,  through  its 
agent,  S.  F.  Freenuan,  on  the  I7th  day  of  Mai-ch,  1899,  pro- 
posed to  the  Siaid  J.  M.  Outler  to  buy  the  timber  on  said  land 
v;hich  had  grown  to  merchantable  size  since  June,  1887,  and 
expressly  stated  that  he  did  not  want  to  buy  any  other,  and 
for  said  timl)eir  ott'ered  to  siaid  J.  ^I.  Outler  the  sum  of  $25, 
\N'^hioh  offer  said  CMiitler  acce^pted  and  authorized  said  Free- 
man to  draw  deed  for  s<ai'd  timlx^r,  wihich  had  grown  up  since 
IS87,  as  aforesaid,  and  no  other,  an<l  left  the  said  Freeman 
alone  to  write  said  dec^l,  and  on  his  return  found  the  detxl 
filled  out  and  ready  for  signing.  That  the  s'aid  J.  if.  Cutler 
was  unable  to  read  the  said  deed  ait  that  time  and  (li<l  not  read 
it,  but  aske<l  the  s'aid  Freeoruin  as  to  the  er>n tents  of  it,  and 
he,  the  said  Freeman,  express-ly  stated  tlrat  the  <leed  con- 
veyed only  the  tim'ber  that  had  gi^>wn  up  since  1887,  an<l  did 
not  convey  any  obher,  nor  any  rights  to  any  other,  and  the 
said  Freeman  so  read  the  deerl  to  said  Cutler,  from  which  it 
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appeared  that  no  intereat  piassed  except  as  above  stated,  and 
relying  upon  tbat  representation  and  reading  and  statement 
of  said  Freeman,  said  Cutler  signed  and  delivered  said  deed/' 

The  'allegation  of  fraud  is  botih  in  the  factum  and  in  the 
induoement  or  treajty.  In  McArthur  v.  Johnson,  61  N.  C, 
317,  it  was  said  by  ^e  Court:  "Another  instance  (fraud  in 
the  factum)  is  afforded  by  the  case  of  a  deed  executed  by  a 
blind  or  illiterarte  person,  w'here  it  has  been  read  falsely  to 
him  upon  his  request  to  have  it  read."  Upon  the  trial, 
however,  the  plaintiff's  own  testimony  disproved  the  allega- 
tion of  fraud  in  the  factum,  and  in  the  argument  before  this 
Court  the  plaintiff's  counsel  abandoned  that  view  of  the  case 
and  relied  entirely  upon  fraud  in  tihe  treaty. 

I  will  now  consider  that  aspect  of  the  case.  The  endeiiee 
of  the  plaintiff  consisted  of  his  own  testimony  alone,  which 
was  as  follows: 

*'The  bargain  betfween  me  and  Mr.  Freemian,  the  defend- 
ant's agent,  for  the  sale  of  the  timber  under  the  deed  of 
Mareh  17,  1899,  was  made  at  Horace  Bowen's  store.  Mr. 
Freeman  said  'that  the  oomipany  would  cut  the  timber  I  had 
sold  to  it  by  the  deed  of  June  13,  1887  (which  was  same  sold 
in  last  deenl  before  tlie  'time  wenit  out  on  June  13,  1899),  and 
that  the  company  didn't  want  any  more  time,  but  that  there 
was  a  lot  of  timber  on  the  land  that  had  grown  up  over  13 
inches  at  stump  since  tbat  deed  was  executed ;  that  they 
oould  not  out  under  thiat  deed,  and  that  the  company  wantf»d 
to  buy  the  growth  that  had  grown  up  si'  re  Jime  13,  1887.  I 
thought  they  would  break  it  to  pieces  in  cu'tting  the  other,  so 
I  agreed  to  sell  it.  I  told  him  I  would  not  sell  him  any  more 
time  on  tlie  other  timber,  becaaise  he  wouldn't  offer  me  a5 
much  as  he  was  offering  others  in  the  neighborhood.  He  said 
all  right,  he  didn't  want  anything  buit  the  growth,  as  he 
already  had  the  balance.  When  we  bai^ained,  I  went  home 
to  get  my  wife  to  sign  die  deed.     It  wias  abomt  one-half  or 
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three-fourths  of  a  mile.  He  went  along  with  me  to  where  a 
log  was  across  the  path,  wlhere  he  could  not  pase.  lie  was 
on  buggy.  1  walked.  I  left  him  at  log  to  write  the  deed 
while  I  went  to  house  for  my  wife.  When  I  gat  back  he  had 
the  deed  \\Ti'tten.  It  was  late  in  die  evening,  sun  about  an 
hour  high.  His  horse  was  so  restless  he  wouldn't  be  still  a 
minute.  He  said  to  mje,  ^'Make  haste  and  sign  it;  it  is  late 
and  I  am  in  a  great  hurry.  I've  got  to  go  to  Washington  to- 
night. This  horse  h'asn't  got  sense  enough  to  stand  still." 
My  son  was  off  scone  disrtanoe  cutting  wood.  He  handed  me 
the  deed  to  sign  and  asked  me  if  I  wanted  to  read  it  I  'told 
him  that  if  it  was  like  the  bargain  we  m/ade,  it  was  all  right. 
He  said  it  is  just  as  tihe  bairgain  was.  I  will  have  all  the 
timber  out  off  by  June  and  before.  I  thought  he  was  telling 
me  the  tru/th,  and  I  trusted  to  his  honesty.  He  paid  me  only 
$25  for  the  "timber,  passed  in  this  deed  and  didn't  read  it. 
I  can  TKft  read  good.  I  didn't  have  my  glasses,  and  when  I 
tried  to  read  without  them-  the  lines  run  together.  I  can 
read  print  better  than  wiriting.  The  timber  is  described  in 
the  printed  part  of  the  deed.  I  aan  read  the  ^vords  of  the 
printed  part  of  ithe  deed  as  the  counsel  movies  his  pencil  to 
them,  but  the  lines  at  onces  run  together  when  he  stops. 
(Coimsel  here  took  the  deed,  pointing  with  his  pencil  to  por- 
tions of  it  and  witness'  statements  were  in  reference  to  tlie 
principal  ix>rtions  of  the  paper.)  Freeman  was  Notarv',  and 
took  my  acknowledgment  and  examination  of  wife. 

*^I  'thought  when  I  signed  deed  it  did  not  convey  all  my  tim- 
ber, and  was  misiled  and  induced  to  siign  it  by  the  Sftiatemont 
of  Freeman  that  it  was  as  we  bargained." 

Freeman,  as  a  witness  for  the  defendant,  to^tifietl,  that  the 

deed  was  drawn  according  to  tiie  agreement;  and  Jordan, 

another  witness  for  the  defendant,  said  that  the  plaintiff  told 

him  that  "Freeman  offered  to  re^id  the  dixxl.  or  io  let  him 
(plaintiff)  read  it ;  that  he  did  neither,  and  did  not  know  its 
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coiDtonts."  But  tilie  evidence  of  the  defeowlant  is  of  no  oouse- 
qiien<?e  in  tihis  appcial,  and  is  only  referred  to  in  faimees  to 
the  (lefendiamt.  The  admission  of  the  plaintiffs  evidence  in 
reference  tio  tiie  treaitiy  leading  up  to  iiie  sale,  in  pkin  a»n- 
tradiction  of  the  temis  of  the  deed,  and  the  further  admission 
of  the  plaintiff's  evidence  that  he  was  induced  to  sign  the 
deed  \\\yo\\  the  s(l:«a;teanent  and  repreeenihation  of  Preenian,  that 
only  the  growth  of  timber  since  1887  was  conveyed  in  the 
(ieed,  and  the  charge  of  his  Honor  upon  tJia't  evidence,  ^re 
U*fore  us  for  consideration. 

The  trajisaotion  was  between  parties  who  were  dealing  as 
strangers,  there  being  no  relation  of  confidence  between  them. 
The  deed  was  drawn  by  the  grantee's  agent  and  handeil  to 
the  grantor  for  his  siignia;ture  and  tJiait  of  bis  wife.  The 
grantor,  tlie  j)feintiff  and  his  wife  could  botb  read  and  \\Ti^e, 
and  they  signed  the  deed  \\'iithout  reaKling  it,  or  withoait  ai^k- 
ing  tha>t  it  l>e  read  to  them.  If  a  fraud  was  perpt^trateil  hv 
Freein'an,  ttfie  agc^nt  of  the  defendant,  as  is  allegeil  in  the 
complaint,  the  plaintiff  ca.n  not  have  relief  beciause  his  '"X- 
ccnticm  of  the  deed  under  the  facts  of  this  case  w«s  negli- 
gence on  his  part.  Drllingcr  i\  Gillespie,  118  X.  C,  737. 
He  should  have  read  the  dee<l,  or  have  liad  Freeman  to  do 
so.  The  deed  was  before  him ;  he  htfwl  evorv  opportunity  to 
read  it,  and  there  was  not  only  no  trick  or  device  praetiotxl 
on  him  to  procure  his  signature,  but  there  was  none  chanreil 
in  the  complaint.  The  plaintiff  himself  -Unstified  :  ''I  tluni^ht 
<vlien  T  siffneid  tihe  deed  it  did  no::  convev  all  mv  timber,  and 
was  mij?led  an<l  induo(Ml  to  sign  it  by  the  gt4\tement  of  Free- 
man tihait  it  was  as  we  bargained."  By  his  o\vn  evidence,  tlie 
plaintiff  excxnited  this  deed,  relying  as  to  its  contents  up^n 
the  statement  made  by  one  with  whom  he  was  dealinjr  as  a 
stranger,  anul  not.  as  with  one  in  v^'ihose  statements  he  had  in 
law  rhe  right  to  confide.  If  the  plaintiff  has  been  dieated 
it  was  his  own  fault,  and  the  fraud,  if  there  has  been  frand. 
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was  perpetrated  succeeefuUy  through  the  plaintifi's  own  neg- 
ligence in  failing  to  read  the  deed. 

It  was  ai^ed  here  by  tlie  plaintiff's  oooinsel  thai  the  re- 
quest made  by  Freeman  to  the  plaintiff  when  he  handed  him 
the  deed — *'make  baste  and  sign  it ;  it  is  l«Jte  and  I  am  in  a 
great  hurry;  I  have  got  to  go  to  Washington  to-night;  this 
horse  has  not  got  sense  enough  to  stand  still" — was  soime  evi- 
dence tending  to  prove  a  trick  or  oontrivanco  on  the  part  of 
Freeman  to  procure  the  pl«dntiff's  signature  to  the  deed  with- 
out reading  it.  In  my  opinion,  it  was  not  sufficient  to  be 
submitted  to  the  jury  as  evidence;  and  certainly  from  the 
plaintiff's  own  testimony  it  made  no  impression  upon  him, 
for  in  his  complaint  he  does  not  set  up  tih^tt  matter  as  a  trick 
or  device  to  get  his  signature  to  the  deed,  or  any  other  trick 
or  device  as  we  have  already  seen. 

I  think  there  was  error. 
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VANDBRBILT  v.  BROWN. 
(Filed  June  5.  1901.) 

1.  JUDICIA.L  SALES  — ComTOi««ioiier«  —  Coit/lrTOa<i(m-2Y£te-^^- 

ment. 

A  purchaser  at  a  Judicial  sale  acquires  no  right  before  coatl^ 
mation  of  the  sale. 

2.  EVIDENCE— Bttrden  of  Proof— Ejectment. 

PlaintifiT  in  ejectment  does  not  admit  the  validity  of  a  worthless 
bond  for  title,  introdac^ed  by  him  in  evidence  for  the  pur- 
pose of  shifting  to  the  defendant  the  burden  of  showing  the 
better  title. 

8.    EJECTMENT  —  Estoppel  —  Partition  —  Commissioners  —  Common 
Source  of  Title. 

Plaintiff  in  ejectment  is  not  estopped  to  set  up  a  title  derited 
from  a  person  as  heir  who  had  formerly,  as  commissioner  to 
make  partition  sale,  given  bond  to  convey  to  defendant 

4.  EJECTUKNT—Estoppel 

That  defendant  in  ejectment  owns  an  interest  in  the  land  in  con- 
troversy does  not  bar  recovery  of  plaintiff. 

5.  HUSBAND    AND    WIFE— Married    Women— ^«<oppc^-/«(McW 

Sales. 

Married  women  have  no  power  to  agree  to  an  irregular  sale  of 
land  by  commissioners  so  as  to  estop  them  from  claiming 
against  title  under  the  sale. 

6   INSTRUCTIONS — Part  Erroneous — Part  not  Erroneous— Trial. 

Where  part  of  a  requested  instruction  Is  erroneous,  the  court 
may  refuse  to  give  the  instruction. 

7.  ISSUES— Instructions— Trial. 

A  general  instruction  that  plaintiff  "can  not  recover"  is  improper 
in  this  state,  as  a  case  is  submitted  on  special  iasues. 
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Action  by  G.  W.  Vanderbilt  against  Buitlor  Brown,  Wil- 
liam Sizemore,  Andrew  Sizemore  and  T.  L.  Jenkins,  heard 
by  Judge  0.  H.  Allen  and  a  jury,  at  Fall  Term,  1900,  of  tihe 
Superior  Oourt  of  Tbansylvania  Ooomty.  From  a  judg- 
ment for  tihe  piadntiff,  the  defendants  aptpealed. 

Merrirnon  &  Merrirruyth,  for  the  plaintiff. 
Geo.  A,  Shufordj  for  the  defendants. 

Clark,  J.  The  exceptions  by  defendants  to  the  introduc- 
tion of  deeds  are  without  mierit  and  it  is  unnecessary  to  dis- 
cuss them.  The  appellee  says  in  his  brief,  "When  plaintiff 
rested  his  case,  defendant  made  the  usuial  motion  to  nonsuit 
and  the  Count  made  the  usual  ruling  upon  it,  and  defendant 
made  the  usual  exoepition."  The  plaintiff  m^ade  out  a  prima 
facie  case  upon  tJie  record  as  usual  and  the  motion  was  prop- 
erly refused. 

The  issues  s(uhmi)tt.ed  were  the  usual  ones  in  ejectment  and 
enabled  the  defendants  to  present  every  phase  of  the  contro- 
versy. It  was  not  therefore  error  to  refuse  the  issue  ten- 
dered by  defendant.  Pretzf elder  v.  Insurance  Co.,  123  N. 
C,  164;  Kendrich  v.  Insurance  Co,,  124  "N,  C,  315; 
Bradley  v.  Railroad,  126  K  C,  735. 

The  plaintiff  claims  under  conveyanoas,  mesne  or  direct, 
from  each  of  the  heirs-at-law  of  Geo.  W.  Oandler,  conveying 
their  respective  interests.  It  was  in  evidence  that  in  ISHT, 
the  heirs  of  Candler  filed  a  petition  for  sale  for  partition, 
and  a  decree  of  sale  was  made  apjx)inting  four  commission- 
ers, but  no  further  action  thereon  was  bad  in  Court.  In 
1875  one  of  the  commissioners,  T.  J.  Candler^  made  a  sale 
of  the  land  in  dispute  to  Lyda  and  Rabb,  giving  bond  to 
make  title.  Rabb  assigned  to  anotiher  Lyda.  Bofth  Lydas 
having  died,  in  1892,  said  T.  J.  Candler,  "as  conmiissioner,'^ 
executed  a  deed  to  their  heirs-atrlaw.     The  bond  to  make 
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title  by  one  ooTnmissioner  and  the  deed  by  him  in  1892  were 
executed  wi'thoait  authority  of  law  and  were  of  no  legal  effect. 
On  its  face,  in  fact,  the  deed  imports  to  oonvey  only  the  in- 
terest of  the  gpantor  "as  commissionor/'  and  not  the  land 
itself  nor  his  interest  therein.  Even  if  suoh  deed  were  color 
of  title,  there  oould  be  no  possession  under  it  till  its  date, 
12th  of  April,  1892,  and  this  action  was  begun  26th  of  Au- 
gust, 189G.  The  defendants  acquired  no  rights  by  either 
paper,  nor  by  the  alleged  sale.  In  Attorney  Cenerdl  i\  Sari- 
gation  Co.,  86  N.  C,  411,  it  is  said :  "The  doctrine  has  been 
settled  in  thlis  Statle,  that  the  biddier  at  a  judicial  sale 
acquired  no  right  before  tilie  confirmation  of  the  report  of 
the  oommdss'ioner  ^vho  made  the  sale  under  the  order  of  *he 
Court."  In  re  Dickerson,  111  X.  C,  114,  holds :  **Tlie  sale 
then,  not  having  been  confirmed,  the  oonmnissioner's  d^  has 
not  yet  div^ested  the  title  out  of  the  petitiooieir.  While  a 
iormal  direction  to  make  title  is  noit  always  necesearv,  a  con- 
firaia)tion  of  the  sale  can  not  be  dispensed  with."  If  this  is 
true  when  a  sole  commissioner,  or  a  majority  of  them,  act,  a 
fortiori,  it  is  true  A\lhen  suoh  act  is  that  of  only  one  commis- 
sioner out  of  four. 

Here,  there  was  no  report  of  sale,  no  ccmfimMiition,  and 
no  order  of  Court  of  any  kind  subsequent  to  the  order  ap- 
pointing four  conmiissioners.  The  action  of  one  commis- 
sioner was  not  an  obedience  to  the  decree  directing  sale  by 
four  commissioners.  The  purchasers  were  bound  to  take 
notice  of  that  fact.  At  the  utmost,  it  was  n  bond  for  title 
for  T.  J.  Candler^s  interest  in  1875,  and  his  conveyance  to 
Lusk,  1879,  conveyed  the  title  to  anoither.  The  plaintiff  in- 
troduced the  bond  to  miake  title  and  t'hie  deed  executed  by  T. 
J.  Candler,  as  commiissioner,  to  show  that  the  defendants 
claimed  title  under  the  same  source,  and  to  throw  upon  them 
the  burden  of  showing  thait  they  had  acquired  any  other 
title. 
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The  defendants  asked  eleven  prayers  for  instruction,  all  of 
which  were  refused  by  the  Court,  and  the  defendants  ex- 
cepted. 

The  plaintiff  having  im'troduoed  the  above  bond  to  make 
title  to  show  that  the  defendants  claim  under  the  aame  source 
of  title,  the  first  prayer  was  to  instruct  tihe  jury  that  plaintiff 
is  bound  by  it  himself.  That  is,  if  we  comprehend  aright, 
that  when  a  paper-writing  is  introduced  by  plaintiff  for  such 
purpose,  he  thereby  admits  its  validity.  We  do  not  so  un- 
derstand the  I'afw. 

There  was  evidence  that  the  plaintiff  had  also  taken  a 
conveyance  of  one-half  interest  claimed  under  the  University. 
The  second  and  'third  prayers  were  for  an  instruction  that  in 
any  event  the  defendants  were  not  estopped  as  to  that  half, 
and  that  the  plaintiff  is  es^topped  to  deny  th'at  the  University 
owned  that  hallf .  The  purchase  by  plainibiff  of  the  outstand- 
ing claim  of  the  University  can  have  neither  of  tlieee  results. 

The  fourth  prayer  is  that  as  plain/tiff  claimed  under  deeds 
from  the  heirs  of  Candler,  made  at  'a  time  when  Lyda  and 
Rabb  were  in  possession  under  a  bond  to  make  title  from 
T.  J.  Candler,  the  plaintiff  is  estopped  as  to  the  interest  de- 
rived by  plaintiff  by  mesne  conveyance  from  T.  J.  Candler. 
But  no  adverse  poeseesioai  is  shown  in  Lyd'a  or  Eabb's  as- 
signee till  1892,  and  the  mere  bond  to  make  title  from  one 
commissioner,  and  without  order  of  court,  conferred  no  title 
upon  them.  » 

The  fifth  prayer  was  that  if  the  jury  find  that  the  defend- 
ants own  any  interest,  the  "plaintiff  can  not  recover,"  for  the 
possession  of  a  ootenant  is  not  unlawful.  The  prayer  "can 
not  recover"  is  not  applicable  to  our  siysteim  of  submitting  a 
case  upon  issues.  Witsell  v.  Railroad,  120  TsT.  C,  557 ;  Bot- 
toms V.  Railroad,  109  N.  C,  72.  Besides,  if  the  defendants 
were  cotenants,  that  would  not  defeat  a  recovery,  but  merely 
affect  the  form  of  the  judgment  which  would  let  the  plaintiff 
into  possession  with  defendants. 
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The  aixtih  prayer  was  to  like  purport  with  the  fii-st,  that 
to  estop  the  defendants  the  bond  to  Lydia  and  Rabb  imist  be 
valid.  But  it  was  only  offered  to  show  that  the  defendants 
claimed  under  it,  and  thus  place  upon  them  the  burden  of 
showing  any  other  title. 

The  seventih  prayer  is  based  on  the  assumption  that  Lyda 
and  Rabb  entered  inrtto  possession  under  the  bond  for  title 
from  T.  J.  Candler,  but  there  is  no  evidence  to  that  effect 

The  eighth  prayer  is  that  if  there  was  an  agreement  between 
the  commissioners,  acquiesced  in  by  the  heirs-at-law  of  G.  W. 
Oandler,that  each  commissioner  could  sell  the  land  separately, 
then  the  sale  and  bond  to  make  title  to  Lyda  and  Rabb  by 
T.  J.  Candler  would  be  an  equitable  e^boppel  upon  all  the 
hedrsrait-law.  As  several  of  the  heirs-alt-law  were  married 
women  the  prayer  was  properly  refused  as  asked,  and  being 
faulty  in  part,  it  was  unneoeesojy  for  the  Judge  to  dissect  it 
and  say  what  part,  if  any,  was  correct.  State  v.  Neal,  130 
N.  C,  613 ;  Hampton  v.  Railroad  Co.,  Ibid,  534 ;  35  L.  E.  A., 
808. 

The  ninth  prayer  was  properly  refused,  for  though  Mc- 
Namee  is  admdtjbed  to  have  been  the  agent  of  pAainiiff,  the 
information  given  him  was  not  sufficient  to  have  the  legal 
effect  cQ aimed  in  the  prayer. 

The  tenth  prayer  was  properly  refused,  for  the  evidence 
negatives  any  adverse  poesession  prior  to  1892. 

The  elevenith  general  prayer,  that  upon  the  evidence  the 
plaintiff  "can  not  recover,"  was  properly  refused,  and  the 
instruction  to  the  jiuy,  excepted  to  by  defendantts,  that  if 
they  believed  the  evidence  to  answer  the  first  two  issfuefl 
'*Yes,''  and  the  third  issue,  '^One  penny,"  was  correct. 

Affirmed. 

Douglas,  J.,  concurring.  While  concurring  in  the  judg- 
ment of  the  Court,  and  substantially  in  its  opinion,  I  doubt 
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whether  a  plaintiff  can,  in  an  action  of  ejectment,  set  up  a 
worthless  bond  for  title  purporting  to  have  been  made  to 
some  one  under  whom  the  defendant  is  supposed  to  claim,  an<l 
thus  shift  the  burden  on  the  defendant  of  proving  his  title. 
It  is  not  even  color  of  title  for  the  defendant,  and  is  not  in- 
consistent with  a  better  title  from  a  different  source.  If  the 
defendant  admits  that  he  holds  under  the  bond,  of  course  he 
must  abide  by  its  legal  effeot;  but  if  he  repudiates  it,  the 
burden  should  rorajain  upon  the  plaintiff. 

It  is  a  well  settled  principle  that  a  plaintiff  in  ejectment 
must  recover  upon  the  strength  of  his  own  title,  and  not  upon 
the  weakness  of  the  title  of  the  party  in  possession. 


BRINKLBY  v.  BRINKLBY. 
(Filed  June  5,  1901.) 

1.  MARRIAGB  SETTLEMENTS— jffwal)an<Z    and  .  Wife^Fraudulent 

Conveyances — Deed — Promise  in  Consideration  of  Marriage — 
Marital  Rightth— Parol  Contract. 

Where  a  man  deeds  land  to  his  children  without  consideration^ 
after  having  promised  to  convey  the  same  to  a  woman  in 
consideration  of  marriage,  the  deed,  although  registered  be- 
fore marriage,  is  void. 

2.  FRAUDS,  STATUTE  OF—Contracts^Executed^Eoeecutory. 

The  statute  of  frauds  applies  to  executory  contracts,  but  not  to 
executed  contracts. 

Clabk,  J.,  dissenting. 

AcTiox  by  Ellen  J.  Brinkley  against  J.  TI.  Brinkley,  X. 
W.  Spruil  and  wife  Mary  C.  Spruil,  Hester  V.  Brinkley,A.  J. 
Pierce  and  wife,  Annde  J.  Pierce,  and  Luther  Brinkley,  by 
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his  gaardian,  X.  W.  Spniil,  heard  by  Judge  T.  A.  McNeill 
and  a  jury,  at  Fall  Term,  1900,  of  the  Superior  Court  of 
Wasbuxotox  Coumv.  From  a  judgment  for  the  defendants, 
the  plaintiff  appealed. 

W.  3/.  Bond,  for  the  plaintiff. 
A.  O.  Gaylord,  for  the  defendants. 

Cook,  J.  Upon  the  trial  in  the  Superior  Oouit,  judg- 
ment as  in  case  of  nonsuit  was  rendered  against  the  plaintiff, 
upon  motion  of  defendants,  under  ch.  109,  Acts  1897,  as 
amended  bv  ch.  131,  Acts  1899,  and  plaintiff  excepted  and 
appealed. 

The  plaintiff  contends  that  bv  reason  of  the  promise  of 
Joseph  H.  Brinkley  to  convey  to  her  the  interest  in  the  land 
as  stated,  she  became  a  creditor  of  his  and  that  tiie  voluntary 
deed  executed  by  Joseph  H.Brinkley  to  his  minor  children(a]l 
of  whom  are  now  defendants,  except  one),  after  a  contract  of 
marriage  had  been  entered  into  between  herself  and  said 
Joseph  H.  Brinkley,  and  without  her  knowledge  and  consent^ 
was  a  fraud  upon  her  marital  and  contraot  rights  and  void  as 
to  her ;  and  that  she  is  entitled  to  recover  the  interest  in  the 
land  conveved  to  her  bv  reason  of  the  deed  executed  to  her  in 
April,  1900,  pursuant  to  the  promise  made  her  by  said 
Joseph  when  she  consented  to  marry  him  in  Jime,  1884. 

The  defendants  (other  than  Joseph  H.  Brinkley)  claim 
title  under  the  voluntary  deed  executed  to  them  in  July,  1884. 
and  while  denying  the  parol  promise,  allied  by  the  plaintiff, 
contend  that  it  was  void  under  the  Statute  of  Frauds;  that 
the  deed  executed  to  the  plaintiff  in  April,  1900,  conveyed  no 
interest  to  her — vi'as  voluntary  and  without  valu&ble  consid- 
eration ;  that  she  had  actual  knowledge  at  the  time  and  long 
before  its  execution,  and  insist  that  she  has  no  title  to  the 
land  and  is  not  entitled  to  recover. 


N.  C]  FEBRUARY  TERM,  1901.  505 


Bbinkley  v.  Bsinkubt. 


It  appears  from  the  case  on  appeal  that  defendants  infcro- 
diioed  evidenoe  contradicting  tihe  plain  tiff^s,  bat  none  appears 
Ik  the  record;  and  the  motion  of  defendants  having  been 
made  "upon  the  whole  of  the  teBtimony,"  the  case  mnst  be 
considered  by  this  Oonrt  only  upon  that  which  appears  in  the 
record,  which,  for  the  sake  of  the  motion,  m'ust  be  accepted  as 
true. 

While  the  contention  of  the  plaintiff,  as  to  being  a  creditor 
of  Joeeph  H.  Brinkley,  by  reason  of  the  parol  promise  to  con- 
vey tihe  land,  is  without  merit,  yet  her  contention  that  the 
voluntary  conveyance  of  the  land  to  his  children  was  a  fraud 
upon  her  maritail  rights,  presents  a  very  serious  question.  The 
contract  of  marriage  entered  into  between  the  plaintiff  and 
Joseph  H.  Brinkley  in  June,  1884,  was  based  upon  a  valuable 
consideration.  She  had  not  only  a  right  to  expect  the  bene- 
fits to  be  derived  from  the  marriage  in  her  siutor's  property 
to  be  cast  upon  her  by  operation  of  the  law,  but  also  had  his 
express  verbal  promise  to  convey  to  her  one-hialf  undivided 
interest  in  his  tradt  of  land  (which  was  soibs-tiantially  all  the 
property  that  he  then  owned)  inmiedia/tely  after  their  mar- 
riage. Relying  upon  these  rights  and  his  promise,  and  after 
many  years  sharing  with  him  the  toils  of  life,  nurturing,  car- 
ing for  and  raising  liis  minor  children  by  his  former  wife, 
bearing  children  to  him  and  being  a  true  and  faitliful  wife, 
she  suddenly  finds  herself,  her  husband  and  several  children 
of  tender  age,  ousted  of  her  home,  to  which  she  was  carried 
when  a  bride,  and  then  informed  'tihat  her  marital  rights  and 
contracts  had  been  supplanted  by  a  voluntary  deed,  executed 
by  a  m'an  whom  she  had  consented  to,  and  had  married,  and 
that  his  promise  not  being  in  writing,  was  void  and  of  no 
effect. 

But  his  paiiol  promise  to  convey  land  was  not  void,  only 
voidable,  and  betvv^een  the  parties  could  have  been  enforced 
imless  the  Statuite  of  Frauds  were  plea/ded   (Ilemmings  v. 
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Doss,  125  K  C,  400;  Williams  v.  Lumber  Co.,  118  X.  C, 
928 ;  Loughran  v,  Giles,  110  N".  C,  423),  whicih  can  not  be 
matefrial  in  this  action,  sinoe 'the  deed  wias,  before  the  institu- 
tion of  this  action,  duly  execatod,  with,  full  recitals  of  the 
original  promise — ^tiha't  statuite  applying  to  execu'tory  and  not 
to  executed  contracts.  Ilall  v,  Fisher,  126  X.  C,  205;  .1/r- 
Manus  v.  Tarlton,  126  K  C,  790 ;  Choat  v.  Wright,  13  X  C, 
289.  And  while  it  has  the  effect  of  a  post-nuptial  settle- 
ment, yet  it  is  valid  except  as  to  creditors  and  purchasers  for 
v^alue  and  without  notice.  Rogers  on  Dome«5tic  Relations, 
sec  255,  page  217.  The  defendants  (other  than  Joseph) 
claim  title  by  reason  of  this  voluntary  deed  exeeuited  to  thetn 
by  'their  father  after  he  had  induced  the  plaintiff  to  coosefit 
to  become  his  wife,  and  without  her  knowledge  or  consent. 
For  what  purpose  wias  this  deed  then  executed  ?  If  for  the 
love  and  effedbion  he  had  for  his  dbildren,  why  did  he  wait 
until  after  the  couiltahip  and  engagement  ?  Why  did  he  hold 
it  as  a  basis  of  credit,  and  after  securing  a  promise  for  his 
prize,  place  it  as  he  thought  beyond  the  reach  of  the  woman 
whose  consenit  he  had  obtained  to  share  with  him  the  vicissi- 
tude© of  life  for  weal  or  for  woe?  If  he  had  changed  his 
mind  and  concluded  not  to  convey  to  her  the  interest  in  the 
land,  as  he  had  promised  her  to  do,  then  why  did  he  not  » 
inform  her  to  the  end  that  s-he  might  exerciee  the  privilege 
of  changing  her  mind  as  to  the  marriage  ? 

He  admits  in  his  answer  (which  was  put  in  evidence)  the 
agreement  as  stated  in  the  complaint,  to  be  true.  It  is  ad- 
mitted for  the  sake  of  the  motion,  by  defendants,  tiiafc  the 
plaintiff  did  not  know  of  the  voluntary  deed  until  many  years 
after  the  miarriage,  that  it  was  executed  without  her  knowl- 
edge or  consent.  While  it  is  true  that  a  man  or  woman,  he- 
fore  marriage,  is  at  liberty  to  dispose  of  his  or  her  property 
at  will  and  pleasure,  j^et  it  must  not  be  done  with  an  im- 
proper motive.     If  it  be  done  to  deceive  the  person  who  is 
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fhen  in  treaty  of  marriage,  it  is  a  fraud.  Thfe  courts  have 
uniformly  held  that  a  voluntary  deed  made  by  a  woman  in 
oootemplation  of  marriage,  afterwards  consimimated,  and 
without  the  existence  of  the  deed  being  made  known  to  the 
intended  husband,  is  in  law  a  fraud  upo-n  him.  Strong  v, 
Menzies,  41  X.  C,  544;  Baker  v.  Jordan,  73  N.  C,  145; 
Roper  on  Husband  and  Wife,  Vol.  1,  pages  163,  164;  Poston 
i\  Gillespie,  58  K  C,  258 ;  75  Am.  Dea,  4^7.  Then  why 
should  no»t  the  same  rule  apply  to  tihe  intended  husband,  who 
gave  to  his  children  his  property  without  the  knowledge  or 
consent  of  his  fiancee  ?  She,  under  our  laws,  acqiiirep  valu- 
able interests  and  rights  in  his  property,  while  on  the  one 
hand  the  husband  in  addition  to  the  personal  services  and 
&aniings  of  the  wife,  acquires  the  right  of  a  curtesy  estate, 
absolutely  owns  all  of  the  personialty  in  ease  of  intestacy, 
etc.;  on  the  other  hand  liie  wife  obtains  a  securitv  in  re- 
spect  to  her  future  support,  and  has  the  rights  of  dower, 
homestead,  year's  support  at  the  death  of  the  husband  (which 
can  not  be  defeated  by  his  will  or  creditors),  a  distributive 
share  of  has  personialty,  etc.  Schouler  Domestic  Relations 
(3d  Ed.),  sec.  181. 

Xor  can  the  oonetruotive  notice  of  registration  avail  the 
defendants.  In  the  case  of  Spencer  v.  Spencer,  56  T^.  C, 
404,  in  which  ease  the  intended  wife  had,  previously  to  mar- 
riage and  after  engagement,  made  a  voluntary  deed  to  her 
property,  it  is  held :  "But  if,  after  the  courtship  begins,  the 
conrt  of  equity  recognizes  an  inchoate  right  in  the  intended 
hiKband  at  all,  it  follows  that  it  can  not  be  diapoeed  of  by  the 
intended  wife  without  his  direct  knowledge  and  acquiescence. 
In  a  case  like  the  present,  there  is  no  place  for  a  constructive 
notice.  Tliat  is  always  resorted  to  for  the  pur])f»si»  of  pre- 
venting the  person  who  has  it  from  doing  an  act  to  the  injury 
of  another.     Here,  the  husband  can  injure  no  other  person. 
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He  has  rights  whiah  the  rule  protects  by  preventing  anodier 
person  fit)m  injuring  him." 

In  Taylor  v,  Rickman,  45  N.  C,  278,  the  husband  actually 
signed  the  oomtraot,  but  it  was  avoided  upon  tihe  ground  of 
surprise,  because  the  paper  was  presented  to  him  after  :he 
I>artie8  had  met  together  for  the  purpose  of  being  married. 

And  in  Poston  v.  Oillespie,  supra,  it  was  held  that,  after 
the  oontract  of  marriage  is  miade,  nei'ther  ean  give  awaj  bis 
or  her  property  mthmit  the  oonsent  of  the  other,  and  noiice 
before  the  marriage  of  such  a  gift  does  not  hinder  the  party 
injured  from  ineisiting  upon  its  invalidity. 

True  it  is,  from  the  testimooiy  in  the  ease,  that  the  defend- 
ants were  minors  'and  innocenit,  but  that  can  not  avail  tJiem 
no»w.  "Though  not  a  party  to  any  imposition,  whoever  re- 
ceives anything  by  means  of  it,  must  take  it,  tainted  with  the 
impoeiition,  let  the  hand  receiving  it  be  ever  so  chaste,  yet 
if  it  oomes  througih  a  polluted  channel,  the  obligation  of 
restitution  will  follow  it."     Tisdale  v,  Bailey,  41  N.  C.  35S. 

Upon  all  the  evidence  submitted,  it  is  clear  to  the  Court 
that  the  execution  of  the  deed,  under  whioh  the  defendants 
(other  thian  Joseph)  claim  was  fraudulent  and  void  as  to  the 
plaintiff's  marital  rights,  and  there  is 

Error. 

Douglas,  J.,  dvbitante. 

« 

FuRCHES,  C.  J.,  conourring  in  the  opinion  of  Justice  Cooh 
1  state  the  f ollo\ving  reasons  for  my  concurrence : 

If  the  plainitiff  is  entitled  to  recover  it  is  by  reason  of  the 
fraud  committed  upon  her  marital  rights.  The  Statute  of 
Frauds  has  nothing  to  do  with  the  case  for  the  reasom  that  the 
deed  has  heen  executed,  and  tlie  Statute  of  Frauds  does  not 
apply  to  executed  contracts.  Hall  v.  Fisher,  and  other  cases 
cited  in  the  opinion.  Ts^or  doee  the  Stiatiite  of  Frauds  prevent 
a  party  from  canying  out  his  contract,  unless  it  affects  cred- 
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itors  or  puTciiafie<rs  for  a  full  price,  and  vvitluout  notice. 
Tnpleii  v.  Wiilhfrspoon,  70  N".  C,  589.  In  this  case  there 
are  no  creditors  of  the  grantor,  unless  the  plaintiff  be  tre^a'ted 
as  such,  and  the  defendanit  children  are  not  purchasers  for  a 
full  price.  Indeed  it  appears  that  they  paid  nothing  for  their 
deed. 

If  the  plaintiff  was  not  strictly  a  creditor,  her  claim  was 
in  the  nature  of  that  of  a  creditor.  After  her  contract  with 
the  grantor  (W.  H.  Brinkley),  in  June,  1884,  it  was  a  fraud 
upon  her  marital  rights  for  her  intended  husiband  to  give 
away  his  property,  and  in  this  case  it  seems  to  have  been 
all  the  property  he  had.  In  Poston  v.  Gillesjne,  58  ^.  C. 
258,  75  Am.  Dec.,  427,  it  is  said:  "After  the  courtship  or 
negotiations  about  'and  conoeming  the  marriage,  is  concluded 
and  the  parties  band  themselves  by  a  contract  to  marry, 
neither  can  give  away  his  or  her  property,  without  the  consent 
of  the  other,  land  the  matter  does  not  then  rest  upon  a  mere 
question  of  deceit,  which  may  be  repelled  by  proof  of  notice, 
but  involves  a  quesition  of  fraud  on  a  right  vested  by  force  of  a 
oontract,  for  a  breach  of  which  an  action  will  lie  at  law."  So 
if  this  case  states  the  law,  the  action  is  given  to  either  party ; 
it  rests  on  contracit  and  vested  rights,  and  is  ndt  to  be  defeated 
by  notice.  If  this  be  the  law,  it  is  claimed  that  plainitiff's 
right  of  action  was  not  defeated  by  the  registration  of  defend- 
ant's deed  and  that  contention  of  defendants  must  fail. 

But  defendants  claim  that  since  the  Constitution  of  1868 
the  wife  has  no  miarital  rights,  except  the  inchoate  right  of 
dower,  which  is  not  due  until  his  death,  and  that  the  hus- 
band has  no  marital  rights  in  the  wife's  esta.te.  If  these  con- 
tentions are  true  there  ceases  to  be  snch  a  thing  as  fraud  on 
v.arital  rights  in  North  Carolina.  While  the  husband  may 
not  have  the  same  rights  over  the  estate  of  the  wife  that  he 
had  before  the  Constitution  of  1868,  I  do  not  admit  that  the 
wife  has  not  now  the  same  rights  in  her  husband's  estate  that 
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she  had  before  the  Constitutioai  of  1868,  and  the  aame  she  had 
in  1859,  when  the  case  of  Poston  v,  Gillespie^  was  decided  by 
this  Court — in  which  it  is  held  "that  after  the  engagement 
to  raarrj,  neither  party  has  the  right  tx>  give  awiay  his  or  her 
property."  But  this  very  question — fraud  ov  marital  rights 
since  the  Constitution  of  1868 — has  been  before  the  Court 
and  it  was  held  thait  the  Consti tuition  of  1868  worked  no 
such  wonders,  and  tihat  the  doctrine  of  fraud  upon  marital 
rights  still  exists  in  North  Carolina.  BrinJcley  v.  Jordan, 
73  K  C,  145. 

Upon  these  authorities  I  maist  hold  that  the  doctrine  of 
fraud  on  marital  rights  still  exists  in  this  State;  that  the 
defendant,  W.  H.  Brinkley,  having  disposed  of  his  land  by 
gift  to  the  other  defendants  after  he  and  the  plaintiff  were 
engaged  to  be  married,  was  a  fraud  upon  her  marital  rights, 
and  the  deed  must  be  set  aside.  My  opinion  is  puit  upon  the 
fraud,  and  not  upon  his  promise  to  convey.  Bnit  when  de- 
fendant's deed  is  set  aside  for  fraud,  there  is  tiadiing  to  pre- 
venlt  the  plaintiiFs  deed  of  1900  from  becoming  effective,  and 
the  plaintiff  is  entitled  to  be  admitted  to  the  posBeesion  of  one 
undivided  half  of  said  land,  as  tenant  in  common  -with  her 
husband. 

We  have  had  it  impressed  upon  us  that  the  first  wife's 
father  gave  this  land  to  the  defendant,  W.  H.  Brinkley.  and 
his  first  wife.  This  may  be  a  reason  for  making  the  deed  of 
July,  1884,  to  the  defendant  children;  but  it  could  not  con- 
stitute a  legal  consideration,  and  we  rv^  trying  to  dispose  of 
the  case  according  to  the  law.  Under  the  laws  of  this  tate,upon 
the  death  of  the  wife,  the  land  becomes  the  property  of  ^he 
husband,  and  as  saidi  was  liable  to  his  conitraots  and  creditors 
tc>  'the  same  extent  as  if  he  had  bought  the  same  wi^h  dollars 
I  must,  therefore,  concur  in  the  opinion  that  there  was 

Error. 
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Montgomery,  J.,  concurs  in  the  apinion  of  the  Chief  Jus- 
tice. 

CxARK,  J.,  dissen/tsing.  The  plaintiff  alleores  and  tesdfies 
that  in  June,  1884,  the  defendant,  J.  H.  Brinkley,  promised 
her  orally  that  if  she  would  marry  him  he  would  convey  to 
her  one-'half  intereat  in  the  land  in  controversy  as  soon  as  the 
marriage  had  taken  place,  and  relying  upon  such  promise,  she 
agreed  to  marry  him.  On  12th  of  July,  1884,  the  defend- 
ant, J.  H.  Brinkley,  conveyed  the  entire  tract  of  land  by  wrt- 
rantee  deed  to  his  children  by  a  former  marriage— who  are 
his  oadefendants  in  this  action.  Said  land  had  been  con- 
veyed by  their  grandfather,  to  their  mother  and  himself.  This 
deed  of  July,  1884,  was  registered  1st  of  Augus^b,  1884. 
Thereafter,  on  October  30,  1884,  the  plaiintiff  and  the  de- 
fendant, J.  H.  Brinkley,  were  married.  On  23d  of  April. 
1900,  the  defendant,  J.  H.  Brinkley,  executted  a  deed  to  the 
plaintiff,  which  was  recorded  26th  of  April,  1900.  On  April 
25,  1900,  she  instituted  this  action,  alleging  in  her  complaint 
that  the  defendan/ts  (other  than  Joseph  TI.  Brinkley,  her 
husband)  wrongfully  withhold  possession  ol  the  premises, 
and  asking  that  she  be  leit  into  posvseseion  as  temanjt  in  com- 
mon of  one-hjalf  interest  therein. 

There  are  several  insuperable  reasons  why  the  plaintiff 
can  not  recover: 

1.  If  the  action  is  on  the  deed,  that  of  the  defendants  from 
her  husband,  exeeurted  12th  of  July,  1884,  and  recorded  1st 
of  August,  1884,  takes  precedence  of  that  from  her  husband 
to  hea^elf,  executed  when  he  wias  out  of  possession,  23d  of 
April,  1900,  amd  registered  after  this  action  was  begiui. 

2.  If  the  action  is  on  the  parol  promise  in  June,  1884,  ii 
is  void  under  the  Statute  of  Frauds,  and  though  the  husband, 
of  course,  does  not  set  it  up,  the  other  defendants  do  plead  it. 
Though  third  parties,  if  strangers,  can  not  plead  the  Statute 
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of  Frauds,  it  is  otherwise  as  to  privies,  ^as  are  the  defendants, 
the  graiiftees  in  the  deed  of  1884.  Browne  on  Statute  of 
Frauds,  sec.  135 ;  Best  v.  Davis j  44  111.  App.,  624. 

3.  The  grantees  received  from  their  father  a  conveyance  of 
this  land,  which  came  from  their  mother's  father.  There 
was  a  good  moral,  indeed  a  meritorious  consideration.  Such 
a  oonveyaiiec  would  not  be  a  fraud,  even  though  concealed 
from  the  intended  wife.  Green  v.  Goodall,  41  Tenn.  (I 
Cold.),  404;  Kerr  on  Fraud  and  Mistake,  218.  If  the 
father  had  imanediately  after  the  second  marriage  conveyed 
to  the  plaintiff,  she  would  not  have  been  a  purchaser  for 
value.  12  Am.  and  Eng.  Enc.  (2d  Ed.),  472  n,  8,  and 
cases  there  cited,  which  hold  such  to  be  a  volimtarv  deed.  The 
deed  to  the  children  of  the  first  miarriag<e  ha\'ing  been  re- 
corded August  1,  1884,  siie  was  fixed  witih  notice  thereof  at 
least  as  much  as  a  purchaser  for  value  would  have  been.  It 
was  her  misfortune  that  ninety  days  after  such  registration 
she  entered  the  marriage,  after  it  bad  bectome  impossible  for 
her  husband  to  convey  to  her  any  part  of  the  land. 

But  put  it  in  the  strongest  possible  light  for  the  plaintiff: 
Suppose  the  marriage,  30th  of  October,  1884,  was  ipso  facto 
V.  oonveyanoe  for  value  of  -a  half  interest  in  the  land  to  the 
plaintiff,  and  further  that  the  deed  to  the  children  of  the 
former  marriage  was  not  for  a  meritorious  consideration  and 
was  without  amy  consideration,  the  deed  recorded  on  Ist  of 
August,  1884,  though  voluntary,  would  take  precedence  of  a 
deed  to  a  subsequent  purchaser  for  value.     This  is  settled 
by  many  decisions.     ^'In  the  United  Statues,  the  authorities 
are  almost  unajiimous  in  holding  tliia:t  a  voluntary  coovefvance, 
if  made  bona  fid^,  is  valid  againsrt  a  subsequeoit  purchaser 
witli  notice  of  the  conveyance."     14  Am.  and  Eng.  Enc  (-d 
Ed.),  466.     In  this  State,  sine?  the  adoption  of  chapter  2% 
"Laws  1840,  one  who  purchases  with  notice  of  a  prior  volun- 
tary conveyance  will  not  be  protected  against  it.     Triplet^  r- 
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Wiiherspoori ,  70  N.  C,  589;  Clement  v,  Cozart,  112  N.  C, 
at  page  421.  Registration  of  a  priior  voluntary  deed  is  notice 
to  a  subsequent  purchaser.  Taylor  v.  Eatman,  92  N  .C,  601. 

Viewe;!,  aside  from  the  fact  that  the  legal  title  has  been  in 
the  ohildpen  of  the  first  mfe  since  July,  1884,  and  the  al- 
leged promise  to  pkintiff  to  convey  \v»as  in  pai-ol  and  a  secret 
promise,  there  is  no  evidence  to  explain  -why  t*he  plainitiff ,  nor 
her  husband,  took  any  steps  after  the  marriage  to  execute  any 
conveyance  to  her,  nor  why  the  plaintiff  acquiesced  in  the  non- 
execution  of  the  secret  parol  agreeonen/t  for  nearly  sixteen 
years.  If  o  evidence  was  offered  that  she  at  any  time,  during 
all  these  years,  had  called  upon  her  hushand  to  execute  the 
promised  conveyance,  nor  made  any  complaint  in  regard  to 
the  matter.  It  is  not  an  explanation  of  tlhis  fact  that  during 
all  that  time,  up  to  January,  1900,  the  plaintiff  and  her  hu^ 
band  lived  on  thie  land  tiogether  with  the  children  of  the  first 
Diarriage.  There  was  no  reservation  for  the  benefit  of  the 
husband  in  his  deed  of  July  12,  1884,  and  his  remaining  on 
the  land  was  probably  by  reason  of  the  non-age  of  said  chil- 
dren or  some  of  tiiem,  and  permissive  theiieafter  as  to  those 
who  became  of  age.  His  possession  was  at  no  time  adverse. 
Why  Joseph  H.  Brinkley  is  made  a  defendant  does  not  ap- 
pear. He  is  not  in  possession  and  he  is  not  resisting  the 
plaintiff's  claim,  but  is  siding  with  her. 

Even  if  this  action  had  been  for  dower,  the  plaintiff  could 
not  recoveir,  unless  the  deed  was  made  with  intenJt  to  defraud 
her  dower  rights,  for  at  no  time  during  coverture  has  her  hus- 
band been  seized  of  the  premises.  Barnes  v.  Raper,  90 
N.  C,  189.  If  by  his  death,  dower  therein  would  not  accrue 
.  to  his  wife,  certJainly  if  living  he  cam  not  convey  to  her.  The 
Comit  properly  held  that  upon  the  testimony  the  plaintiff 
could  not  recover.  Her  husband  could  not  have  recovered, 
no  matter  when  he  brought  suit,  nor  what  his  motive  in  mak- 
ing the  deed.  YorTc  v.  Merritt,  80  IST.  C,  285 ;  McManus  v. 
128 33 
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Tarleton,  126  N.  C,  790.  The  plaintiff  not  being  a  creditor 
at  tlie  date  of  the  deed  has  no  greater  rights  than  the  husband 
would  have  had.  Eiatt  v.  Wade,  30  K  C,  340 ;  Taylor  v. 
Eatman,  92  N.  C,  at  page  606  ;  Clement  v,  Cozart,  112  N.  C, 
at  page  421. 

It  mnst  not  be  overliooked  that  tie  question  here  pppsented 
is  not  whether  by  the  engagement  to  niiarry  in  June,  1884.  the 
wife  became  inveete^l  Anth  an  inchoate  right  of  dower  (the 
on'ly  interest  she  oould  acquire  by  the  marriage  itself),  which 
oould  not  be  divested  by  the  deed  in  July,  1884,  to  the  chil- 
dren of  the  first  marriage.  The  wife's  position  is  oertainly 
not  stronger  by  virtue  of  her  engagement  than  after  marriage, 
and  if  tlhis  deed  to  tJhe  children  had  been  made  after  mar- 
riage, instead  of  before,  they  would  have  gotten  a  good  title, 
subject  only  to  the  widow's  contingent  right  of  dower  if  ^he 
survived  her  husband.  Scoti  v.  Lane,  109  X.  C,  154.  Here, 
he  is  still  living,  and  as  she  could  not  maintain  this  action  «f 
ejectment  against  one  taking  under  a  deed  after  marriage, 
she  certainly  can  not  recover  dower  by  virbue  of  her  marital 
rights  against  granitees  taking  long  before  marriage.  Her 
right  to  dower  can  not  now  arise. 

This  case  rests  upon  the  single  proposition  whether  one 
who  takes  a  verbal  agreement  tio  convey  realty,  upon  a  con- 
sideration thereafter  to  be  paid,  can  reoox^er  the  same  sixteen 
years  therciafter  against  those  who  took  a  oanveyanoe  of  the 
sarnie  land  for  a  meritorious  consideration,  without  participa- 
tion in  tlie  fraud,  if  any,  perpetrated  upon  tihe  intended  wife, 
and  wd'tiiiout  any  legal  notice  thereof  (being  minore),  wwi 
when  the  deed  to  them  was  registered  three  months  before  the 
marriage,  when  therefore  the  purchaser  by  oral  contract  had 
the  fullest  legal  notice  before  payment  of  the  purwoiised  con- 
sideration. 

The  cases  cited  in  the  opinion  which  protect  the  rifT^ts  of 
an  intending  husband  in  his  wife's  property  have  no  apphea- 
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tion  u>  this  case,  where  the  plaintiff  daims  not  as  a  widow, 
but  by  virtue  of  a  secret  oral  contract  to  convey  in  oo(nside(ra- 
tion  of  nmrriage,  and  tihe  defendant  are  purctmsenB  for  a 
meritorious  consideoiution  and  "svdthout  nlcrtice.  I£  the  plain- 
tiff can  sustain  her  claim  fminded  solely  on  a  secret  verbal 
a^^ompnt,  then  no  other  purchaser  from  a  single  nuan,  -with- 
out notice  of  a  secret  agreement  with  an  intending  wife,  can 
bold  the  land  against  her,  though,  as  here,  sixteen  years  may 
have  passed  without  the  husband  and  wife  remembering  to 
execute  the  promised  deed  and  making  known  the  ante-nnptial 
agreement.  The  plaintiff's  claim  is  not  based  upon  a  fraud 
iipon  her  marital  rights.  She  is  noit  suing  for  dower,  but 
upon  defeat  of  am  oral  promise  to  convey  realty  by  a  deed 
made  to  another  upon  a  meritorious  oonsidenation  without 
notice  of  her  oral  agreement,  and  duly  registered  before  she 
pays  the  promised  ooneideration.  She  relies  upon  a  verbal 
contract  and  stands  like  any  other.  Her  nLarriage  is  purely 
incidental  and  does  not  add  to  her  conitnactual  rights. 

In  Poston  V.  Gillespie,  58  N.  C,  258 ;  75  Am.  Dec.  427,  it 
was  the  husband  who  was  complaining  thiat  his  contracted 
wife  bad  in  fraud  conveyed  away  all  her  property.  As  the 
law  then  stood,  at  the  moment  of  marriage,  he  became  enti- 
tled to  aill  her  personal  propei^ty  and  tenant  by  the  curtesy 
initiate  of  her  realty.  For  deprivation  thereof,  by  undue  in- 
flueiiee  of  her  father,  he  had  an  imonediate  cause  of  action. 
Here,  the  wife  could  acquire  by  ^artue  of  the  marriasie 
nothing  except  a  right,  to  doiwY-r  if  she  sain^ved  her  husband, 
and  has  as  yet  not  saiffered,  and  may  never  suffer  anVtJiing 
by  virtue  of  the  deed  to  the  defendants.  And  even  ?n  that 
case,  the  decision  is  largely  rc^sted  upon  the  ground  that  the 
deed  by  tihe  wife  was  made  by  duress  and  imdue  influence  ».\x- 
erted  bv  her  father.  That  is  in  no  particular  an  authoritv 
for  this  oase. 

In  Taylor  v.  Richman,  45  N.  C,  278,  the  deed  was  set 
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aside  for  surpri-ae,  the  nmrriage  contract  not  being  mentianed 
till  the  h^usibaaid  stood  up  to  be  married ;  and  besides,  it  wm 
never  regisltered  as  required  by  law.  The  husband  was  thus 
deprived  as  above  sta/ted  of  an  iminediiate  absolute  right  to 
the  personalty,  and,  on  ajooount  of  the  surprise,  the  deed  was 
declared  void.  The  same  is  true  of  Tiesdale  v.  Bailey,  41 
N.  C,  358,  and  Spencer  v.  Spencer,  66  N.  C,  404,  in  both  of 
"wihicih  cases  the  deed  was  made  by  the  wife  secretly  and  with 
the  intent  to  defraud  her  husband  (which  is  not  found  in  the 
present  case)  just  before  the  marriage  and  kept  secret,  not 
recorded.  Unlike  the  wife  in  this  case,  the  husband  was  in 
those  oases  thereby  deprived  of  an  immediate  right  of  prop- 
erty. 

In  every  case  cited  for  the  plaintiff,  the  husband  was  the 
plaintiff  and  was  deprived  of  an  immediate  right  of  property 
by  the  deed.  None  of  those  actions  could  now  be  maintained 
as  the  law  now  stands  'ae  to  the  property  rights  of  women 
whose  personalty  remains  their  own  property.  Certainly 
they  can  not  be  authority  for  one  who  claims,  not  marital 
rights,  but  by  virtue  of  an  oral  contract  to  convey  lands 
which  were  conveyed  amd  legal  notice  thereof  given  her  by 
registraition  'three  months  before  the  marriage,  and  who  is 
attempting  to  set  up  a  stale  claim  under  such  oral  contract 
(if  ever  miade)  after  sixteen  yeairs  acquiescence. 

The  plaintiff  sues  to  recover  a  fee-simple  in  half  the  land. 
A  woman's  "mari.tal  rights"  in  her  husbaind's  property  are 
derived  solely  frtMn  staituite,  and  no  statute  gives  her  a  half 
interest  in  fee  of  her  husband's  land,  and  that  too  before  hb> 
death.  She  has  therefore  no  support  in  the  claim  that  ?he 
has  been  deprived  of  her  marital  rights  by  fraud  or  otherwise, 
for  she  has  not  been.  Her  sole  claim  is  that  she  made  an  oral 
contract  for  conveyance  of  land  and  three  months  before  the 
considenation  was  paid  the  land  was  conveyed  to  anodier  for 
a  meritorious  consideration,  without  notice  of  her  claim  and 
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the  deed  duly  recorded  which  was  notice  to  her,  and  the 
grantees  plead  the  Statute  of  Frauds,  as  they  have  a  right  to 
do.  That  the  consideration  promised  was  mjarriage,  makes  it 
a  valuable  consideration,  but  no  more  so  than  if  money  had 
been  promised  and  paid  after  the  regisitratioai  of  the  deed  to 
another,  for  meritorious  oonsideration,  and  who  took  with- 
out notice.  That  marriage  was  to  be  the  oonsdderation  does 
not  involve  "m«arital  rights"  in  this  matter,  nor  take  this  ver- 
bal contract  out  of  the  Sba/tute  of  Frauds,  nor  affect  the  f aict 
that  the  defendant's  deed  was  registered  sixteen  years  ago  and 
plaintiff's  deed  from  her  husband  only  since  action  brought. 
The  plaintiff's  claim  is  contractual,  not  marital,  and  there  is 
no  exception  in  the  Statute  of  Frauds  in  her  favor  and  the 
Court  can  not  create  one. 


STEWART  V.  SOUTHERN  RAILWAY  CO. 

(Filed  June  5.  1901.) 

EVIDENCE — SuMciencv — Railroads — Personal     Injuries — Contrihitr 
tory  'Negligence. 

Evidence  In  this  case  as  to  contributory  negligence  of  an  em- 
ployee was  sufficleut  to  preclude  a  recovery  and  the  plaintiff 
was  properly  nonsuited. 

Douglas,  J.,  dlssenclng. 

AcTiox  bj  J.  J.  Stewail:^  administrator  of  Julius  Har- 
grove, against  the  Southern  Railway  Company,  heard  by 
Judge  H.  R.  Bryan,  at  September  Term,  1900,  of  tlie  Su- 
perior Court  of  Davidson  County.  From  a  judgment  of 
nonsuit,  the  plaintiff  appealed. 
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Lee  S.  Overman,  for  the  plaintiflF. 
Glenn  &  Manly,  for  the  defendant, 

Per  curiam.     We  adopt  the  following  opinion  in  this  case 
prepared  bv  the  I'ate  Chief  Justice  Faircloth  : 

This  is  an  ajclbion  to  recover  damagee  for  killing  Julius 
Hargrove.  The  plaintiff's  in;testate  was  a  flagman,  or  brake- 
man,  on  defendant's  work  train,  and  was  an  old  railroad  man 
and  knew  the  ruilee  of  railroads  as  tx>  the  passing  of  trains. 
The  conductor  of  the  work  train  stationed  plaintiff's  intestate 
at  a  point  between  Elmwood  and  the  \\x>rk  train,  to  hoar  ihe 
freight  train  blow  and  to  signal  the  work  train  out  of  the 
w-ay  of  tihe  freight  train.  The  signal  was  given,  and  as  the 
work  train  went  out  the  conductor  said  to  him,  "Stay  here 
until  I  return;  will  follow  74  (freight  train)  right  back" 
The  intestate  knew  and  expected  that  train  74  would  come  by 
as  soon  as  the  work  train  was  out  of  the  way.  He  was  then 
awake,  sober  and  in  his  right  mind.  Three  hundred  yards 
above  the  place  where  the  intestate  was  injured,  the  freight 
train  stopped  to  "fix  a  log"  and  could  be  seen  that  distance. 
The  intestate  was  sitting  on  a  cross-tie  asleep  within  a  few 
inches  of  the  iron  rail.  As  the  engineer  of  train  74  ap- 
proached and  saw  a  person  sitting  on  the  cross-tie,  he  assumed 
that  he  would  get  off,  but,  on  nearer  approach,  seeing  that  the 
person  did  not  move,  he  gave  the  alarm  signal  by  soimding 
the  whistle,  ringing  the  bell,  and  applying  tlie  brakes.  The 
intestalie  was  struck  by  tihe  freight  train^  in-jured,  and  died 
soon  afterwards. 

When  the  conductor  saiw  that  the  intestate  did  not  move,  it 
was  too  late  to  stop  before  passing  the  inteertate. 

The  defendant  introduced  no  evidence,  and  when  the  plain- 
tiff closed,  his  Honor  intimated  that  tlie  plaintiff  otmld  not 
recover,  and  a  nonsuit  and  appeal  were  taken. 

In  this  and  like  cases  the  plaintiff^s  evidence  is  taken  as 
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true.  The  nile  cm  this  subjeot  has  been  so  frequently  and 
recently  expressed  by  this  Court  that  repetition  seems  to  be 
superfluous  work.  However,  in  Norwood  v.  Railroad,  111 
N.  C,  240,  the  Court  said :  "When  he  placed  himself  in  a 
position  where  ho  was  liable  to  be  sftricken  by  a  passing  en- 
gine, it  was  his  duty  to  keep  a  sharp  lookout,  and  if  he  care- 
lessly, recklessly  and  in  a  drunken  stupor  remained  on  the 
track  when  the  engine  was"  approaching,  and  till  it  came  in 
contact  with  him,  he  was  negligent.  *  *  *  If  it  were  con- 
ceded that  the  engineer  saw  the  deceased  walking  along  the 
track,  or  sitting  upright  on  the  end  of  a  cross-tie,  in  time  to 
have  stopped  the  train  without  peril  or  diflSculty,  he  was  justi- 
fied in  believing,  up  to  the  last  moment,  in  the  absence  of 
knowledge  or  information,  that  he  was  insane  or  deaf,  that  the 
inteettaite  would  take  reasonable  preoaiution  for  his  own  S4ifety 
by  moving  out  of  the  -way" — citing  other  decisions  to  the 
same  effect,  which  decisions  h<ave  been  followed  ever  since. 

In  Wycoff  V.  Railroad,  126  X.  C,  1152,  the  facts  were  not 
identical,  but  were  similar  and  presented  the  same  question. 
The  plaintiff  testified  that  he,  being  wearied,  stepped  off  and 
sat  on  the  end  of  a  croes^tie  to  rest  a  few  minutes,  and  while 
sitting  there  he  dropped  off  to  s?leep  and  was  knocked  sense- 
lees  by  a  passing  train.  The  C^ourt  affirmed  per  curiam  the 
nonsuit  on  the  authority  of  Norwood's  case,  supra. 

Affirmed. 

Douglas,  J.,  dissenting.  I  can  not  concur  in  the  opinion 
of  the  Court.  The  answer  alleges  that  "the  said  plaintiff's 
intestate,  deliberately,  with  a  reckless  disregard  of  his  own 
safety,  sat  down  upon  the  railroad  track  and  fell  asleep,"  and 
"that  the  engineer  of  said  locomotive,  when  he  saw  a  person 
sitting  on  the  oroes^ties,  supposed  that  he  wnuld  get  off  and 
thus  escape  injury.  As  he  approached  quite  close,  and  seeing 
that  the  pea*son  did  not  move,  he  gave  signals  of  alarm  by 
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blowing  the  whistle  and  ringing  tihe  bell  of  the  locomotive, 
thus  endeavoring  to  warn  the  said  person  of  the  danger,  and 
then  seeing  that  he  did  not  move,  the  engineer  applied  the 
brakes  and  did  everythinig  in  his  power  to  srfop  the  engine, 
but  it  y;as  too  late."  The  fireman  testified  as  follows:  "Bob 
James  was  engineer.  He  blew  whisrtle  twice,  and  mode  (me 
application  of  brakes,  and  came  over  on  my  side  and  asked  if 
he  hit  bhal:  man.  We  h'ad  done  passed.  This  clearly  shows 
what  was  practically  admitted  upon  the  argument,  that  the 
engineer  neither  blew  the  whistle  nor  gave  any  ^gnal  what- 
ever until  he  was  boo  close  to  -the  deceased  to  do  any  good. 
In  the  fateful  words  of  tlie  answer,  "it  was  too  late." 

The  opinion  of  the  Court  seems  to  be  based  exclusively  on 
the  cases  of  ?^orwood  and  of  Wykoff,  as  those  are  the  only 
cases  cited.  As  the  latter  case  was  decided  by  a  mere  per 
curiam  judgmen.t,  without  setting  forth  either  the  facta  or  the 
law,  it  is  a  just  precedent  for  neither. 

The  facts  in  Norwood's  case  were  eesentiallv  different  from 
those  in  the  case  at  bar.  In  the  former  oase,  it  appeared 
from  the  evidence  that  the  engineer  kept  a  ooiistant  lookout; 
that  neither  he  nor  the  fireman  saw  the  deceased  at  anv  time, 
and  that  owing  to  a  curve  in  the  track,  it  would  h'ave  been 
impossible  for  tlie  engineer  to  have  seen  him  in  time  to  have 
prevented  the  accident  by  stopping  his  train.  There  are  in 
the  opinion  some  unguarded  expressions  in  the  nature  of 
dicta,  that  have  been  construed  to  mean  that  the  engineer  had 
a  right  to  presume,  up  to  the  last  moment^  that  the  deceased 
would  get  off  the  track,  'and  that  therefore  there  was  no  duty 
resting  upon  the  engineer  to  give  any  warning  whatever  until 
the  last  moment,  when,  of  course,  it  would  have  been  too  late. 
The  mere  sitatement  of  tihe  proposition  expa°es  its  inherent 
falsity.  That  it  was  a  mere  dictum  is  showTi  by  the  fact  that 
the  engineer  never  saw  tlie  deceased,  and  therefore  had  no 
occasion  for  any  presumption  of  any  kind. 
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If  this  was  e\'ejr  tthe  meaning  of  Norwood's  case,  it  has 
been  clearly  overnile«d  in  Fulp  v.  Railroad,  120  N.  C,  525, 
where  Justice  Furclies,  speaking  for  a  unanimous  Court, 
says :  "But  the  great  error  of  the  charge  is  that  it  is  in  viola- 
tion of  that  great  principle  in  favor  of  human  life,  so  thor- 
oughly settled  in  .this  State  and  in  every  jurisdiction,  that 
the  jury  shall  pass  upon  the  acts  of  the  defendant  where 
negligence  is  alleged,  and  upon  the  contribntory  negligence 
of  the  intestate,  if  'tliat  is  alleged.  This  has  not  been  done  in 
this  trial.  We  have  shown  that  it  has  not  been  done  as  to 
sounding  the  whistle  in  a  sufficiently  intelligible  wuy  to  be 
understood  whether  it  was  passed  on  or  not."  As  it  was 
necessary  for  the  jury  to  pass  upon  the  fact  whether  or  not 
the  whistle  was  sounded,  there  surelv  must  have  been  some 
recognized  obligation  upon  the  defendant  tx>  sound  the  whistle. 
It  is  true  the  whistle  should  have  been  soimded  at  tihe  croea- 
ing,  but  it  is  equally  true  that  Fulp's  intestiate  was  on  the 
track  30  or  40  yards  away  from  the  croesing,  and  was  never 
seen  by  the  engineer,  who  did  not  know  that  he  had  struck 
him  until  the  next  day.  If  the  defendant  was  liable  for 
failure  to  blow  at  a  crossing  because  it  might  have  arousexl  a 
man  lying  40  yards  down  the  track,  of  whose  existence  it  had 
no  knowledge,  how  much  greater  would  seem  to  be  its  negli- 
gence when  the  deceased  was  in  full  sight  of  the  engineer. 

I  do  not  mean  to  say  tJiat  in  the  case  at  bar  the  engineer 
should  have  stopped  his  train  as  soon  as  he  saw  the  deceased 
sitting  on  the  ends  of  the  cross-tiee ;  but  I  do  say  th'at  he 
should  have  given  him  timely  warning  by  bell  or  whistle,  one 
or  both  as  migbt  be  necessary.  It  would  have  taken  bnt  little 
trouble  1x)  have  sounded  the  w^histle,  and  would  not  have  in- 
terfered in  the  slightest  d^ree  with  the  runnine:  of  the  train. 
Surely  a  human  life  is  still  wortJi  something — the  pulling 
of  a  bell-cord,  tihe  opening  of  a  whistle.  Where  a  human 
life  is  at  stake  that  may  be  saved  by  the  sound  of  a  whistle^ 
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then  it  is  gross  negligence — call  this  an  expletive  if  jtm  w511 
— not  to  blow  the  wthistle. 

Against  the  dictum  in  the  Norwood  case,  I  would  respect- 
fully invite  the  attention  of  the  Court  to  the  following  au- 
thorities: 

In  Finlayson  v.  Railroad,  1  Dillon  (U.  S.  C.  C),  579, 
582,    Federal    Cas.,    No.    4,793,    the    Court    says:     'In 
this    case    the    uncontradicted    evidence   on    both    sides  is 
that     the    man     who    was  killed    was    walking    on    the 
track    of    the    defendant     corporation     along    tlie    same 
course  die  train  w^  going  that  struck  and  killed  him,  and 
the  question  arise©,  what  degree  of  precaution  or  care  a  rail- 
road company  or  its  servante  are  bound  to  take  to  guard 
against  injuring  a  man  under  such  circumstances.  *  *  *  I 
instruct  you  that  the  agents  of  the  railroad  company  had  a 
right  to  suppose  he  was  such  a  mam,  of  sound  mind  and  soupd 
hearing,  and  that  he  would  take  reasonable  care  to  protect 
himself  in  ease  of  danger.     Under  that  view  of  the  case,  I 
further  say  to  you  that  these  agents  or  officers  of  the  oampany 
were  hound  to  give  a  reasonaJ^le  and  fair  notice  of  their  ap- 
proach, when  they  found  tha/t  tlie  man  was  not  taking  steps  to 
get  out  of  the  way — such  a  notice  as  would  reach  a  man  under 
ordinary  ciroumatances  of  good  hearing,  and  who  had  his  at- 
tention alive  to  his  situation.     If  then,  you  believe  that  tlic 
bell  was  rung  and  that  the  wthistile  wtas  sounded,  in  time  to 
enable  this  man  to  get  off  the  track,  these  parties  are  guilt- 
less, and  the  company  is  not  liable.     If,  on  the  other  hand, 
you  belie\'e  they  delayed  making  any  signal  at  all  until  it  was 
entirely  too  late  for  him  to  get  off  tlhe  track,  that  they  being 
aware  of  his  presence,  delayed  to  ring  the  bell  or  sound  the 
whistle,  until  he  could  not  have  stepped  aside  and  saved  him- 
self— i7i  that  case  there  was  negligence  on  the  part  of  these 
employees,  for  which  the  railroad  company  is  responsible/' 

This  able  opinion  was  Avritten  by  Justice  Miller,  of  the 
U.  S.  Supreme  Court,  and  concurred  in  by  Judge  Dillon, 
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Their  iiam<es  are  a  suiSoient  guarantee  of  the  value  of  the 
opinion.     The  italics  in  fchis  opinion  are  my  own. 

The  sam;e  rule  was  laid  down  by  the  Supreme  Court  of 
Pennsylvania  as  far  back  as  1 864,  in  Railroad  Co.  v.  Spearen, 
47  Pa.  St.,  300,  304,  as  follows:  *'The  princdple  may  }re 
illustratefl  thus:  If  the  engineer  saw  the  adult  in  time  to 
stop  his  train,  but  the  train  being  in  fidl  view,  and  nothing 
to  indicate  to  him  a  want  of  oonsciousness  of  its  approach, 
he  would  not  be  bound  to  stop  his  train.  Having  the  right 
to  a  clear  track,  he  would  be  entitled  to  the  presnmpition  that 
the  trespasser  would  remove  from  it  in  time  to  avoid  tlie 
danger,  or,  if  he  thoughit  the  person  did  not  notice  the  ap- 
proaching train,  it  would  be  sufficient  to  whistle  to  attract  his 
attention  withiout  stopping.  But  if,  instead  of  tlie  adult,  it 
were  a  little  child  upon  the  track,  it  would  be  the  duty  of  the 
engineer  to  stop  his  train  upon  seeing  it." 

These  are  the  words  of  a  court  of  reooginized  ability  and 
one  that  has  certainly  never  been  inclined  to  hamper  railroad 
management  by  useless  restrictions. 

In  Louisville  and  N.  Railroad  Co.  v.  Morlay,  86  Fed.  Rep., 
240,  242,  the  U.  S.  Circuit  Court  of  Appeals,  three  Circuit 
Judges  concurring  tiheredn,  says:  ^'The  'testimony  shows 
that  when  from  200  to  300  feet  away  from  the  man,the  danger 
of  his  situation  was  recognised  by  the  engineer  and  fireman, 
and  that  from  that  moment  to  tihe  instant  of  the  injury  they 
attempted,  by  blaste  of  the  whistle  and  by  shouts,  to  warn 
him ;  but  the  testimony  of  other  witnesses  and  the  fact  that 
the  man's  a«btention  was  not  aiwakened  tend  to  show  that  the 
warnings  were  not  given.  Whether  they  were  given,  and 
whether  an  earlier  effort  to  stop  or  re^luce  the  speed  of  the 
train  should  have  been  made,  were,  therefore,  questions  for 
the  jury."     Citing  Coasting  Co.  v.  Tolson,  139  U.  S.,  551. 

The  following  head-notes  are  taken  from  the  case  of  L.  and 
N.  R.  Co.  V.  TinTcham,  44  S.  W.  R.  (Ky.),  439:     "Where 
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the  trainmen  see  a  trespasser  on  the  track  in  front  of  tlie 
train,  it  is  their  duty  to  give  timely  warning  of  the  danger, 
and  if  neoessary  and  praotioable,  to  slacken  speed  and  stop 
the  train. 

"2.  Where  an  engineer  saw  a  trespasser  on  the  track  600 
yards  ahead  of  the  engine,  and  neither  gave  the  usual  signal 
nor  m«>de  any  effort  'tx>  stjop  the  train  until  within  100  yards, 
the  question  of  negligence  was  for  the  jury." 

The  following  head-notes  are  from  Illinois  Central  Rail- 
road Go,  V.  Hocker,  55  S.  W.  R.  (Ky.),  438 :  ''Whether  the 
sei'vants  in  charge  of  the  train  gave  timely  learning  of  the 
approach  of  the  train  after  discovering  the  presence  of  a  tres- 
passer on  the  track,  was  properly  left  to  the  jury. 

"2.  While  the  servantstin  charge  of  a  train  are  not  bound 
to  stop  the  train  upon  discovering  a  trespasser  upon  the  track, 
they  should  warn  him  by  sounding  the  whistle  or  ringing  the 
hell,  having  the  right  to  presume,  when  such  warning  has 
been  given,  that  he  will  get  off  the  track  in  time  to  prevent 
injury." 

In  the  recent  case  of  Houston,  etc.,  R.  C.  v.  Harvin,  decided 
in  December,  1899,  54  S.  W.  R.,  629,  the  Oourt  of  Civil 
Appeals  of  Texas  lays  down  the  rule  in  the  fallowing  ex- 
plicit tennis:  "The  instrucrtion  sought,  th'at  the  persons 
operating  the  engine  'are  authorized  to  presume  that  a  person 
seen  on  the  track  will  leave  such  track  in  time  to  avoid  in- 
jury and  are  auHhorized  to  act  upon  such  presumption,' 
should  have  been  qualified  so  as  to  show  that  such  presump- 
tion would  not  aHse  unless  some  warning  is  given  of  the  ap- 
proach of  the  train.  Railway  Co,  v.  Smith,  62  Tex.,  254. 
Without  'this  qualification,  the  Oourt  was  not  required  to 
give  the  instruction.'' 

The  rule  is  thus  laid  down  in  2  Sheanwan  and  Redfield  on 
Xegligence,  sec.  4S3 :  ^*Thus  a  locomotive  engineer  or  mo- 
torman,  after  iK'ooniing  aware  of  the  presence  of  any  person 
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on,  or  d'angeiioaisly  near  the  track,  however  imprudently  or 
wrongfully,  is  boiind  to  use  as  much  care  to  avoid  injury  to 
him  as  he  ooight  to  use  in  favor  of  one  lawfully  and  properly 
upon  the  track,  that  is  to  say,  ordinary  care  with  respect  to 
anticipating  injury,  before  it  becoones  imminent,  and  the 
utmost  care  and  diligence  of  which  he  is  personally  capa- 
ble, after  he  knows  that  it  is  immanent.  He  must  promptly 
use  all  the  usual  signals  to  warn  the  trespasser  of  danger,  and 
he  must  also  check  the  speed  of  his  train,  and  even  bring  it  to 
a  full  stop,  if  neceesarj',  unless  the  circumstances  are  such,  as 
bo  justify  him,  acting  prudently,  in  believing  that  the  trav- 
eler sees  or  hears  the  train  and  will  step  ^ff  the  track  in 
ample  time  to  avoid  all  danger,  without  any  diminution  of  the 
speed  of  the  train."  Numerous  authorities  are  cited  by  the 
learned  aaithors. 

In  Patterson's  Railway  Ac.  Law,  the  author  says,  in  sec. 
204,  page  197 :  *  *  *  "When  they  (engineers)  do  see  a  tres- 
passer on  the  line,apparently  of  adult  years  and  of  average  ca- 
pacity, they  are  bound  to  warn  him  by  signal  of  his  danger. 
and  that  having  done  so,  they  may  assume  tbat  he  will  get 
ofT  the  line,  and  that  they  are  only  bound  to  stop  the  train 
when  the  circumstances  of  the  locality  are  such  (for  instance 
on  a  bridge  or  in  a  narrow  cutting)  that  the  trespasser  does 
not  have  an  opportunity  to  escape,  or  when  the  trespasser 
does  not  apparently  hear  or  heed  or  comprehend  the  warning 
of  his  danger." 

In  2  Wood  on  Railways,  the  author  says,  on  page  14f>l  : 
'*If,  after  becoming  aiware  of  the  trespasser's  presence,  the 
engineer  fails  to  exert  every  effort  possible  to  prevent  the  in- 
jury, the  ooaupany  must  be  held  liable."  Again,  on  page 
1463,  he  says:  "Therefore,  where  an  adult  person  appears 
on  the  track,  the  company  has  a  right  to  prpvsume  that  he  will 
heed  the  warnings  of  approaching  danger  and  protect  him- 
self, and  is  not  boimd  eitlier  to  g^top  the  train  or  to  «>lacken  its 
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speed."  Again,  on  page  1470,  he  says:  *'Of  course  diis 
rule  requires  the  company,  wheire  there  is  reason  to  appre- 
hend that  a  person  seen  upon  the  track  will  not  heed  the  sig- 
nals of  danger^  and  take  himself  out  of  the  Way  of  the  train, 
to  use  reasonable  diligence  to  stop  the  train  and  avert  the 
serious  oonaequences  likely  to  em^ue  from  failure  to  do  so; 
but  this  condition  as  we  have  seen  does  not  apply,  as  a  rule, 
except  where  it  is  observable  that  the  person  is  not  in  pos- 
seesdon  of  his  faiculties,  or  is  so  young  that  it  can  not  be 
reasonably  expected  that  he  will  avoid  the  threatened  dan- 
ger." 

All  these  quotations  are  in  the  same  section,  320,  and  ap- 
ply to  the  same  subjeot.  They  tend  bo  show  that,  even  wtere 
the  aujthor  does  not  say  in  so  many  words  that  the  signals 
must  be  given,  he  proceeds  upon  the  assumption  that  they 
are  given. 

The  oases  of  McAdoo  and  Meredith  are  not  cited  by  die 
Court,  perhaps  because  the  facts  therein  are  so  different 
from  those  before  us ;  and  yet  both  opinions  contain  expres- 
sions in  tJie  nature  of  dicta  that  would  seem  to  support  the 
opinion  of  the  Court.  Xeither  case  is  an  authority.  Mere- 
dith step^ied  in  fmnt  of  a  train  that  was  backing,  and  tliere 
seems  to  be  no  evidence  that  the  engineer  either  saw  him  or 
could  have  seen  him.  Therefore,  there  was  no  room  for  pre- 
sumption. In  ilcAdoo's  case  the  opinion  says,  on  page  153: 
'*The  plainitiff  Svould  not  swear'  that  the  bell  was  not  nm«:, 
while  the  engineer  and  firemen  bot^  testified  that  it  v^ifti^ 
rune;."  Therefore,  it  seems  that  the  warning  was  given,  and 
{igain  the  presumjption  was  excluded.  The  error  in  the«<^' 
dicia  SLTises  from  the  singular  misapprehension  of  the  (^oiirt 
as  to  the  legal  effect  of  the  presimiption,  which  simply  re- 
lioN-ee  the  engineer  from,  the  obligation  of  stopiping  hi"  train, 
but  not  from  the  duty  of  giving  timely  warning.  The  Mc- 
Adoo  case  is  a  marked  instance  of  those  numerous  oases  m 
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which  appellate  oourts  fail  to  apprehend  the  real  point  at- 
tempted tx)  be  presented.  Both  McAdoo  and  the  engineer 
swore  that  MoAdoo  was  walking  between  four  and  five  miles 
an  hour,  and  the  engineer  awore  that  the  train  was  not  going 
over  four  miles  an  hxmr,  the  speed  limited  by  city  ordinance. 
If  this  were  so,  it  wooild  h'ave  been  a  physical  impossibility 
for  the  train  to  have  overtaken  McAdoo.  And  yet  this  Court 
gravely  says,  on  paige  154:  "If  it  was  running  at  five  miles 
an  hour  (and  the  only  testimony  is  that  it  was  running  four 
or  five),  it  is  manifest  that  a  reduction  of  the  speed  to  one 
mile  less  an  hour  would  not  have  prevented  the  injury  by 
enabling  the  plaintiff  to  see  with  his  face  turned  in  the  op- 
poeite  direction."  Of  course  not,  but  it  would  have  pre- 
vented the  injury  by  preventing  the  train  from  ever  overtak- 
ing hiuL  Moreover,  the  warning  by  bell  or  whistle  is  ad- 
dressed to  the  sense  of  hearing,  and  not  to  the  sense  of  sight. 
The  duty  of  giving  warning  to  a  man  walking  with  his  back 
to  the  engine  is  imposed  to  enable  him  to  exercise  the  only 
?ense  which  the  laws  of  nature  permit  him  to  use  under  such 
ciroumstanoes.  Is  not  this  common  sense,  even  if  opposed  to 
the  .speculative  dicta  of  Judges  of  acknowle<lged  ability  and 
learning  ? 

It  wK>uld  be  needless  to  deny  that  I  regret  tlie  decision  of 
this  Court,  because  it  seems  to  me  a  retrogression.  It  hap- 
pened that  the  decision  of  the  Greenlee  case,  governing  also 
that  of  Troxler,  depended  upon  my  individual  vote,  a.nd  that 
vote  I  gave  for  whiat  will  ever  be  to  me  the  sacred  cause  of 
humanity.  The  same  principle  impels  me  now  to  file  this 
dissent.  We  then  held  that  it  was  negligence  in  a  railroad 
company  not  to  have  automatic  couplers,  because  a  prudent 
man,  having  due  regard  for  humian  life,  w^ould  have  all  such 
safety  appliances  as  were  in  common  use  and  within  his 
reach.  But  we  did  not  say,  and  we  coiild  not  say,  that  tlie 
railroads  must  have  such  couplers ;  but  we  did  say  that  +he 
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failure  to  have  them  would  be  such  continuing  negligence  as 
wooild  render  them  liable  for  aaiy  residting  injury.  We  thus 
placed  upon  them  practioally  the  burden  of  obtaining  such 
couplers.  Is  it  any  greater,  or  as  great,  a  burden,  to  require 
them  to  ring  a  bell  or  blow  a  whistle  when  a  hunmn  life  is  at 
stake  ?  The  trespasser  may  be  sick,  or  even  drunk,  but  he 
is  a  kumjan  being,  and  why  not  give  him  a  chance  f cwr  his  life 
when  it  wild  not  interfere  in  the  slightest  degree  with  the 
running  of  the  train  ?  Conditions  have  changed  in  recent 
years.  In  former  times  the  railiv>ad  train,  with  its  long, 
loose  coupling,  altemaitely  taking  up  and  letting  out  the 
slack,  and  widi  rails  loosely  set  in  chairs  and  rattling  at 
every  joint,  nLade  noise  enough  to  be  heard  a  mile  aiway ;  and 
as  it  took  three  or  four  minutes  to  travel  thut  mile,  the  tres- 
passer on  the  track  had  time  enougli  to  collect  his  senses. 
Now  the  vestibuled  train,  with  its  close  coupling  and  patent 
buffers,  makes  but  little  noise  on  a  track  that  the  fish-bar  has 
practically  made  into  one  continuous  rail;  while  its  terriSc 
speed  gives  but  a  few  second  for  thoug^ht  or  action  after  it 
comes  within  hearing.  As  our  decisionfi  have  professed  to 
meet  other  progressive  emeigencies,  why  not  do  so  in  the 
present  case,  when  its  object  can  be  attained  withoxit  impos- 
ing any  additional  burden  upon  the  railroad  company  ?  But 
it  may  be  said  we  have  held  to  the  contrary.  Suppose  we 
have,  no  rule  of  property  is  involved,  and  if  we  are  wiwig, 
who  can  oo(rrect  our  errors  except  ourselves?  As  has  been 
well  said  by  the  great  Chief  Justice  of  Georgia,  this  Court  is 
supreme  in  the  m»ajesity  of  duty  as  well  as  in  the  majesty  of 
power.  In  view  of  the  foregoing  authorities,  so  thoroughly 
consistent  with  the  highest  principles  of  public  policy  and 
the  enlightened  humanity  of  a  Christian  age,  I  most  respect- 
fully dissent  fi-o«n  the  opinion  of  tlie  Court. 
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BROADPOOT  V.  CITY  OP  PAYETTBVILLB. 
(Piled  June  7,  1901.) 

1.  MUNICIPAL  CORPORATIONS— Bonds-'Interest— The  Oanstitu- 

tion.  Art.  7,  8ec.  7. 

Where  the  cotnmihsioners  of  a  town  are  authorized  to  fund  its 
bonded  indebtedness  at  a  higher  rate  of  interest  than  the 
original  bonds  bore,  the  portion  of  the  act  authorizing  the 
Increased  rate  of  interest  without  a  vote  of  the  electors  is 
void  as  contrary  to  Art.  7,  Sec.  7,  of  the  Constitution,  and 
only  the  principal  of  the  bonds  and  Interest  from  maturity 
of  bonds  can  be  recovered. 

2.  STATUTES — Constitution— Constitutional  Law. 

A  part  of  an  act  may  be  constitutional  and  a  part  unconstitu- 
tional. 

Action  by  C.  W.  Broadfoot  against  the  City  of  Fayette- 
ville,  heard  by  Judge  Fred.  Moore,  at  February  Term,  1901, 
of  the  Superior  Oourt  otf  Cumberland  Coointy.  From  a 
judgment  for  plaintiff  for  the  amooint  of  the  bonds  and  in- 
terest at  the  ra'te  of  7  per  cent,  bofth  parties  appealed. 

Oeo.  M.  Rose,  amd  Hinsdale  &  Lawrencej  for  the  plaintiff. 
Busbee  &  Bushee,  and  D,  T.  Gates,  for  tlie  dofondan-t. 

Montgomery,  J.  The  General  Assembly,  on  the  22d  of 
Mardi,  1875,  enacted  a  law  enabling  the  proper  authorities 
of  the  town  of  Fayetteville  to  fund  the  then  bonded  indebted- 
ness of  the  town  contracted  for  subscriptiooi  to  srtock  of  the 
Western  Railroad  Company,  and  to  execute  and  deliver  new 
bonds  for  like  amounts  in  payment  of  and  in  exchange  for 
the  outstanding  bonds,  which  had  Imx^u  issued  under  an  act 
of  the  General  Assembly,  in  December,  1852,  for  the  pay- 
ment of  the  stock  of  the  Western  Railroad  Company.  The 
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rate  of  interest  named  in  the  bonds  issued  under  the  Act  of 
1852  was  six  per  cent,  and  the  rate  provided  for  by  the  Act  of 
1875  wsiS  to  be  not  more  tlian  eight  per  cent.  The  proper 
officers  of  the  town  of  Fayetteville  under  the  authority  of  the 
Act  of  1875,  issued  to  the  plaintiff  on  the  first  day  of  Janu- 
ary, 1 876,  the  bonds  which  are  the  subject  of  this  action,  bear- 
ing 7  per  cent  interest,  and  the  plaintiff  surrendered  to  the 
Mayor  and  Commissioners  a  like  number  of  bonds  and  for 
like  amount  of  principal,  which  had  been  issued  under  the 
Act  of  1852.  ^Jfo  election  was  held  in  the  town  of  Fayette- 
ville  upon  the  question  of  authorizing  the  issue  of  the  bonds 
which  were  to  be  issued  under  the  Act  of  1875. 

The  question  for  decision,  as  we  see  it,  is  whether  or  not  the 
loss  of  the  entire  interest  follows  the  action  of  the  Mayor  and 
Commissioners  under  the  Act  of  1875  on  account  of  a  failure 
to  submit  the  question  of  the  increase  in  the  rate  of  interest 
to  the  qualified  voters  of  the  town,  under  Art.  VIT,  sec.  7,  of 
the  Constitution  ?  The  contention  of  the  plaintiff  is  that  the 
debt  has  not  been  changed  ;  that  the  principal  amounts  of  the 
bonds  are  of  like  sums  (the  words  of  the  Act)  as  the  principal 
in  the  bonds  issued  in  1852 ;  that  interest  is  a  mere  incident 
of  a  debt,  and  that  a  change  in  the  rate  of  interest  is.  there- 
fore, no  change  in  the  debt,  and  as  a  consequence  that  it  was 
not  necessary  to  have  submitted  that  increase  to  a  popular 
vote. 

The  defendant  insists  that  interest  is  an  integral  part  of  a 
debt;  that  an  increase  in  the  rate  of  intcpest  is  an  increase  in 
the  debt  itself,  and,  therefore,  that  the  increase  in  the  debt 
not  having  been  submitted  to  a  vote  of  the  people,  under  Art. 
VII,  sec.  7,  of  the  Constitution,  the  whole  isanie  of  the  bonds, 
principal  and  initereet,  is  void. 

There  is  no  doubt  that  in  cases  where  interest  is  con- 
tracitied  for,  the  interest  is  an  integral  part  of  the  debt  In 
cases  where  it  is  recm^erablo  as  damages  for  breach  of  con- 
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traxjt  to  pay  money,  or  where  it  is  allowed  in  recoveries  in 
tort,  it  is  a  mere  incident  of  tihe  debt,  the  meaning  of  which 
is,  that  if,  on  a  contract  for  the  payment  of  money  in  whidh 
interest  is  provided  for,  the  debtor  should  make  a  payment 
of  the  principal  snm,  the  intierest  wooild  yet  be  afterwards 
collectable  as  a  part  of  the  debt ;  while  the  other  rule  would 
pre^^il  if  the  contract  made  no  provision  for  the  payment  of 
interest.  King  v.  Phillips,  95  'N.  C,  245 ;  Davis  v.  Har- 
rington, 160  Mass.,  278.  TsTotwithstanding  that  initerest  is 
an  inte^al  part  of  the  debt  in  the  sense  in  which  it  is  de- 
scribed in  the  cases  just  cited,  yet  interest  is  still  a  separate 
thing  from  the  principal  sum  and  is  always  distinguished 
from  the  principal  in  the  decisions  and  in  the  textrbooks. 

In  the  case  before  us  the  interest  was  provided  for  in  the 
face  of  the  bonds;  it  was  a  part  of  the  debt,  but  to  be  dis- 
tinguished still  from  the  principal  of  the  debt.  That  part 
of  the  Act  of  1874-^5,  Oh.  248,  as  to  the  principal  amount 
of  the  bonds,  was  not  contrary  to  the  requirement  of  Art.  VTI, 
sec  7,  of  the  Constitution.  The  G^eneral  Assembly,  however, 
undertxx)k  to  give  the  town  authoritie**  of  Fayetteville  the 
power  to  increase  the  rate  of  interest  from  6  per  cent  to  as 
much  as  8  per  cent  in  their  discretion.  That  much  of  the 
Act,  the  power  to  increase  the  rate  of  interest,  was  repug- 
nant to  the  feature  of  the  Constitution  which  we  have  cited.  A 
part  of  an  Act  of  the  General  Assembly  can  be  constitutional 
and  a  part  unconstitutional.  McCless  v.  MeeJcins,  117  N.  C, 
34.  What  then  is  the  effect  of  the  imconstitutional  part 
of  the  Act  ?  Does  tJie  whole  interest  fail,  or  only  the  differ- 
ence between  6  per  cent,  the  amount  provided  for  in  the  origi- 
nal bond,  or  the  7  per  cent  allowed  in  the  new  bonds  ?  We 
think  the  whole  interest  fails  for  the  one  and  simple  reason 
that,  as  the  rate  agreed  on  was  in  its  effect  contrary  to  the 
provision  of  the  Constitution  which  we  have  pointed  out,  we 
can  not  by  judicial  decree  fix  upon  either  6  per  cent  or  any 
other  rate.     We  cam  not  make  a  contract  for  the  parties. 
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TShat  part  of  the  jiidgmient  beLow  is  enoneoiLB  in  so  far 
aj9  6  per  oent  interest  is  allowed  on  the  bonds^  as  only  the 
principal  sum  of  the  bonds  oan  be  oollected^  witli  interest 
from  the  tiime  of  the  miatuiity  of  the  bomls.  The  judgment 
below  is  modified  as  in  this  opinion  set  out,  and  a£Snned  ex- 
cept as  to  the  modification. 

Modified  and  affirmed. 

Piaintiff's  Appkax. 

MoNTGOMEEY,  J.     Thcpe  was  no  error  against  the  plain- 
tiff in  the  ruling  and  judgment  of  the  Court  below. 
No  error. 


FLEMING   V.   GRBBNLBAFJOHNSON   LUMBER  CO. 

(Filed  June?,  1901.) 

EVIDENCE — Bufflciency — Nonsuit — Negligence— Personal  Injuriei— 
Bailroads — Master  and  Servant^Questions  for  Jury. 

Evidence  in  this  case  on  the  question  of  negligence  sihould  Iiat^ 
been  submitted  to  the  jury. 

Action  by  Mahala  Fleming,  administratrix  of  Daniel 
Fleming,  against  the  Greenleaf-Johnson  Lumber  Oo.,  heard 
by  Judge  J.  W,  Bowman,  at  March  Term,  1900,  of  the  Su- 
perior Court  of  Pitt  County. 

Plaintiff's  evidence  showed  that  her  intestate  was  killed  by 
a  log  rolling  from  a  logging  train  operated  by  defendant, 
and  on  w*hich  deceased  was  going  to  his  work.  Deceased  was 
employed  by  his  brother-in-law  in  cutting  logs  at  a  distance 
of  three  to  four  miles  from  the  logging  camp,  and  he  and 
other  employee  were  accustomed  to  go  tx)  and  from  their  "work 
on  the  train,  thoug'h  they  were  not  employed  thereon.    Tli€ 
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brother-in-law  of  deceased  testified  tliat  he  employed  the  lat- 
ter, but  that  he  was  paid  by  the  company,  who  had  the  right 
to  dischai^  the  men,  and  that  tJiey  were  really  employed  by 
the  defendant  company.  The  accident  ooourred  while  the 
train  was  going  on  a  down-grade,  and  the  train  was  not 
stopped  thereafter,  though  deceased  was  riding  in  plain  view 
of  the  engine.  There  were  no  brakes  on  the  train,  except 
on  the  engine ;  a/nd  the  car  on  which  deceased  was  riding  did 
not  have  standards,  though  the  logs  were  held  in  place  by 
four-inch  shoulders,  but  other  cars  on  the  tnain  had  standards. 
All  ■  of  plaintiff's  witnesses  testified  that  they  had  not  re- 
ceived notice  not  to  ride  on  the  train,  or  that  it  was  danger- 
ous, but  testified  that  they  knew  that  it  waa  dangerous  to  ride 
thereon,  but  preferred  to  take  the  chanices  rather  than  walk. 
From  a  judgment  of  nonsuit,  the  plaintiff  appealed. 

Skinner  £  Whedbee,  for  the  plaintiff. 
J,  L.  Fleming,  for  the  defendant. 

Peb  Cubiam.     Upon  the  evidence,  the  issues  should  have 
been  submitted  to  the  jury. 
New  trial. 
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COLET  y.  NORTH  CAROLINA  RAILAOAD  00. 

(Piled  June  7,  1901.) 

1.  NEGLIGENCE — Master  and  Servant — Railroad* — Assumption  of 

Risk— Private  Acts  1897,  Ch.  56. 

Private  Acts  1897,  Ch.  56,  renders  inapplicable  the  doctrine  of 
assumption  of  risk  in  the  case  of  an  engineer  injured  by 
defective  appliances,  the  defects  being  known  to  him. 

2.  CONTRIBUTORY  NEGLIGENCE— Prttdence--g«e<«ion*  /or/iinr. 

Whether  an  engineer  was  guilty  of  contributory  negUcence  in 
using  drain  pipe  as  a  grab  Iron,  in  tnring  to  get  upon  an 
engine,  is  a  question  for  the  jury. 

3    D  \^  AGES— Measure  of— Mental  and  Phiffdcal  Suffering. 

The  measure  of  damages  for  injury  of  a  person  is  the  present 
cash  value  of  his  injury,  taking  into  consideration  pain  and 
mental  suffering. 

Montgomery  and  Cook,  J.J.,  dissenting. 

Action  by  Samuel  S.  Coley  against  the  Nortt  Caiolina 
Railroad  Oompany,  heard  by  Judge  W.  A.  Hoke  and  a  juiT, 
at  February  Term,  1900,  of  the  Superior  Couit  of  Wakk 
County.  From  a  judgment  for  the  plaintiff,  the  defendant 
appealed. 

T.  M.  Argo,  and  W.  H.  Day,  for  the  plaintiff. 

F.  H.  Busbee,  and  A.  B.  Andrews,  Jr.,  for  the  defendant 

FuECHES,  C.  J.,  This  is  an  action  for  injuries  by  ihe 
defendant  road.  In  the  case  it  is  stated  that  the, defendant, 
North  Carolina  Railroad,  had  been  leased  to  the  Southern 
before  the  injury  complained  of  was  received,  and  that  the 
Southern  was  in  possession  and  opemting  the  same  at  that 
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time.  But  as  no  point  was  made  as  to  this  fact  on  the  trial 
of  the  case,  nor  on  appeal,  we  will  give  it  no  further  atten- 
tion. 

The  plaintiff  was  an  expemenoed  railroad  man,  having 
been  engiaged  in  railroad  wo<rk  for  more  than  twenty  years, 
and  h^  been  in  the  employ  of  the  defendant  for  the  last 
four  years.  And  on  the  14th  of  June,  189S,  while  in  the 
employment  of  the  defendant  as  conduotor  of  the  shifting  en- 
gine, at  Qoldsboro,  he  received  the  injury  complained  of; 
that  prior,  and  until  the  20th  of  May,  1898,  he  had  used  a 
regular  shifting  engine  with  sloping  or  turtle-top  tender;  but 
on  that  day  the  defendant  took  this  engine  and  tender  from 
Goldsboro  and  replaced  it  with  an  old  road  engine  and  tender, 
iHisuited  for  use  as  a  shifting  engine  arid  tender;  that  his 
work  as  switch  engineer  necessitated  his  riding  on  the  rear 
end  of  the  tender  much  of  his  time;  thait  he  could  not  suc- 
cessfully do  the  work  of  switch  conduotor  without  so  riding ; 
that  be&ides  the  tender  of  the  last  engine  furnished  being  un- 
suited  for  his  work,  it  had  no  hand-holds,  or  grab-irons  to 
enable  him  to  raise  himself  upon  its  plaitform  with  safety, 
which  it  was  necessary  for  him  to  do  to  enable  him  to  signal 
the  engineer ;  that  he  saw  and  knew  this  tender  had  no  hand- 
holds or  grab-irons  when  he  received  it  on  the  20tli  of 
May,  and  he  knew  that  it  was  dangerous  to  use  it  without 
them,  but  that  he  used  it  and  continued  to  use  it  without  such 
grab-irons,  until  the  14th  of  June,  when  he  received  tihe  in- 
jury complained  of;  that  to  supply  the  place  of  the  grab- 
irons,  or  rather  because  there  were  no  grab-irons,  ha  used  the 
drain-pipes  from  the  top  of  the  tender — these  were  tubes  or 
hollow  cylinders,  leading  from  the  top  of  the  tender,  to  take 
off  the  overflowing  water,  and  were  never  intended  to  be  used 
as  hand-holds.  The  plaintiff  says  that  he  had  frequently 
used  them  as  hand-holds  before  the  day  of  the  injury,  though 
he  had  used  the  one  on  the  other  side  of  the  tender  most ;  that 
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on  the  day  of  the  injury  he  had  driven  dawn  to  some  lumber 
cars  and  attached  the  shifting  engine  to  them,  and  gave  the 
signal  tx)  the  engineer  to  move  out.  T^o  do  this,  the  engine 
would  have  to  move  backwards,  and  when  he  gave  the  signal 
to  move,  he  undertook  to  get  on  the  platform  of  the  tender, 
and  for  the  want  of  grab-irons  he  took  hold  of  the  drain- 
pipe, which  gave  way  (pulled  out  or  broke  oflF),  and  he  fell 
to  the  ground  and  was  run  over  by  one  of  the  wheels  of  the 
tender;  his  arm  was  crushed  so  badly  that  it  was  neceeeai^ 
to  amipubate  it,  and  he  was  badly  injured  otherwise.  And  he 
contends  that  it  was  no  fault  of  his  thait  he  was  injured,  but 
that  it  was  caused  by  the  fault  and  negligence  of  the  defend- 
ant in  not  furnishing  him  a  tender  wi»th  grab-irons,  with 
which  to  do  his  work. 

While  on  tJie  other  hand  the  defendant  does  not  denv  but 
what  it  was  guilty  of  negligence  in  not  furnishing  a  tender 
with  grab-irons;  it  contends  that  this  was  a  patent  defect, 
seen  and  known  by  the  plaintiff  on  the  20th  of  May,  when 
he  received  this  engine  and  tender ;  and  by  his  continuing  to 
use  the  same  from  that  time  to  the  time  of  the  injury,  that 
was  a  waiver  of  any  objection  on  that  account,  aiwi  an  "as- 
sumption of  the  risk"  of  any  damage  that  might  result  irom 
such  defect. 

The  defendant  also  contends  that  the  plaintiff  was  guilty 
of  negligence  which  contributed  to,  and  was  the  proximate 
cause  of  his  injury,  and  that  be  can  not  recover  on  that  ac- 
count. The  defendant  also  contends  that  there  are  errors  in 
the  Judge's  charge  to  the  jury,  in  charging  what  he  should  not 
have  charged,  and  by  refusing  to  give  special  requests  of  the 
defendant  that  he  should  have  given.  The  defenda-nt  also 
contends  that  the  Judge  erred  in  his  instructions  to  the  juiy 
as  to  the  measure  of  damages,  as  pointed  out  in  its  assignment 
of  errors,  as  that  was  the  earliest  opportunity  it  had  of  do- 
ing so. 
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While  this  case  was  ably  and  oarefulJy  tried,  it  is  ajpparent 
from  the  record,  the  prayers  for  instruction  and  the  aargument 
of  ooimsel  on  berth  sides,  that  the  main  contention  below,  as  it 
was  in  this  Court,  was  as  to  wihether  the  plaintiff  had  "as- 
Slimed  the  risk"  of  the  defective  tender  in  not  havinsr  the 
grab-iiions.  And  this  question  has  given  us  a  great  deal  of 
trouble,  as  we  had  such  a  line  of  cases,  commencing  at  least 
as  far  back  as  Crutchfield  v.  Railroadj  78  N.  C,  300 ;  John- 
son V,  Railroad,  81  N.  C,  454;  Cowles  v.  Railroad,  84  N.  C, 
312 ;  Hudson,  v.  Railroad,  104  N.  C,  601 ;  Pleasants  i\  Rail- 
road, 95  N.  C,  195,  amd  other  oases  in  our  own  Reports,  be- 
sides many  cases  from  other  couris,  that  seem,  to  sustain  the 
contention  of  the  defendant;  while  there  are  more  recent 
decisions  in  our  own  court,  though  not  directly  in  point,  that 
eeem  to  sustain  a  different  rule — such  as  Greenlee  v.  Rail- 
road, 122  K  C,  977 ;  41  L.  R.  A.,  399 ;  Troxler  v.  Railroad, 
124  ]Sr.  C,  189;  44  L.  R.  A.,  313,  aind  Lloyd  v.  Hanes,  126 
N.  C,  361. 

But  after  aJl,  it  seems  that  this  important  contention  as 
to  the  "assunaiption  of  risk"  is  disposed  of  by  chapter  56,  "Pri- 
vate" T>aiw8  of  1807,  v  hich  was  not  called  to  our  attention  in 
the  arguments  or  briets,  and  which  reads  as  follows: 

"Section  1.  That  any  servant  or  employee  of  any  railroad 
company  operating  in  this  State,  who  shall  suffer  injury  to  his 
person,  or  the.personal  representative  of  any  such  servant  or 
employee  who  shall  have  suffered  death,  in  the  course  of  his 
service  or  employment  with  said  company,  by  the  negligence, 
carelessness  or  incompetency  of  any  other  servant,  employee 
or  agent  of  the  company,  or  by  any  defect  in  the  machinery, 
ways  or  appliances  of  the  company,  shall  be  entitled  to  main- 
tain an  action  against  such  company." 

"Sec.  2.  That  any  contract  or  agreement,  expressed  or 
implied,  made  by  any  employee  of  said  company  to  waive  the 
benefit  of  the  aforesaid  section,  shall  be  null  and  void." 
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Commeiicing  with  the  often  cited  case  of  PriesQy  v.  Fow- 
ler, 3  M.  and  W.,  1,  wkat  is  known  as  the  Fellow  Servant  Law 
had  been  developed,  until  it  seems  to  ha.ve  become  to  be  a 
hardship  on  the  emrployees  of  railroads,  .^ere  there  ^re  so 
many  employees  wihoee  rights  depend  on  the  action  of  some 
other  employee.  And  the  Act  of  1897,  ch,  56,  was  passed 
to  relieve  snch  employees  from  what  appeared  to  be  a  hard- 
ship, and  oppressive  upon  them. 

And  while  there  had  not  been  uniformity  in  the  diflFerent 
jurisdictions  as  to  what  is  called  the  "assumption  of  risk," 
it  seemed  to  be  well  settled  by  the  decisions  of  this  Oourt  {see 
cases  cited  above)  that  where  an  employee  entered  into  the 
service  of  a  railroad  oonnpany  using  defective  machinery, 
knowing  of  such  defects,  or,  where  he  continued  in  the  em- 
ployment after  having  such  knowledge,  without  notifying  his 
superiors,  and  protesting  againsit  its  continuanoe,  such  em- 
ployee would  have  been  held  to  have  waived  such  objection, 
and  to  have  assumed  the  risk  arising  from  the  use  of  such  de- 
fective machinery. 

This,  it  seems,  was  considered  by  the  Legisl'abure  a  hard- 
ship, and  oppressive,  as  the  competition  was  so  great  for  such 
employment  that  employees  were  deterred  from  making  such 
oompluints,  leeit  they  might  lose  their  places.  So  it  seems 
that  the  Legislature  undertook  to  relieve  the  employees  of 
this  trouble,  as  it  deemed  it  to  be  a  hardship..  So  the  Legis- 
lature, after  providing  relief  against  acts  of  "fellow  ser- 
vants," enacted  as  follows,  "or  by  any  defect  in  the  machin- 
ery, ways  or  appliances  of  the  company,  shall  be  entitled  to 
maintain  an  action  against  said  company/*  And  by  the  sec- 
ond section  of  said  act  it  is  provided,  "That  any  contract  or 
agreement,  expressed  or  implied,  made  by  any  employee  of 
said  company  to  waive  the  benefit  of  the  aforesaid  section, 
shall  be  null  and  void."  The  Oourt  has  construed  this  Act, 
holding  it  to  be  constitutional,  and  giving  effect  to  it  so  far  as 
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it  applied  to  fellow  servantB.  Hancock  v.  Railroad,  124 
N.  C,  222 ;  and  we  see  no  reason  why  we  should  not  do  so  as 
to  the  "aseumptioai  of  risk." 

It  is  agreed  that  assumption  of  risk  is  contractusJ,  either 
by  express  terms  or  by  implication;  and  disputes  usually 
were  as  to  whether  the  plaintiff  oontraoted  by  imfolication  or 
assumption  for  dangers  not  exiartiing  at  the  date  of  employ- 
ment. And  it  would  seem  by  this  Act  that  the  Lecrislature 
intended  to  put  am  end  to  suoh  oontentions,  by  saying  in  the 
first  section  that  he  shall  have  a  right  of  action  for  injuries 
caused  by  such  defective  machinery,  and  by  providing  in  the 
second  section  that  he  can  not  waive  this  right  by  contract, 
expressed  or  implied. 

This  legislation  (Acts  1897,  ch.  56)  seems  to  be  in  the 
same  spirit  and  in  harmony  with  the  Acts  of  Congress  of 
1893,  ch.  195,  Statutes-atrLarge,  U.  S.  In  that  statute  it 
is  enacted  in  section  4  that  all  railroad  companies  engaged  in 
interstate  commerce  shall  have  grab-irons  upon  them;  and 
in  section  8,  the  right  of  action  is  given  to  any  employee  in- 
jured for  the  want  of  any  of  the  appliances  mentioned  in 
said  Act — ^grab-irons  being  one  of  those  mentioned.  And 
then,  said  section  provides  that  no  employee,  by  remaining 
in  the  employment  of  such  company,  shall  be  deeaned  to  have 
assumed  such  risk  by  remaining  in  the  employment  of  such 
railroad  company.  This  is  the  statute  upon  which  Greenlee's 
and  Troxley's  cases  are  based.  And  while  we  do  not  base  our 
opinion  in  this  case  upon  this  legislation  of  Congress,  but  on 
the  Statute  of  1897,  still  we  think  that  this  legislation  of  our 
State  and  the  construction  we  are  placing  upon  it,  are  sup- 
ported and  strengtiiened  by  the  Act  of  Congress  and  the  con- 
fiitruction  put  upon  it  by  this  and  other  courts. 

In  1880  the  English  Parliament  passed  what  is  called  the 
"Employer's  Act,"  in  which  the  doctrine  of  fellow  servants 
theretofore  existing  in  England  was  very  much  the  same  as  in 
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this  State,  and  was  dispoeed  of  very  much  as  it  -was  here  by 
the  Aob  of  1897.  The  Engliah  Aot  contains  a  secdoia  whidi 
provides  that  an  employee  shall  not  maintain  an  action 
against  his  masiter  foir  injuiues  received  from  defective  ma- 
chinery, ""ways,"  etc.,  unless  he  gives  notice  of  such  defects 
to  the  miasteir  or  some  one  superior  to  him,  unlesB  the  master 
already  knows  of  the  defect  In  the  case  of  Thomas  v.  Quar- 
fermain,  18  Q.  B.  D.,  686,  it  was  showm  that  the  plaintiif  was 
injured  by  reason  of  defects  known  to  the  master,  and  it 
was  contended  by  reason  of  these  negative  expressions,  used 
in  the  statute,  they  absolved  the  plaintiff  from  the  doctrine 
of  assumiption  of  risk.  Anxl  one  member  of  tihe  Court  (Lord 
Asher)  held  with  this  contention  of  the  plaintiff,  thou^  the 
other  two  nGbembers  of  the  Oouirt  overruled  him  in  this  view 
of  the  case.  But  the  same  question  was  again  presented  in 
Smith  V.  Baker,  Appeal  Gases,  Lafw  Beports,  House  of  Lords, 
1891,  page  325,  where  the  Court  was  again  divided,  but 
where  a  majority  of  the  Lords,  who  put  their  opinioo  upon 
the  Statute  of  1880,  agreed  with  Lord  Asher,  that  the  statute 
did  destroy  or  do  away  with  the  implied  assumption  of  risk. 
We  refer  to  the  English  Statute,  and  those  oases  from  the 
English  courts,  for  the  purpose  of  showing  that,  while  the 
English  courts  may  not  have  expressly  decided  that  die 
English  Statute  did  aiway  with  the  doctrine  of  assumption  of 
risk,  there  was  a  strong  tendency  of  the  courts  to  hold  that 
way.  And  in  the  case  of  Smith  v.  Baker,  a  majority  of  the 
Lords  who  put  their  opinions  upon  that  statute,  eo  held ;  and 
if  there  could  be  reason  for  such  a  construction  upon  a  statr 
ute  which  did  not  in  terms  declare  such  object,  but  where  the 
legislative  will  to  that  effect  had  to  be  found  in  the  negative 
expressions  of  the  statute,  how  could  we  escape  such  a  con- 
struction where  the  legislative  intent  is  manifested  in  express 
terms,  and  in  the  most  emphatic  manner  ? 

We  are,  therefore,  of  the  opinion  that  whatever  might  have 
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been  the  proper  rule  in  this  State  as  to  whether  the  plaintiff 
assumed  the  risk  ccf  operaiting  this  defective  tender,  by  re- 
maining in  the  employment  of  the  defendant,  the  Statuite  of 
1897,  oh.  56,  has  solved  that  question,  and  relieved  the 
plaintiff  from  the  burden  of  assuming  the  risk  of  such  defect, 
if  it  was  on  him  before. 

In  putting  this  constmcfcion  upon  the  Aot  of  1897,  it  must 
be  understood  that  the  plaintiff  is  relieved  by  this  Act,  or 
the  oonstruction  "we  have  put  upon  it,  from  the  responsdbility 
of  his  own  negligence.  But,  as  we  have  said,  the  principal 
'*battle"  in  this  case  was  as  to  the  assumption  of  risk,  and  it 
was  ably  conducted  on  both  sides^ — ^barring  the  Statute  of 
1897 — and  was  ably  conducted  by  the  learned  Judge  who 
presided  at  the  trial. 

The  greater  part  of  the  record,  consisting  of  prayers  for 
instruction  and  the  Judge's  charge,  is  predicated  upon  the 
first  issue,  the  assumption  of  risk,  which  are  eliminated  by 
the  view  we  have  taken  of  the  case.  This  being  so,  there  is 
but  little  more  for  us  to  do.  The  prayers  of  the  defendant, 
mainly,  if  not  all  of  them,  are  addressed  to  the  assumption  of 
risk,  and  it  is  not  necessary  for  us  to  discuss  them,  after  tak- 
ing this  view  of  the  Act  of  1897. 

The  defendant's  fifth  prayer  for  instructions  was  addressed 
to  the  plaintiff's  using  tlie  drain-pipe  as  a  grab-iron.  This 
prayer,  it  seems,  the  Court  giave,  but  added  the  following: 
"The  drain-pipe  was  not  put  there  for  a  grab-iroai,  and  there 
is  no  negligence  imputable  to  tihe  defendant  by  reason  of  the 
weak  condition  of  tflie  drain-pipe,  but  the  question  is  left  for 
the  jury  to  say,  upon  the  second  issue,  whether  or  not  the 
plaintiff  was  negligent  in  taking  hold  of  it,  and  whether  he 
acted  as  a  prudeai't  man  in  taking  hold  of  it.  That  question 
is  left  with  tlie  jury  upon  the  second  issue."  This  addition 
is  assigned  as  error,  but  we  see  none.  The  prayer  must  have 
been  addressed  to  the  second  issue,  though  it  does  not  so  state, 
and  we  see  no  error  in  referring  the  question  to  the  jury. 
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As  'v^'e  understand,  the  question  of  pruderwje,  and  the  ideal 
prudent  man,  are  alw^ays  a  mtatter  for  the  jury.  This  seems 
to  have  been  the  ground  of  the  exception,  that  the  Ocnirt  did 
not  decide  the  question  instead  of  referring  it  to  the  jury. 

There  is  one  ohher  exception  that  ^ve  think  necessarv  to 
notice,  and  tbat  is  the  measure  of  damages.  As  to  this,  it 
seems  to  us  that  it  would  have  been  proper  for  the  Court  to 
have  explained  more  fully  the  rule  as  to  the  measure  of  dam- 
ages, or  the  manner  of  ascertaining  them;  especially  as  it 
seems  to  us  that  an  improper  rule  had  been  insisted  upon  in 
the  closing  argument  of  the  plaintiff's  counsel.  But  we  see 
no  intrinsic  error  in  what  the  Oourt  did  charge — that  tbe 
jury  should  give  the  plaintiff  "the  present  cash  value"  of  his 
injury,  taking  into  consideration  pain  and  mental  suffering— 
not  allowing  anything  as  a  punishment,  or  punitive  damages. 
The  defendant  cites  but  one  authority  to  sustain  its  assign- 
ment of  error  as  to  instructions  upon  the  question  of  d-amages 
—Pickett  V.  Railroad,  117  N.  C,  616 ;  30  L.  R.  A,  257- 
ajid  we  do  not  think  it  sustains  the  defendant's  contention. 
That  case  is  as  to  a  prayer  which  the  Court  held  to  l^e  errone- 
ous, but  in  passing  upon  the  prayer  the  Court  suggest  almost 
the  exact  language  used  by  the  Court  in  this  case  as  a  proper 
instruction.  It  was  contended  before  us  in  the  argument 
that  the  jury  found  their  verdict  upon  the  erroneaiis  rule 
laid  down  by  defendant's  counsel,  but  \ve  have  no  means,  as  a 
court,  of  kno\ving  that  this  contention  is  true,  the  plaintiff  is 
still  living.  The  verdict  does  not  show  'hait  the  jury  were  «> 
go\'erned  in  finding  their  verdict.  Tt  is  far  more  than  the 
simple  calculation  of  time  of  expectancy,  by  the  plaintiff? 
yearly  earnings.  But  they  were  instructed  that  tlicy  might 
give  the  plaintiff  damages  for  pain,  suffering,  etc.  This 
was  not  error,  and  we  have  no  means  of  knowing  how  randi 
they  allowed  for  this,  and  how  much  they  allowed  for  his 
earnings.     There  may  have  been  error  in  the  manner  in 
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which  the  jury  estimated  the  damages.  But  if  there  is,  we 
can  not  know  it,  nor  does  the  record,  to  which  we  are  ooufined, 
disclose  the  error. 

Upon  the  view  of  the  case  we  have  taken,  the  judgment 
must  be 

Affirmed. 

Montgomery,  J.,  dissenting.  I  can  not  concur  in  the 
opinion  of  the  Court.  It  seems  that  the  General  Assembly 
in  the  Private  Laws  of  1897,  ch.  56,  has  deprived  the  defend- 
ant of  its  plea  of  assumption  of  risk.  As  is  said  in  the  opin- 
ion of  the  Court  the  effect  of  that  l^slation  in  respect  to 
assumption  of  risk  had  not  been  called  to  the  attention  of 
counsel  in  the  cause  or  to  that  of  the  Court ;  but  nevertheless 
we  find  upon  an  examination  of  the  statute  that  to  be  its 
plain  construction.  But  the  issue  on  the  "assumption  of 
risk"  being  eliminated  does  not  prevent  the  operation  of  the 
principle  of  contributory  negligence,  and  it  seems  to  me  that 
the  evidence  of  the  plaintiff  himself  furnishes  such  clear  and 
convincing  proof  that  his  own  negligent  act  was  the  direct  and 
proximate  cause  of  his  injury,  that  his  Honor  should  have 
told  the  jury  that  upon  his  evidence  they  should  respond 
"Yes"  to  the  second  issue.     Neal  v.  Railroad,  126  N.  C,  634. 

There  was  a  by-law  of  the  company  in  the  following  words : 
"  'S.'  Every  employee  must  exercise  the  utmost  caution  to 
avoid  injury  to  himself  or  to  his  fellows,  especially  in  the 
switching  of  oars  and  in  all  movements  of  trains,  in  which 
work  each  employee  must  look  after  and  be  responsible  for 
his  own  safety.  Jumping  on  or  off  trains  or  engines  in  mo- 
tion, getting  between  cars  in  motion  to  couple  or  uncouple 
them,  and  all  similar  imprudences  are  dangerous  and  in  vio- 
lation of  duty.  All  employees  are  warned  that  if  they  com- 
mit these  imprudenoes  it  will  be  at  their  own  peril  and  risk." 
The  plaintiff  knew  of  that  by-law,  and  with  a  full  knowledge 
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of  wbat  he  said  himself  was  an  obvious  defeat  in  die  oon- 
struction  of  the  tender,  to-wit  the  lack  of  a  grab-iron,  got 
up  on  the  tender  w»hile  it  and  the  engine  were  in  motiooa  and 
undertook  to  lift  himself  from  the  eoroes-step  up  to  a  hogher 
platform  by  grasping  a  drain-pipe,  which,  he  says  himself,  he 
had  never  examined,  and  thiat  too  with  the  engine  and  tender 
moviug  backwards,  his  injury  being  certain  if  the  pipe  should 
give  way. 

A  prayer  for  instructioai  by  defendamt  on  the  point  of  the 
plaintiff's  using  the  grab-iron  for  the  purpose  with  which  he 
did,  was  directed  to  the  first  issue,  and  refused  on  that  ac- 
count. But  his  HonoT  undertook  to  charge  the  jury  in  re- 
spect to  the  contributory  negligence  of  the  plaintiff  and  failed 
to  call  their  attention  to  the  plaintiff's  neglect  to  examine  the 
grab-iron,  which,  in  my  opinion,  was  the  most  important 
point  in  the  negligent  course  and  conduct  of  the  plaintiff. 
Especially  is  that  failure  on  the  part  of  his  Honor  an  error, 
when  it  can  be  seen  from  the  record  that  his  Honor  in  speak- 
ing to  the  jury  about  the  time  and  the  circumstances  of  the 
seizing  of  the  drain-pipe  by  the  plaintiff,misconceived  entirely 
the  evidence  of  the  plaintiff  on  an  important  and  vital  point, 
and  as  a  consequence  failed  to  instruct  the  jury  properly  as  to 
those  conditions.  His  Honor  said :  "In  regard  to  a  viola- 
tion of  a  known  rule  of  the  company,  his  (plaintiff's)  state- 
ment was  that  the  rule  was  thiat  he  should  not  get  on  liie  en- 
gine in  motion.  He  says  th^at  the  engine  had  not  startedi 
but  did  start  after  he  got  up,  and  he  contends  that  the  injury 
did  not  result  from  tliat,  but  from  his  taking  hold  of  the 
drain^pipe,  and  that  that  was  the  natural  tiling  for  bain  ta  do, 
and  he  asked  the  jury  to  so  find."  The  plaintiff  had  testi- 
fied that  the  engine  and  tender  were  in  motion  whan  he  s;ot 
upon  the  step ;  that  it  was  going  at  about  a  mile  an  hour  when 
he  got  on  and  about  two  or  three  miles  and  hour  when  he 
fell. 

There  is  an  exception  by  the  defendant  to  this  misrecital 
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of  the  evidence  aiui  its  effeict.  Certainly  if  the  injury  was 
caused  from  the  plaintiff's  taking  hold  of  the  drain-pipe  that 
was  the  proximate  cause  of  the  injury,  and  as  his  Honor  had 
told  the  jury  that  the  drain-pdpe  "wtas  not  made  to  he  taken 
hold  of  by  the  plaintiff,  and  -that  they  should  not  consider  the 
drain-pipe  in  any  aspect  whatever  as  connected  with  tiie  de- 
fendant's negligence,  the  plaintiff's  use  of  it  for  the  purpose 
with  which  he  did  use  it  was  an  act  of  negligence  so  gross 
that  his  Honor  should  have  instructed  them  to  find  the  sec- 
ond issue  "Yes." 

In  reference  tx>  the  rule  laid  down  by  his  Honor  as  to  the 
measure  of  damages,  I  think  that  it  was  not  sufficiently  defi- 
nite, taken  in  connection  with  the  rule  which  counsel  of  the 
plain-tiff  argued  to  the  jury.  I  know  that  a  trial  Judge  is 
not  expected  to  controvert  every  erroneous  argument  made 
by  counsel  in  the  course  of  the  trial,  but  after  that  part  of  the 
ai^gument  referred  to  in  this  case,  his  Honor  should  have  in 
some  way  have  explained  more  fully  what  he  meant  by  the 
words  "the  present  net  nooniey  value  of  such  loss  incident  to 
his  injury." 

I  think  there  was  error. 


Cook,  J.,  dissents. 
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LAYDBN  V.   ENDOWMENT  RANK.  KNIGHTS   OP  PYTHIAS  OF 

THE  WORLD. 

(Filed  June  7,  1901.) 

1.  CORPORATIONS— ^oreif^n  Corporationa— Domestic  CorpomtUm 
— Insurance  Companies — ''Craig  Act" — Acts  1899,  Ch.  62. 


A  fraternal  insurance  company.  Incorporated  under  act  of  Oon- 
gross,  for  the  District  of  (Columbia,  becomes  a  domestic  co^ 
poration  by  complying  with  Acts  1899,  Ch.  62. 

2.  REMOVAL  OF  CAUSES — Foreign  Corporations — Domestic  Cor- 
porations—Acts 1899,  Ch.  62, 

A  corporation  chartered  under  act  of  Congress,  for  the  District 
of  Columbia,  having  domesticated  under  Acts  1899,  Ch.  62, 
can  not  remove  a  cause  from  the  State  courts  to  the  Federal 
courts,  when  sued  by  a  citizen  of  the  State  as  a  domestic 
corporation  and  no  federal  question  is  disclosed. 

Action  by  Min-nie  C.  Layden  against  the  Endowment 
Rank  of  the  Knights  of  Pythias  of  the  World,  heard  by  Judge 
//.  R.  Bryan,  at  Septomlx-r  Term,  1900,  of  the  Superior 
Court  of  Davidsox  County. 

The  following  is  the  statement  of  the  case  on  appeal.  This 
was  a  civil  action  returnable  to  Fall  Term  of  tihe  Superior 
Court  of  Davidson  Oount\%  held  on  the  fir&t  Monday  in  Sep- 
tember, 1900,  //.  R,  Bryan,  Judge,  presiding,  for  tlie  re- 
covery of  throe  thousand  dollars  ($3,000)  upon  an  insurance 
policy  issueil  by  defendant  company  on  the  life  of  T.  L.  Lav- 
den,  plaintiff's  intestate. 

In  apt  time,  namely,  before  defendanit's  time  for  answer 
ing  had  expired,  the  defendant  compiany,  by  its  attomevs, 
moved  to  remove  tiliis  ajction  into  the  Circuit  Court  of  the 
United  States  in  and  for  the  Fourth  Dis^trict  of  Western 
ItsTorth  Carolina,  and  orescnted  a  petition  and  bond,  copies  of 
whidh  are  here^atli  attached  and  mlade  a  part  of  this  case  on 
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appeal.  The  motion  for  removal  was  miade  upon  the  ground 
that  the  defendant  oompany  was,  at  the  beginning  of  this  ac- 
tion and  at  the  time  of  the  filing  of  the  said  petition,  a  non- 
resident of  the  Stiabe  of  North  Carolina,  and  that  the  plaintiff 
was  at  the  said  time  a  resident  of  the  said  State ;  and  upon 
the  further  ground  that  it  was  a  corporation  organized  by  Act 
of  the  Oongrese  of  the  United  States,  and  hence  that  the  con- 
troversy arose  under  the  Conc^titution  and  laws  of  the  United 
States  (28  U.  S.  Statutes-at-Large,  96,  ch.  119),  approved 
Jime  29,  1894. 

This  motion  was  resisted  by  plaintiffs,  upon  the  grounds 
that  the  defendant  company  was  a  corporation  under  the 
laws  of  the  State  of  Xortih  Carolina,  having  theretofore 
amended  her  complaint  by  leave  of  Court,  setting  forth  this 
fact,  which  complaint  "wias  not  verified. 

This  motion  his  Honor  refused,  upon  the  ground  that  the 
defend'ant  had  become  a  domestic  corporation  under  the  Act 
known  as  the  "Craig  Act;"  and  from  this  order  refusing  to 
order  the  removal  of  this  cause  into  the  Circuit  Court  of  the 
United  States,  defendant  excepted  and  appealed  to  the  Su- 
preme Court. 

It  appears  that  in  apt  time  the  defendant  filed  the  follow- 
ing petition  for  removal,  together  with  the  bond  required  bv 
law:  "Comes  the  defendant,  Supreme  Lodge  Knights  of 
Pvthias,  sued  herein  as  the  Endowment  Rank  Knisrhts 
Pythias,  and  shows  to  the  Court : 

"That  this  suit  is  brought  by  the  plaintiffs  to  recover  the 
simi  of  $3,000  upon  a  certificate  of  membership  in  the  En- 
dowment Kank  KnightvS  of  Pythias,  issued  by  the  defendant, 
in  which  said  certificate  were  named  the  said  plaintiffs  as 
beneficiaries,  and  is  wholly  of  a  civil  nature ;  tlilat  the  matter 
and  amount  in  dispute  in  said  suit  exceeds,  exclusive  of  in- 
terest and  costs,  the  sum  or  value  of  $2,000,  all  of  which  will 
more  fully  appear  by  the  camplaint  in  said  sniit,  filed  July  5, 
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1900,  wihieh  is  hereby  referred  to  amd  made  a  part  hereof: 
that  the  said  suit  is  one  arising  under  the  laws  of  tiie  United 
States;  that  the  said  Supreme  Lodge  Knights  of  Pythias  is^ 
and  was  at  the  time  of  the  oommenoement  of  said  suit,  a  non- 
resident of  this  State  and  a  oorporaition  organized  and  exist- 
ing under  the  Act  of  Congress,  to-wit,  the  Act  approved  May 
5,  1870,  entitled  "An  act  to  provide  for  the  creiation  of  cor- 
porations in  the  District  of  Columbia  by  general  law"  (16 
U.  S.  Statutes,  page  98),  and  the  amendmenta  thereto,  and  an 
act  was  passed,  "An  act  to  incorporate  the  Supreme  Lodge 
Knights  of  Pythias,"  approved  June  29,  1894  (28  Sm.  of 
L.,  96,  ch.  119).  That  the  said  certificate  was  so  issued  by 
the  defendant,  under  and  by  virtue  of  authority  derived 
from  and  under  said  a)C?ts  of  Congress ;  and  thait  the  same,  and 
acts  done  under  and  in  pursuance  thereof,  are  involved  in  this 
action.  That  the  plaintiff,  at  the  time  of  the  commencement 
of  this  action,  was,  and  still  is,  a  resident  and  citizen  of  the 
Staibe  of  North  Carolina.  That  the  time  within  vrhidh  the 
said  Supreme  Lodge  Knights  of  Pythias  is  required  by  the 
laws  of  the  State  of  North  Carolinia,  and  the  rules  and  prac- 
tice of  said  oourt,  to  answer  or  plead  to  said  complaint  in  said 
suit,  has  not  yet  expired.  That  said  Supreme  Lodge  Knights 
of  Pythias  makes  and  files  herewith  a  bond  in  the  sum  of 
$500,  with  good  and  sufficient  surety,  for  its  entering  into  the 
Circuit  Court  of  the  United  Stiatee  in  and  for  the  Fourth 
District  of  Western  North  Carolina,  on  the  first  day  of  its 
next  session,  a  copy  of  the  record  in  this  suit,  and  for  paying 
all  costs  thait  may  be  awarded  by  said  Circuit  Courts  if  it 
shall  hoild  that  this  suit  was  wrongfully  or  improperly  re- 
moved thereto.  Wihlerefore,  the  Supreanie  Lodge  Knights 
Pythias  prays  this  Court  to  proceed  no  further  herein,  except 
to  accept  this  petition  and  bond,  and  to  make  an  order  re- 
quiring said  defendant  to  enter  and  file  a  copy  of  the  record 


N.  C]  FEBRUARY  TERM,  1901.  549 


Layden  v.  Knights  op  Pythias. 


herein  in  said  Cirouit  Court  of  the  United  States,  as  required 
by  law/^ 

The  complaint  is  as  follows : 

The  plaintiffs  complaining  of  defendants,  allege: 

1.  That  in  the  year  1894,  at  and  in  the  county  and  State 
aforesaid  (Davidson  Ooim,ty,  Jforth  OaroJinia),  T.  E.  Layden, 
deceased,  of  I>exingix>n,  N.  C,  took  of  the  derfendanits  a  duly 
executed  policy  of  insoirance,  No.  49,165,  'w'hereby  they 
agreed  to  pay  the  sum  of  $3,000,  at  his  dea'th,  to  ^Minnie  C. 
Layden,  hi»  wife  and  surviving  children,'  and  said  T.  F. 
Layden  paid  all  the  premiums  and  dues  regularly  for  a  period 
of  six  years,  and  up  to  his  death,  and  fully  complied  with  all 
the  conditions  of  said  policy. 

2.  That  the  plaintiff,  Minnie  C.  Layden,  was  the  wife 
therein  referred  to,  and  E.  H.  Layden,  for  whom  Minnie  C. 
Layden,  his  mother,  is  guardian,  is  the  only  child  :?urviving, 
or  otherwise,  of  said  T.  F.  Layden,  insured. 

3.  That  said  T.  F.  Layden  died  in  Lexingtton,  N.  C,  on 
the  15th  day  of  January,  1900,  while  in  good  standing,  and 
due  notice  and  proof  of  death  were  made  to  the  defendants, 
insurers,  on  blanks  provided  by  them  as  the  policy  required. 

4.  That  the  decfendants  refused,  and  still  refuse  to  pay  the 
beneficiaries  herein  recited,  die  $3,000  daie  on  and  by  said 
policy,  on  the  15th  day  of  January,  1900,  and  s-aid  amount  is 
still  due  and  unpaid  to  plaintiffs. 

Wherefore,  the  plaintiffs  demand  judgment  against  the 
defendants : 

1.  For  the  sium  of  $3,000  with  interest  from  the  15th  d?iv 
of  Januajy,  1900,  till  paid. 

2.  For  such  other  and  further  relief  as  the  plaintiffs  may 
be  entitled  to  in  law  and  equity. 

3.  For  the  oosfcs  of  this  action. 

The  aanendment  to  the  complaint  is  in  tlie  following  words : 
"2.  That  the  defendant  company  herein  sued  and  against 


650  IN  THE  SUPREME  COURT.  [128 


Layden  V,  Knights  of  Ptthias. 


whom  this  plaintiflF  asks  relief  is  a  corporation  duly  fonned 
under  and  by  authority  of  the  laws  of  the  State  of  North 
Carolina,  doing  business  in  said  State  as  an  insurance  com- 
pany." 

From  an  order  refusing  to  remove  this  cause  to  the  Federal 
Court,  the  defeoidant  appealed. 

8,  E.  Williams,  for  the  plaintiff. 
Walser  &  Walser,  for  the  defendant. 

Douglas,  J.,  after  stating  the  facte.  The  point  directly 
presented  to  us  is  whether  a  corporation  originally  oi^ganized 
under  the  ItawB  of  the  United  States,  but  which  has  become  a 
domestic  corporation  of  this  State,  under  the  provisions  of 
ch.  62  of  the  Public  Laws  of  1899,  can  remove  a  cause  into 
the  Circuit  Ciouit  of  the  Unitoi  States  when  expressly  sued 
as  a  domestic  corporation.  That  such  a  corporation,  origi- 
nally organized  under  the  laws  of  -another  State,  can  not  do 
so,  is  settled  in  the  recent  case  of  Debnam  v.  Telephone  Com- 
pany, 126  N.  C,  S»S1,  which  is  adopted  as  a  part  of  tMs  opin- 
ion. Whetiher  the  present  defendant  comes  within  the  opera- 
tion of  that  decision,  is  the  queeition  before  us.  We  think  it 
does. 

We  are  not  prepared  to  siay  that  the  United  States  are  on  a 
level  in  all  respects  with  the  Staties,  which  are  considered  as 
foreign  jurisdiotions.  The  National  Govern menit,  while  a 
distinct  sovereignty,  is  not  a  foreign  State,  because  it  is  com- 
posed of  all  the  States,  and  is  equially  at  home  in  all  of  them. 
The  line  of  demarkation  between  State  and  Federal  authority 
does  not  depend  upon  territorial  limits,  but  entirely  upon  the 
subject-matter  of  legislation  or  judicial  construction  as  de 
fined  by  {he  Conatituition  of  the  United  States.  This  doc- 
trine applies  to  the  Federal  Government  only  in  its  relation 
to  the  States,  as  it  is  controlled  by  principles  essentially  dif- 
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ferent  wihen  dealing  with  ithe  District  of  Cohiinibia,  or  other 
territories  of  the  United  States.  Congroes  is  the  Supreme 
law-making  power  of  all  territories,  certainly  unresftrained 
by  any  local  authority,  and  it  would  seem  but  indefinitely  so 
even  by  the  Federal  Conatitotioin.  In  such  cases  it  seems  to 
us  that  Congress  acts,  not  in  its  naitdonal  capacity,  but  as  a 
local  Legislature,  and  its  acts,  unless  otherwise  clearly  ex- 
pressed, are  confined  in  their  binding  operation  to  the  juris- 
dictions for  which  they  were  originally  intended.  We  there- 
fore think  that  corporations,  chartered  primarily  to  do  busi- 
nees  in  the  District  of  Columbia,  have  no  rights  beyond  that 
of  comity,  to  operate  in  any  of  the  States,  unless  expressly 
authorized  by  their  charters.  They  therefore  stand  on  the 
same  footing  as  corporations  of  other  States  so  far  as  the  Act 
of  1899  is  concerned.  By  that  act  the  right  of  comity  was 
withdrawn  from  them  in  comm;on  with  all  other  foreign  cor- 
porations, and  they  were  forbidden  to  exercise  their  corporate 
powers  within  this  State,  unless  they  became  domeaitic  cor- 
pora'tions.  It  is  admitted  that  the  defendant  domesticated 
under  that  act,  and  as  we  have  held  that  the  legal  effect  of  the 
act  '*was  to  charter,  and  not  to  license/'  we  are  compelled  to 
hold  that  the  defendant  has  no  right  to  remove  the  case  at 
bar  inito  the  Federal  Court. 

We  can  find  no  provision  in  the  Constitution  of  the  United 
States  directly  authorizing  the  forma.tion  of  corporations  by 
the  Federal  Government.  That  it  has  the  implied  authority 
to  do  so  w^henever  necessary  and  proper  for  carrying  into 
effect  its  express  powers,  was  finally  settled  by  the  case  of 
McCulloch  V,  Maryland,  4  Wheat.,  316,  but  it  is  interesting 
to  note  the  limitations  placed  upon  such  authority  in  the 
opinion  of  the  Court.  Chief  Justice  Marshall,  speaking  for 
the  Ceurt,  says,  on  page  411 :  "The  power  of  creating  a 
corporation  is  never  used  for  its  own  sake,  but  for  the  pur- 
pose of  effecting  something  else.     No  sufficient  reason   is 
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therefore  perceived,  why  it  may  not  pass  as  incidental  to 
thioee  powers  whioh  are  expressly  given,  if  it  be  a  direct  mode 
of  execuiting  tiiem."  And  'again,  on  page  421,  alluding  to  the 
fact  that  the  Constitution  gave  to  Congress  no  express  author- 
ity to  crea/t©  corporations,  he  says:  "Had  it  been  intended 
to  grant  this  power  (of  creating  corporations),  as  one  which 
should  be  distinct  a»njd  independenit,  to  be  exercised  in  any 
case  whatever,  it  would  have  found  a  place  among  the  enu- 
merated powers  of  the  government.  But  being  considered 
merely  as  a  means,  to  be  employed  only  for  the  purpose  of 
carrying  into  execution  the  given  powers,  there  could  be  no 
motive  for  particularly  mjontioning  it" 

Again,  the  great  Chief  Justice,  speaking  for  the  Court,  in 
Osbom  V.  Bank,  9  Wheat,  738,,  860,  says:  "The  bank  is 
not  considered  as  a  private  corporation,  whose  principal  ob- 
jeot  is  individual  trade  and  individual  profiit ;  but  as  a  public 
corporation,  created  for  public  and  national  purposes.  ThW 
the  mere  business  of  banking  is,  in  its  own  nature  a  private 
business,  and  may  be  carried  on  by  individuals  or  companies 
having  no  political  conneotion  with  the  government,  is  ad- 
mitted ;  but  the  bank  is  not  such  an  individual  or  oompanv. 
It  was  not  created  for  its  own  sake,  or  for  private  purposes. 
It  has  never  been  supposed  that  Congress  could  create  such  a 
corporation.  The  whole  opinion  of  the  Court,  in  the  case  of 
McGulloch  V.  The  State  of  Maryland,  is  founded  on  and  sus- 
tained by,  the  idea  tJiat  the  bank  is  an  instrument  which  is 
'necessary  and  proper  for  carrying  into  effect  the  powers 
vesfted  in  the  governmenut  of  'tjhe  United  States.'  " 

The8<?  questions  become  ianportanJt  in  construing  the  opin- 
ion in  Union  Pa,  Railway  Co,  v.  Myers,  115  U.  S.,  1,  wherein 
ihe  Court  says :  "We  are  of  opinion  that  corporations  of  the 
United  States,  created  by  and  organized  under  Acts  of  Con- 
gress, lihe  ihe  plaintiffs  in  error  in  these  coNfs,  Bre  entitled 
as  such  to  remove  into  the  Circuit  Court  of  the  United  States 
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suits  biicmght  'against  thean  in  tbe  State  counta,  under  and  by 
virtue  of  the  AcJt  of  March  3,  1875,  on  the  ^;round  that  such 
suits  are  suite  ^arising  under  the  laws  of  the  United  States.' 
We  do  not  propose  to  go  iinto  a  lengthy  argument  on  the  sub- 
ject; we  thinik  that  tbe  ques^tion  has  been  substantially  de- 
cided long  ago  by  this  Court.  The  exhaustive  argument  by 
Chief  Justice  Marshall  in  the  case  of  0 shorn  v.  The  Bank  of 
the  U,  8,,  9  Wheait.,  817,  828,  delivered  more  than  siixty  years 
ago,  and  always  acquiesced  in,  renders  any  further  discussion 
uimeceefitetry  to  show  tlhat  a  suit  by  or  against  a  corporation  of 
the  United  States  is  a  suit  arising  imder  the  laws  of  the 
Umted  Sta-tes." 

The  words  ^*like  the  plaintiffs  in  error,"  which  we  have 
italicised,  taken  in  connection  with  the  limitations  in  the  cited 
opinion  of  Oshorn  v.  Bank,  wouid  indicate  that  tiliere  might 
be  other  classes  of  corporations  orgamized  imder  the  authority 
of  Oongress  that  would  not  have  the  inherent  power  of  re- 
moval in  all  cases.  Such,  for  instance,  would  be  the  corpora- 
tions authorized  by  Oongree®  under  its  special  powers  of  le«^- 
islation  for  territories  directly  under  its  control,  and  not  in- 
tended to  be  used  in  any  way  as  governmental  agencies  or  in 
furtherance  of  Interstate  Commerce.  The  petitioner  at 
bar,  whether  viewed  as  a  life  insurance  company  or  as  a 
fraternal  organization,  is  in  no  sense  a  governmental  agency, 
and  we  do  not  think  that  life  or  fire  insurance  can  be  brought 
within  the  definition  of  Interstate  Commerce.  We  think 
I  hat  the  petitioner  was  incorporated  by  Congress  to  operate 
primarily  in  the  District  of  Columbia,  with  only  such  inci- 
dental powers  outside  of  said  District  as  it  might  have  by  the 
law  of  comity.  Therefore,  ^ve  think  that  it  comes  Avithin  the 
principle  of  the  decision  in  Oregon  Short  Line  Railway  v. 
Skottowe,  162  U.  S.,  490,  in  which  the  Court  gays,  on  page 
497 :  "But  even  if  the  Court  were  obliged,  under  the  alle- 
gations of  the  plaintiff's  complaint,  to  take  judicial  notice  of 
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the  defendanit  company's  charter,  no  act  of  Oongress  was 
pointed  out  under  which  it  was  acting  when  operatting  the 
railroad  in  the  State  of  Oregon.  So  far  as  arppears,  the 
defendant  oom/pany  existed  and  was  doing  business  in  the 
State  of  Oregon  solely  under  the  auitihority  of  that  State, 
whether  express  or  permissive.  The  twK>  Acts  of  GooagreM 
referred  to  do  not  disoloae  any  intention  on  tihe  part  of  Con- 
gress to  confer  powers  or  right  to  be  exercised  outside  of  the 
territories  named  therein."  Sudh  a  principle  relating  to 
railroads,  which  are  admittedly  instruments  of  Interstate 
Oonmierce,  would  apply  with  even  greater  force  to  a  corpora- 
tion having  no  sudh  charajoter. 

An  examination  of  the  acts  under  whioh  the  petitioner  waa 
incorporated  will  clearly  show  its  local  character.  It  was 
originally  incorporated,  as  shown  by  its  petition,  imder  eh. 
80  of  18  U.  S.  Statutes-at-Large,  entitled  "An  act  to  provide 
for  the  creation  of  corporations  in  the  District  of  Columbia 
by  general  law,"  approved  May  5,  1870.  It  was  -again  incor- 
porated by  special  act,  approved  June  29,  1894,  28  U.  S. 
Statutes-at-Large,  ch.  119.  The  first  section  of  this  act 
reads  as  follows:  "That  George  B.  Shaw  (and  others), 
ofiioers  and  members  of  the  Supreme  Lodge  Knights  of 
Pythias,  and  their  successors,  be  and  they  are  hereby  in- 
corporated and  made  a  body  politic  and  corporate^  in  the 
District  of  Columbia,  by  the  name  of  'The  Supreme  Lodge 
Knights  Pythias,'  'and  by  that  name  it  may  sue  and  be  sued, 
plead  and  be  impleaded  in  any  court  of  law  or  equdty,  and 
may  have  and  use  a  common  seal,  and  change  the  same  at 
pleasure,  and  be  entitled  to  use  and  exercise  aU  the  powers, 
rights  and  privileges  incidental  to  fraternal  and  benevolent 
corporations  tvithin  the  District  of  Columbia  "  Is  either  of 
these  acts  give  any  authority,  either  expres  sor  implied,  to  the 
petitioner  to  exercise  any  of  its  corporate  powers  autside  of 
the  District  of  Oolumibia.     We  are  not  now  dealing  with  the 


N.C.]  FEBEUAEY  TEEM,  1901.  586 


LiAYDEN  V.  KniOHTS  OF  PyTHIAS. 


right  of  eomity,  for  that  has  been  expressly  mthdrawtn  by 
tlhe  State  of  NoKfch  Carolina  by  tiie  Act  of  February  10,  1899. 
Nor  do  we  mean  to  treat  the  petitioner  as  a  citizen  of  the 
District  of  Columbia,  but  as  a  Federal  corporation,  created 
for  local  and  not  for  national  purposes.  As  such,  it  has  no 
inherent  right  to  do  business  in  this  State  in  violation  of  our 
statute. 

It  seems  to  have  recognized  tihis  fact,  and  took  advont^ige 
of  the  provisions  of  the  statute  to  become  a  "domestic  cor- 
poration," as  therein  provided.  Its  artatus  as  such  is  settled 
by  the  decision  of  this  Court  in  Debnam  v.  Telephone  Co,j 
supra.  Acting,  therefore,  as  a  domesitic  corporation,  the  only 
capacity  in  w<hich  it  could  then  lawfully  act,  at  the  time  this 
cause  of  action  accrued,  and  sued  only  as  a  domestic  corpora- . 
Hon,  we  see  no  legal  groumds  for  removal. 

We  are  not  imadvertenit  to  the  cases  of  This  Petitioner  v. 
Hill,  76  Fed.  Eep.,  468,  and  This  Petitioner  v,  England,  94 
Fed.  Rep.,  369,  in  wihich  iit  is  held  that  this  petitioner  fc-as 
the  right  of  reraovail  to  the  Federal  Courts ;  nor  to  the  case 
of  This  Petitioner  v,  Kalinski,  163  U.  S.,  289,  in  whidh  the 
Court  entertained  the  appeal.  In  the  last  case  the  question 
of  jurigdicbion  does  not  seem  to  have  been  raised,  nor  do  any 
of  the  cases  refer  to  the  petition  in  its  relation  as  a  domestic 
corporation,  the  essenitial  question  in  the  case  at  bar. 

We  have  considered  the  line  of  cases  holding  tihc  doctrine 
that,  in  all  cases  of  removal,  lihe  jurisdiction  of  the  subject 
matter  of  the  action  must  appear  on  the  face  of  the  complaint 
as  filed  by  the  plainltiif,  and  can  not  be  injected  into  the 
record  by  the  defendant  in  m-aking  ou't  his  case  for  removal. 
Metcdf  V.  Watertown,  128  TJ.  S.,  586 ;  Tennessee  v.  Bank, 
152  TJ.  S.,  454;  Chappell  v\  Watenvorth,  155  U.  S.,  102; 
Land  Co.  v.  Brown,  155  U.  S.,  488;  Railway  Co.  v.  Skoi- 
iowe,  162  TJ.  S.,  490 ;  Railway  Co.  v.  Texas,  170  TJ.  S.,  226 ; 
Houston,  etc.,  R.  Co.  v.  Texas,  177  TJ.  S.,  66.     As  we  have 
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soone  doubt  of  the  appliaation  of  these  cases  to  that  at  bar  as 
precluding  an  inquiry  as  to  the  origin  of  its  incorporation,  in 
view  of  the  decdsion  in  Railway  v,  Cody,  166  TJ.  S.,  606,  and 
as  a  deterniiniaitioin  of  the  point  is  not  necessary  to  our  de- 
cision, we  prefer  to  rest  our  opinion  on  the  grounds  already 
sta/ted. 

As  we  said  in  Debnjam's  case,  we  must  say  now:  We 
are  of  the  opinion  thjat  as  (the  defendant  has  become  a  do- 
mestic corporation  of  the  State  of  North  Carolina,  and  in 
contemplation  of  Ism  a  citizen  tihereof,  and  as  tlie  plaintiff 
has  sued  the  defendajit  as  a  North  Carolina  oorporation,  upon 
ft  Clause  of  action  whioh  discloses  no  Federal  queertion  what- 
ever, the  case  can  not  be  removed  into  tihe  Circuit  Court  of 
the  United  States,  'therefore,  the  judgmient  of  the  Court 
below  is 

Affirmed. 


VANDERBILT  v.  PICKELSIMER. 


(Piled  June  7,  1901.) 


NEW  TRIAL — Unintelligible  Record — Appeal — Supreme  Court. 

Where,  in  the  case  on  appeal  as  made  up  by  the  trial  judge,  there 
is  confusion  in  the  arrangement  of  the  evidence,  seTeral 
deeds  and  papers  of  importance  lacking,  and  some  inoon* 
sistency  in  the  rulings  of  tlie  court,  a  new  trial  will  be 
ordered. 

Action  by  G.  W.  Vanderbilt  and  others  against  R.  J- 
Piokelsimer  and  others,  heard  by  Judge  0.  H.  Allen  and  a 
jury,  at  Fall  Term,  1900,  of  tlie  Superior  Court  of  Transyl- 
VANixV  County.  From  a  judgment  for  the  plaintiffs,  the  de- 
fendants appealed. 
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Merrimon  &  Merrimon,  for  the  plaintiflfe. 
Oeorge  A.  Shuford,  for  the  defend^anits. 

Montgomery,  J.  The  plaintiff  undertook  to  show  title  in 
himself  to  the  tract  of  land  described  in  the  complaint,  not  by 
proving  title  out  of  the  8tiate  by  fi^raint  and  mesne  conveyance 
to  himself,  but  by  showing  that  he  and  the  defendant  each 
claimed  the  land  from  a  common  source.  Owing  to  the  con- 
fusion in  the  arrangemeaQit  of  the  evidence,  the  absence  of  sev- 
eral deeds  an-d  papers  which  are  of  importance,  and  some 
inconsistency  in  his  Honoris  rulings,  we  are  not  prepaired  to 
say  that  the  plaintiff  miade  out  his  claim,  and  we  think  the 
case  ought  to  go  back  foa*  a  new  trial. 

It  must  be  said  that  his  Honor,  in  making  up  the  case  on 
appeal  (counsel  having  disagreed),  was  without  his  notes  of 
the  triail,  or  other  papers,  and  without  the  assistance  of  coun- 
sel, who  were  notified  of  the  time  and  place,  but  did  not  atr 
tend.  Without  fault  on  his  part,  months  elapsed  after  the 
triial  and  before  the  case  was  made  up.  He  stiaites  all  these 
matters  and  concludes  by  saying:  *'I  have,  after  the  lapse  of 
so  long  a  time,  after  the  hearing  of  the  case  under  the  cir- 
cumstances, labored  under  muicih  difficulty  in  preparing  a 
statement  wdiich  is  not  satisfactory." 

New  trial. 


} 


5S8  IN  THE  SUPREME  COUr.T.  [128 


CoMiassiONEBs  t;.  Steamship  Co. 


COMMISSIONERS  OF  BEAUFORT  COUNTY  v.  OLD  DOBONION 

STEAMSHIP  CO. 

(Filed  June  7,  1901.) 

1.  TAXATION — Foreign  Corporations — Capital  Btock — AsBesiment. 

A  non-resident  corporation  is  liable  for  taxation  for  such  proper 
tlon  of  its  capital  stock  as  the  value  of  its  tangible  property 
within  the  State  bears  to  the  value  of  all  its  tangible  prop- 
erty. 

2.  TAXATION — Assessment — County      Commissioners— Corporation 

Commissioners — Stock — Corporation — Acts  1899,  Ch,  15,  Bee, 
S9 — Capital  Stock. 

Under  Acts  1899,  Ch.  15,  Sec.  39,  assessment  of  taxes  on  the  capi- 
tal stock  of  a  steamboat  company  must  be  made  by  the  Cor- 
poration Commission,  and  not  by  the  County  Commissioners. 

S.  APPEAL — Supreme  Court — Appellate  Court — Exceptions  and  0ft- 
jections — Ex  Mero  Motu. 

The  Supreme  Court  will,  on  appeal,  take  notice  ex  mero  notu  of 
the  failure  of  the  Corporation  Commission  to  assess  taxei 
as  required  by  law,  though  they  had  been  assessed  by  the 
County  Commissioners. 

Action  bj  tJie  Conmiissioners  of  Beaufort  County  against 
the  Old  Dominion  Steamehip  Company,  heard  by  Judaje 
r.  A,  McNeill,  at  Deceml^er  Term,  1900,  of  the  Superior 
Court  of  Beaufort  County.  From  a  judgment  for  the  de- 
fendant, the  plaintiffs  appealed. 

W,  B.  Rodman,  for  tilie  plaintiffs. 
Gilliam  d'  Gilliam,  for  the  defendant. 

Ci.ARK,  J.  The  defendant  having  "domestieaited"  under 
the  Craig  Law,  the  question  here  presented  is,  how  much  of 
its  capita]  stock  should  be  taxed  in  this  State?     Upon  the 


N.  C]  FEBRUARY  TERM,  1901.  569 


Commissioners  i;.  Steamship  Co. 


facts  agreed,  the  capital  stock  of  $1,250,000  is  all  listed  for 
taxation  in  Delaware.  The  defendant  does  business  in  sev- 
eral States,  and  the  value  of  i^ts  tangible  property  in  this 
State,  steamers,  warehouses,  etc.,  is  $62,000,  all  of  which  is 
listed  for  taxation.  It  had  no  separate  capital  stock  as  a 
domesticated  corporation,  its  business  and  property  here  be- 
ing part  of  the  general  corporation,  chartered  and  doing  busi- 
ness in  several  States. 

In  Commissioners  i\  Tobacco  Co.,  116  N.  C,  441,  it  is  hold 
that  "capital  stock"  is  a  distinot  subject  of  taxation  from 
^•shares"  of  capital  stock,  the  former  belonging  to  the  corpora- 
tion, and  tlie  laltlber  to  the  individual  stockholders.  It  was 
held,  following  the  uniform  decisions  here  and  elsewhere 
whioh  are  cdted,  tihiat  it  was  "'within  the  legislative  power,  in 
respect  to  corporations,  to  levy  any  two  or  more  otf  the  follow- 
ing taxes  simultaneously:  (1)  On  the  franchise  (including 
dividends);  (2)  on  the  capital  stock;  (3)  on  the  tangible 
property  of  tihe  corporation,  and  (4)  on  the  shiares  of  the 
capital  stock  in  the  hands  of  the  stockholders — taxation  on 
the  last  two  being  imperative  under  the  Constitution. 

Tender  sec.  39,  ch.  15,  Laws  1899,  the  assessed  value  of  the 
real  and  personal  property  of  the  corporation  is  directed  to  be 
deduiOted  from  the  aggregate  value  of  the  shares  of  stock,  and 
the  difference,  if  any,  to  be  listed  for  taxation,  the  object  be- 
ing eviden»tly  to  avoid  double  taxation  (thiough  the  Legisla- 
ture oould  'authorize  it,  Commissioners  v.  Tobacco  Co,,  supra). 
The  defendianb  having  no  separate  capital  stock,  as  a  Xorth 
Carolina  corporation,  contends  that  it  can  not  be  t-axed  here 
because  it  is  a  non-resident  corporation.  It  is  settled  that  it 
is  a  domestic  corporation  {Debnam  v.  Telephone  Co,,  126 
N.  C,  831),  so  far  as  jurisdiction  is  concerned. 

As  to  miaitters  affeoting  taxation,  it  makes  no  difference 
whetlier  it  is  a  North  Carolina  corporation  or  not.  Whether 
doraeaticated  here  or  not,  the  business  and  operations  here 
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are  practically  a  part  of  the  larger  corporation  doing  business 
in  several  States  (2  Moraiwetz  Corp.,  sees.  994,  996),  and, 
therefore,  as  repeatedly  held  in  tihe  United  States  Supreme 
Court,  whenever  a  tax  upon  the  capital  stock  of  corporations 
is  laid  "such  a  proportion  of  the  whole  value  of  its  capital 
stock  as  the  length  of  its  limes  within  the  State  bears  to  the 
length  of  its  lines  an;^'nvhere"  can  be  taxed  as  capital  stock  in 
this  State.     Western  Union  Telegraph  Co.  v.  Taggart,  163 
U.  S.,  1.     As  our  Staitute  directs  the  value  of  its  tangible 
property  to  be  deducted,  the  suim  of  $62,000,  the  value  of  the 
defendant's  tangible  property  in  "this  State  should  be  deducted 
from  the  proportion  of  the  vahmtion  of  the  whole  capital 
stock,  which,  by  above  rule,  should  be  proportioned  to  this 
State  and  the  difference  should  be  taxed  in  this  State  as  capi- 
tal stock.     The  above  rule  was  re-affirmed  in  Adams  Express 
Company  v.  Ohio,  165  U.  S.,  194,  and  Same  r.  Kentucky, 
166  U.  S.,  171.  Upon  a  rehearing  of  the  former  case  Adams 
Express  Co^npany  v.  Ohio,  166  U.  S.,  185,  the  point  was 
mosit  elaborately  an<l  ably  argued,  as  may  be  seen  from  the 
briefs,  and  the  above  doctrine  again  repeaited  and  conclusively 
in  an  opinion  in  an  unandnuous  court  by  Mr.  Justice  Brewer. 
In  that  case  it  is  held,  "whatever  property  is  w^rth  for  the 
purpose  of  income  and  sale,  it  is  worth  for  the  purpose  of 
taxation,  and  when,  as  in  the  case  of  the  express  company, 
the  tangible  property  of  the  corporation  is  scattered  thiough 
different  States  by  means  of  which  its  business  is  transacted 
in  each,  the  sitiMS  of  this  intangible  property  is  not  simply 
where  its  home  office  is,  but  is  distributed  wherever  its  tangi- 
ble property  is  located  and  its  work  is  dona*'     It  was  also 
held  that  "no  fine  sipun  theories  about  situs  should  intprfere 
to  enable  those  large  corporations,  whose  business  is  of  neces- 
sity carried  on  through  many  States,  from  bearing  in  each 
State  such  burden  of  taxatioai  as  a  fair  distribution  of  the 
actual  value  of  the  property  amoo^  those  States  requires." 
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Hence,  in  fche  Ohio  case  a  tax  on  $533,095.85  of  capital  stock 
was  sustained,  though  the  corporaition  had  only  $42,065  of 
real  and  personial  property  in  that  State.  In  the  Ken?bueky 
case  a  tax  on  $1,463,040  as  the  fair  proportion  of  its  capital 
stock,  taxable  in  the  State,  was  suatained,  thoaigh  the  cor- 
poration had  only  $36,614.53  of  tani^ble  property  within 
that  Stat>e.  166  IT.  S.,  bottom  of  page  172.  Where  the  leg- 
islature arbitrarily  fixed  the  proportion  of  the  capital  stock 
of  a  corporation  operating  in  several  States,  which  should  pay 
taxes  in  that  State,  it  was  upheld.  Minot  v.  R,  R.,  85  TJ.  S., 
206. 

Under  our  Stiatuite,  the  assessment  of  the  capital  stock 
should  be  made  by  the  Corporation  Commissioners,  and  not 
by  the  County  Oomanjiseioners.  This  objection  is  not  made 
by  exception  below  nor  by  motion  here,  but  it  is  a  defect  of 
which  we  can  take  notice  ex  viero  m-otu.  While,  therefore, 
we  mu"st  dismiss  the  action  we  have  passed  upon  tlie  point,  as 
the  party  interested  desires  us  to  do  so  by  not  having  objected, 
and  it  is  a  miatter  of  public  interest.  Milling  Company  v. 
Finlay,  110  N.  C,  411 ;  S,  v.  Wylde,  Id.,  500. 

Action  dismissed. 

Douglas,  J.,  concunnng  in  result.  I  concur  in  the  con- 
clusion of  tlie  Court,  and  I  am  inclined  to  think  that  the 
method  of  'taxation  indicated  in  its  opinion  would  be  correct 
if  imposed  by  the  proper  authority ;  but  I  can  not  concur,  as 
now  advised,  in  "the  statemen-t  founded  upon  the  case  of  Com- 
missio?iers  v.  Tobacco  Co.,  116  K.  C,  441,  tliat  it  is  ^Svithin 
the  legislative  power,  in  respect  to  corporations,  to  levy  any 
two  or  more  of  the  (four)  following  taxes  siniulianeously." 
I  think  thiat  a  coi'poration  should  be  taxed  once  on  all  its 
tangible  and  intangible  property.  This  would  include  not  only 
what  is  generally  known  as  property,  but  also  its  franchise, 
and,  in  fact^  whatever  goes  to  make  up  the  actual  or  market 
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value  of  its  stocks  and  bonds.  I  also  think  that  its  shares  of 
stock  may  properly  be  taxed  in  the  hands  of  its  shareholders, 
because  it  then  assumes  a  new  form  as  personal  property  fol- 
lowing the  domicile  of  its  owner.  If  I  have  not  fully  paid  for 
my  house,  I  am  still  avssessed  on  its  full  value,  while  my  note 
is  assessed  as  a  solvent  credit  in  the  hands  of  him  who  holds  it 
This  is  in  one  sense  double  taxation,  inasmuch  as  it  is  based 
upon  the  same  piece  of  tangible  property,  but  the  same  in- 
dividuial  is  not  doubly  taxed.  I  am  referring  now  only  to 
ad  valorem  taxation,  and  not  to  license  taxes,  whdoh  are  en- 
tirely different  in  their  nature.  It  seeme  to  me  that,  as  far 
as  circumstances  will  permit,  the  same  rule  should  be  applied 
to  the  corporation  and  (to  the  indi\'idual,  both  of  whom  should 
be  made  to  bear  their  just  pmportion  of  the  burdens  of  gov- 
ernment, without  favoritism  upon  the  one  hand  or  oppreeeion 
upon  the  other.  .So  far  as  lies  within  my  power,  I  shall  hold 
(corporations  to  the  fullest  measure  of  responsibility,  but  thev 
must  be  given  an  equal  measure  of  justice. 

I  have  given  much  oonsideriation  to  <the  matter  of  corporate 
taxation,  and  shall  continue  to  do  so,  as  it  is  a  question  -whiA 
I  fear  will  ultimately  tax  to  the  utmost  the  powers  of  the 
legislaJtive,  and  perhaps  of  the  judicial  departmen'ts  of  the 
government ;  but  I  am  not  prepared,  nor  would  it  be  proper 
to  express  any  opinion  as  to  tlie  extent  or  limitation  of  tioBe 
powers.  All  I  wish  to  do  ait  present  is  to  withhold  my  assent 
from  a  former  opinion  of  this  Court,  in  which  I  took  no  part, 
and  which,  I  regret  to  say,  as  I  am  now  advised,  enunciates  a 
proposition  in  which  neither  my  judgment  of  the  law  nw  my 
sense  of  justice  will  permit  me  to  concur. 
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COLLINS  V.  ASHEVILLB  LAND  CO. 
(Filed  June  7,  1901.) 

1.  DEDICATION — Irrevocable  Dedication   of  Streets — Plata — Land 

Companies, 

Where  lots  are  sold  by  reference  to  a  plat  representing  a  dlTlslon 
of  a  large  tract  of  land  into  subdivisions  of  streets 
and  lots,  the  purchaser  of  a  lot  acquires  the  right  to  have 
all  and  each  of  the  streets  kept  open. 

2.  DEEDS — Map — Plat — Registration — Dedication. 

A  map  or  plat  referred  to  in  a  deed  becomes  a  part  of  the  deed 
and  need  not  be  registered. 

Action  by  H.  T.  Collins,  T.  F.  Reevee,  John  M.  Mc- 
Dowell, J.  H.  Wood  and  wife  Carrie  Wood,  A.  D.  Cooper 
and  R.  U.  G-arrett,  against  The  Asheville  Land  Company, 
heard  by  Judge  0.  //.  Allen,  at  August  Term,  1900,  of  the 
Superior  Court  of  Buii^combe  County.  From  a  judgment 
for  the  plaintiffs,  the  defendant  appeals. 

Bourne  cC  Parker,  for  the  plaintiffs. 
Zebulon  Weaver,  for  the  defendant. 

MoNTGoMKRY,  J.  The  Southom  Improvement  Company, 
a  duly  organized  corporation,  received  a  deed  in  February, 
1886,  from  J.  M.  Tierman  to  a  certain  piece  of  land,  ad- 
joining the  city  of  Asheville,  and  at  once  executed  a  mortgage 
upon  the  land  to  The  Central  Trust  Company,  of  if  ew  York, 
as  security  for  certain  bonds.  A  sale  was  provided  for  in  the 
mortgage  in  case  of  default  in  the  payment  of  interest  or 
principal  of  the  bonds ;  and  it  was  further  provided,  that,  un- 
til default,  The  Southern  Improvement  Company  should  have 
the  full  right  to  contract  for  the  sale  or  lease,  subject  to  the 
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lien  of  the  mortgage,  of  any  of  ihe  lands  at  such  prices,  and 
npon  STieh  terras,  as  that  oompteuiy  might  deem  fair  and 
reasonable,  and  upon  sucJh  sales  The  Central  Trus*  Company 
would  sufficiently  convey  by  deed  or  deeds  of  release  the  lands 
90  soJd  from  the  opemtion  of  the  mortgage,  so  that  the  pur- 
chaser might  get  a  title  free, from  encumbrance,  the  proceeds 
of  the  sale  to  be  paid  to  The  Trust  Company  and  to  be  used 
in  purchasing  the  bonds  at  par  with  tlie  accrued  interest  and 
to  retire  the  same. 

After  the  execution  of  the  mortgage,  and  in  the  same  year. 
The  Improvement  Company  had  the  land  laid  off  into  city 
lots  (numbered)  and  streets,  and  a  plat  thereof  made,  npon 
which  ot^rtain  portions  -were  platted  and  distinguished  as 
streets,  and  oithers  as  lots. 

Afterwards  The  Improvement  Company  offered  the  lots, 
exhibiting  the  plat  at  the  siame  time,  for  sale,  and  did  ?ell  to 
various  persons  lots  marked  amd  nimibered  on  the  plat,  and 
in  the  deeds  the  granitors  nmde  special  reference  to  the  pht, 
and  tlie  lots  were  dscribed  as  abutting  on  certain  named 
str(Xits,  and  as  being  of  certain  numbers  corresponding  ^^th 
the  plat.  The  Trust  Company,  according  to  the  agreement 
in  the  mortgage,  executed  releases  to  The  Improvement  Com- 
pany  for  the  lots  so  sold  with  recitals  in  each  as  to  the  mort- 
gage, the  agreement  to  release,  and  describing  the  lots  in  the 
releases  in  the  same  words  as  those  in  the  deeds  from  The 
Improvement  (^ompany. 

In  1892,  The  Improvememt  Company  executed  a  second 
mortgiage  upon  the  unsold  part  of  die  same  land  to  Georpe  S. 
Scott  and  Harris  C.  Fahnestock  for  the  security  of  oert^.in 
bonds,  and  in  1<S96,  in  a  consolidaited  suit  (The  Tnist  Com- 
pan}'  and  Scott  and  Fahnestock  joining  as  plaintiffs)  a  He 
cree  of  forcx^-losure  was  entered  for  the  aale  of  the  pn^rty, 
except  those  parts  which  had  l)een  sokl  off,  the  lots  which  had 
been  sold  to  the  plaintiffs  in  this  action  being  among  tiose  ex- 
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cepted  in  the  decree.  Falmeatock,  who  was  a  director  of  The 
Improvement  Company,  purchased  ait  the  foreclosure  sale, 
and  the  sale  was  confirmed  bv  the  Court 

Fahnestock,  after  sellimg  some  of  the  lots  represented  on 
the  plat  and  descri'bed  as  abutting  on  streets  named  on  the 
plat,  sold  and  conveyed  to  T.  L.  Durham  all  the  property  ex- 
eep»t  the  lots  which  had  been  sold  off,  and  excepting  also 
oerbain  streets  shown  on  tlie  plat  which  he  had  mude  at  the 
time  of  'the  sale  to  Durham. 

Durham  afterwards  conveyed  the  propert}'  to  its  present 
ouTiers,  The  Asheville  Land  Company,  defendant  m  this 
suit,  Durham  and  The  Ashevillo  Land  Company  knew  at 
the  time  of  their  purchases  of  the  existence  of  the  plat  made 
by  The  S<iuthern  Improvement  Company  and  of  the  sales 
made  thereunder. 

The  principle  of  lan\'  involved  in  this  case  is,  we  think,  the 
same  as  that  in  Conrad  v.  West  End  Hotel  and  Land  Co.,  126 
X.  C,  776.  The  inconvenience  and  loss  which  miay  arise 
here  from  tihe  enforcement  of  tliat  principle  of  law  will  be 
greater  than  it  was  in  that  case,  but  that  argument  would  not 
be  allowed  to  influence  us  in  our  decisioo.  The  courts  of  the 
State,  in  which  the  question  l>efore  us  has  been  presented  and 
decided  are  divided.  In  some  jurisdictions  it  has  been  held 
that  where  lots  have  been  sold  by  reference  to  a  pla/t  repre- 
seniting  a  division  of  a  large  titact  of  land  into  subdivisions  of 
streets  and  lots,  like  the  one  before  us,  the  purchaser  of  a  lot 
does  not  acquire  a  right  of  way  over  every  street  laid  down 
upon  the  plat.  Pearson  t\  Allen,  151  Mass.,  79.  There,  the 
Court  said,  in  support  of  its  position :  "In  Regan  v.  Boston 
Gas  Light  Co.,  it  was  held  that  the  defendant  could  close  a 
whole  series  of  streets  on  the  plat,  leaving  open  the  private 
ways  adjoining  the  plainitiff's  lots  to  the  highway  in  one  direc- 
tion, and  to  'the  next  side  strtn^t  in  the  o'hor.''  In  otber 
courts  it  is  held  that  a  may>  or  plat,  referred  to  in  a  deed,  he- 
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camee  a  part  of  tiie  deed  as  if  it  were  written  therein,  and 
that,  therefore,  tihe  plan  indicated  on  the  plat  is  to  be  regarded 
as  a  unity,  and  the  purchaser  of  a  lot  acquires  a  right  to  have 
all  and  each  of  the  ways  and  streets  on  the  plat,  or  map,  kept 
open.  This  view  is  so  well  *and  clearly  statod  in  Elliott  on 
lioads,  sec.  120,  that  we  quote  it:  "It  is  not  only  thoee  who 
buy  lands  or  lots  abutting  on  a  street  or  road  laid  out  on  a 
niaip  or  plat  that  have  a  right  to  insist  upon  the  opening  of  a 
sitreet  or  road,  but  wihere  streets  and  roads  are  marked  on  a 
plat,  and  lots  are  bough»t  and  sold  with  reference  to  the  map 
or  plat,  ail  who  buy  with  reference  to  the  general  plan  or 
scheme  disclosed  by  the  plait  or  map,  acquire  a  right  to  all  the 
public  wtays  designated  thereon,  and  may  enf  oroe  the  dedica- 
tion. The  plan  or  scheme  indicated  on  the  map  or  plat  is 
regarded  as  a  unity  and  it  is  presumed,  as  well  it  may  be, 
that  all  the  public  ways  add  value  to  all  the  lots  ©rabraoed  in 
the  general  plan  or  scheme.  Oertainly,  as  every  one  knows, 
lots  with  convenient  cross  streets  are  of  more  value  than  those 
without,  and  it  is  fair  to  presume  that  the  original  owner 
would  not  have  donated  land  to  public  ways  unless  it  gave 
value  to  the  lots.  So,  tioo,  it  is  just  to  presimie  that  the  pur- 
chasers paid  the  added  value,  and  the  donor  ought  not,  there- 
fore, to  be  permitted  to  take  it  from  them  by  revoking  part  of 
his  dedication." 

In  Conrad  v.  Land  Co.,  supra,  this  Court  adopted  the  view 
that  the  purchaser  had  a  right  of  way  over  all  the  streets 
designated  on  the  plat,  and  thlat  each  and  all  of  such  streeta 
must  be  kept  open,  and  cited  a  case  from  each  of  tlie  States  of 
New  Jersey  and  Oregon,  in  which  the  same  principle  had 
been  adopted.  We  are  not  disposed,  after  careful  comsidera- 
tion  to  alter  the  decision  made  in  that  case.  The  matter  of 
registration  of  the  plat  in  Conrad  v.  Land  Co.  was  men'tioned, 
but  we  are  satisfied  that  registration  of  the  plat  is  not  essen- 
tial.    Registration  is  only  a  means  of  publication  of  the  plan 
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or  scheme^  and  is  not  sucih  an  insrtrumonft  as  is  required  to  be 
registered  by  the  laws  of  this  State.  It  is  the  offer  of  sale 
by  die  plat  and  the  sale  in  aoc5ordance  therewibh  that  is  the 
material  thing  which  determines  the  rights  of  the  parties. 
The  defendant,  The  Asheville  Land  Oompany,  had  actual 
notice  of  the  plat  and  sales  thereunder  made  by  The  Improve- 
ment Oompany,  and  is,  therefore,  fixed  with  notice  of  the 
dedication  of  the  streets.  Besides,  it  had  notice  from  the 
r^stration  of  the  deeds  from  The  Improvement  Company 
to  purchasers. 

There  is  no  error  in  the  judgment  of  the  Court  below,  and 
the  saime  is 

Affirmed. 

D0UGI.AS,  J.,  dissenting.  I  can  not  oonour  in  the  opinion 
of  the  Court  upon  any  principle  of  settled  law  or  public  pol- 
icy. I  readily  agree  thait  if  a  person  lays  out  a  tmct  of  land 
into  lots  and  sti^eets  and  sells  lots  upon  the  faith  of  the  plai, 
he  can  not  close  up  any  of  the  streets  if  it  works  a  substantial 
injury  to  such  a  purchaser.  But  the  opinion  of  the  Court 
does  not  stop  here.  It  lays  down  the  broad  doctrine  that  if 
the  owner  of  land  divides  it  into  lots  and  sti*eets  on  paper 
and  sells  a  single  lot  by  the  foot,  he  can  never  close  a  single 
street,  even  if  it  has  never  been  opened,  is  never  used  by  tlie 
purchaser  of  the  lot,  and  does  not  affect  in  any  way  the  value 
of  his  property.  In  other  words,  if  a  man  owning  two  or 
three  tliousand  acres  of  land,  in  a  moment  of  public  craze, 
such  as  we  have  recently  had,  makes  a  plat  of  it  showing  a 
hundred  streets  that  have  never  had,  and  never  will  have,  any 
actual  or  potential  existence  outside  of  the  fertile  imagination 
of  a  land-boomer,  and  sells  a  single  quarter  acre  lot  to  a  man 
to  whom  he  happened  to  show  the  plat,  he  can  never  close  a 
single  one  of  the  hundred  paper  streets,  it  makes  no  difference 
that  the  lot  sold  is  on  the  extreme  comer  of  the  plat  and  is 
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not  affected  in  value  in  the  slightest  dejgjee  by  the  opening  or 
clofling  of  back  streets  miles  away  from  it ;  and  that  its  pur- 
chaser has  no  use  for  the  streets  which  can  never  be  uj»ed  by 
him  or  anyone  else  for  any  practical  purpose.  In  spite  of 
these  facts,  all  these  hundred  streets  must  be  kept  open  for- 
ever, not  to  subserve  his  c^mvenienoe,  for  they  add  nothing  to 
that,  but  simply  to  gratify  his  w^him  or  to  enable  him  to  force 
the  vendor  to  buy  his  peace  at  any  price  he  may  ask.  It  \s 
said  there  is  a  legal  presumption  of  injury,  but  in  this  I  cnn 
not  concur  in  the  face  of  adverse  facts. 

The  boomer  may  fail,  as  he  usually  does,  and  some  iii"^ 
cent  purchaser  may  buy  the  land  under  mortgage  or  exocii- 
tion  flale.  What  right  would  he  acquire  ?  Suppose  he  should 
build  a  large  factory  and  inadvertently  locate  it  in  the  raid- 
die  of  Pennsylvania  Avenue  or  Broadway,  whose  existence 
neither  he  nor  anyone  else  had  suspected — could  the  pur- 
chaser of  that  solitary  lot  compel  him  to  tear  down  his  huiW- 
ing?  It  may  be  said  that  this  is  reductio  ad  absurduni. 
Even  so,  it  is  a  result  that  ynay  follow  from  the  opinion  of 
the  Court.  We  know  that  during  the  recent  boom,  thousands 
of  acres  of  old  fields  were  platted  into  lots  and  streets  which, 
by  the  inexorable  logic  of  eventts,  have  long  since  l)een  tunied 
back  into  old  fields.  I  know  one  tract  of  about  a  thousand 
acres,  the  quiet  enjoyment  of  which  miay  be  seriously  endan- 
gered by  the  opinion  of  the  Court.  We  know  tihat  it  may 
result  in  great  hardship.  If  it  does  no  good,  then  why  risk 
the  danger  of  so  much  harm  ?  T  readily  admit  tihat  the  pt^r- 
chaser  is  entitled  tx>  the  use  of  all  such  streets  as  are  neces- 
sary to  tihe  reasonable  enjoyment  of  the  lot  he  has  purchase* 
and  T  do  not  think  that  anything  more  was  ever  contemplate^ 
by  either  party  to  the  conitract. 

It  may  be  that  the  opinion  of  the  Court  is  not  intendeii  to 
go  as  far  as  I  apj>rehend ;  but  if  so,  it  should  be  made  ^o  ^^ 
so.     If  we  do  not  place  tlie  line  of  demarkation  at  tihe  P^^" 
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where  tike  piirohaser  ceases  to  suffer  any  substantial  injury, 
where  will  we  stop  ? 

This  opinion  is  founded  upon  the  case  of  Conrad  v.  Land 
Co,,  126  K  C,  776,  and  yet  it  goes  far  beyond  it.  In  Con- 
rad's case  the  opinion  states  that:  "Afte-rw^ards,  the  plain- 
tiffs each  purchased  from  the  defendant  company  one  of  the 
lots  so  laid  off,  lying  along  the  southern  edfi:e  of  Fourth 
Street  as  it  ran  along  Grace  Court/^  Th'at  is,  I  supoose,  that 
the  lots  purchased  were  opposite  to  Grace  Court  on  the  same 
street.  Again,  that  opinion  says :  "This  action  was  brought 
for  a  perpetual  injunction  restraining  tihe  defendant.  Hotel 
and  Land  Co.,  from  disposing  of  the  court  or  any  part  thereof 
for  private  purposes,  or  from  otherwise  depriving  the  plain- 
tiffs of  their  enjoyment  of  the  court-  as  a  public  open  ground, 
and  from  niarrowing  or  closing  up  the  streets  surrounding  the 
same,"  Surely,  that  does  not  support  the  opinion  in  tihe 
case  at  bar,  nor  do  the  cases  cited  in  Conrad's  case.  Tn 
Meier  v.  Railway,  16  Oregon,  500,  the  plaintiff  was  seeking 
to  recover  a  street  along  which  a  street  car  line  was  in  actual 
operation.  Then  certainly  some  one  would  have  been  dam- 
aged. In  Grogan  v.  Haywood,  4  Fed.  Rep.,  164,  the  plain- 
tiff was  suing  the  town,  also  seeking  to  recov^er  a  street  ap- 
parently in  common  use.  In  (-hurch  v,  Portland,  6  L.  R.  A., 
259  (erroneously  cited  as  650),  the  plaintiff  wtas  seeking  to 
prevent  the  erection  of  a  public  building  in  a  public  square. 

In  Price  r.  Inhabitants  of  Plain  field,  40  N.  J.  L.,  608,  the 
bone  of  contention  was  a  public  square. 

In  State  t\  Fisher,  117  X.  (\,  733,  this  Court  tJius  lays 
down  the  rule,  on  page  740 :  ''When  the  defendant  opened 
up  the  street,then  outside  of  the  confines  of  the  city  of  Greens- 
boro, if  *  *  *  he  had  sold  a  single  one  of  the  lots  abutting 
on  this  apparent  extension  of  North  Elm  Street,  he  and  those 
claiming  imder  him  would  have  been  (»s topped  from  denying 
tfie  righft  of  such  purchaser  and  those  in  privity  with  him  to 
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use  the  street,  as  laid  down  in  tlie  plat,  and  called  for  as  bia 
boundary  line  in  the  deed  conveying  it  to  him."  There  is  no 
suggestion  that  tihe  purchiaser  would  have  been  entitled  to  the 
use  of  smy  other  street  laid  ouit  by  Fisher. 

I  regret  that  the  extreme  pressure  of  work  incideiit  to  the 
closing  days  of  the  term  prevents  me  from  giving  this  case 
tihe  attention  it  deserves,  or  the  researoih  necessary  to  prop- 
erly present  it.  I  will  cite  but  one  case — Pearson  v.  Alkn^ 
151  Mass.,  79,  aJso  cited  by  the  Court. 

But  suppose  that  the  plaintiff  should  have  some  theoretical 
right  to  the  use  of  streets  tihat  he  never  expects  to  use,  how 
can  he  enforce  it  i  This  infringement  would  be  injuria  ««« 
damno,  which  the  law  will  not  seek  to  redress.  It  is  well  set- 
tled that  all  such  implied  dedications  operate  by  \vay  of 
estoppel  in  pais,  and  it  seems  equally  well  settled  ttat  therc 
can  be  no  estoppel  where  there  is  no  actu<al  injury.  Neither 
is  he  entitled  to  injunction,  fo(r  equity  will  grant  an  injunc- 
tion only  to  prevent  irrefparable  injury  that  can  not  be  com- 
pensated in  damages. 

In  what  I  have  said,  I  have  not  referred  so  much  to  the 
facts  of  tlie  case  as  to  the  scope  of  the  opinion,  from  wtich  1 
must  respectfully  dissent 
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STATE  V.  HEWLIN. 

(Filed  February  26,  1901.) 

1 .  S  L  A.NDER — Inoontinencjf — Innocent  Woman  —  Bestiality — Indict- 
ment—Quashal— The  Code.  Sec.  1113 

Charging  a  woman  with  having  had  sexual  intercourse  with  a 
male  dog  amounts  to  a  charge  of  incontlnency. 

2.  INDICTMENT — Quashal— Discharge  of  Prisoner. 

Where  an  indictment  of  one  against  whom  there  is  a  well- 
grounded  suspicion  of  crime  is  Quashed,  it  is  proper  for  the 
court  to  refuse  his  motion  for  discharge. 

Indictment  against  George  Lee  Hewlin,  heard  by  Judge 
Tho8,  A.  McNeill  amd  a  jury,  at  XaveGmber  Term,  1900,  of 
Beaufort  Cooiuty  Superior  Court  Frofm  an  order  quash- 
ing the  indictment  the  State  appealed,  and  from  a  refusal  of 
the  court  to  then  discharge  the  defendant,  he  appealed. 

Robert  D.  Gilmer,  Attorney-General,  and  Small  tf  Mc- 
Lean, for  the  State. 

Ne  counsel  for  defendant. 

Cook,  J.  The  prisoner  Avas  indicted  under  sec.  1113  of 
The  Code,  charging  him  with  having,  in  a  wanton  and  ma- 
licious manner,  attempted  to  destroy  the  reputati<m  of  one 
Maggie  Waters,  an  innocent  and  virtuous  woman,  by  words 
spoken  and  declared  "that  she,  the  aaid  Maggie  Waters,  had 
had  sexual  intercourse  with  a  male  dog,  and  that  he,  the  said 
George  Lee  Hewlin,  siaw  the  said  intercourse,  thereby  intend- 
ing to  charge  the  said  Maggie  Waters  with  being  an  incon- 
tinent woman."  The  prisoner's  counsel  moved  to  quash  tho 
bill  of  indictment  upon  the  grounds  that  it  stated  no  viola- 
tion of  the  criminal  law  of  North   Carolina,     The  Court 
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granted  the  motion  to  quash  and  the  State  excepted  and 
appealed.  Thereupon  prisoner's  counsel  moved  for  his  dis- 
oharge.     Motion  denied  and  prisoner  exc5epte<l. 

The  bill  of  indictment  fails  to  sho\v  any  defect  upon  its 
face.  It  follows  the  statute  and  contains  each  and  everv 
averment  material  -to  the  offence.  It  charges  that  the  at- 
tempt to  destroy  the  reputation  of  an  innocent  A\x>man  was 
mad©  wantonly  and  maliciously  by  words  grpoken,  which 
amount  to  incontinency.  It  recites  the  language  chai^d  to 
have  been  used,  to-wit,  that  the  prosecutrix  '*had  bad  sexual 
intercourse   with   a  male  dog,   and   that   he  saw  the  inter- 


course." 


It  can  not  be  successfully  maintained  that  the  bill  is  defec- 
tive in  that  the  intercourse  was  charged  to  have  been  had 
witih  a  dog — bestiality — for  that,  "incontinency"  is  the  actual 
illicit  sexual  intercourse.  State  v.  Broirn,  100  X.  C.  510; 
State  V,  Moody,  98  N.  C,  671.  And  it  matters  not  ^^t)h 
whom  or  whatsoever  male  it  m'ay  ha\'P  been  accomplished. 
The  simple  fact  tJiat  it  occurred  is  •within  the  purview  of  the 
statute,  and  would  forever  blast  and  ruin  the  roputation  of 
the  woman.  And  it  does  not  lie  in  the  mouth  orf  the  prisoner 
to  say  that  the  language  used  diarged  an  impossible  act,  and 
an  impossible  fact,  and  thus  carry  upon  its  face  its  own 
refutation  after  having  said,  as  charge*^!  in  the  bill,  rh»t  he 
saw  the  intercourse.  The  charge  therein  made  is  of  the  high- 
est, grfjssest  and  most  vile  character,  and  is  fully  co\Treil  hy 
the  statute. 

The  indictment  should  not  have  l>een  quashed. 

The  exception  to  rihe  order  of  the  (^ourt  in  overruling  the 
motion  for  the  prisoner's  discharge  is  not  sustained.  Statf'  i'. 
Griffice,  74  K  C,  316. 

There  is  error.  Let  this  I)e  certified  to  the  Superior  Owrt 
of  Beaufort  County  to  the  ciiid  that  further  proceedings  may 
be  had  in  conformity  with  this  opinion  and  the  law. 

Error. 
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STATE  V.  WILLIAMS. 
(Filed  February  26,  1901.) 

1.  RAPE — Fraud — Personating  Husband — The  Code,  Sec.  IIOS. 

A  person  who,  by  his  acts  or  conduct.  Induces  a  woman  to  be- 
lieve he  is  her  husband  and  has  Intercourse  with  her.  is 
guilty  of  a  felony.    State  v.  Matthews,  121  N.  C,  604. 

2.  EVIDENCE — Sufficiency — Rape — The  Code,  Sec.  JIOS. 

The  facts  in  this  case  held  sufficient  to  submit  to  jury  as  to 
guilt  of  defendant. 

This  was  an  indictment  against  C.  M.  Williams,  heard 
by  Judge  T.  A.  McNeill  and  a  jury,  at  November  Term, 
1900,  of  Beaufort  County  Superior  Court.  From  a  ver- 
dict of  guilty  and  judgment  thereon,  the  defendant  appealed. 

Robert  D.  Gilmer,  Attorney-Genenal,  and  Chas.  F.  War- 
ren, and  W.  B.  Rodman,  for  the  State. 
Small  &  McLean,  for  the  defendant. 

Clark,  J.  The  multiplication  of  law  reports  makes  it 
des>irable  that  the  courts  should  refrain  from  filing  opinions 
which  state  no  new  points  or  new  application  of  settled  prin- 
ciples. Many  courts  noiw  aot  upon  that  principle,  and  the 
Supreme  Court  of  Tennessee  (and  possibly  others)  have 
formulated  a  rule  of  court  to  that  effect.  For  the  same  rea- 
son when  an  opinion  is  filed  it  is  not  necessary  to  do  more 
than  decide,  without  discussing  in  the  opinion,  the  exceptions 
which  present  only  matters  which  have  been  heretofore  well 
settled. 

This  is  an  indictment  under  The  Code,  sec.  1103,  for  car- 
nal knav\''ledge  of  a  married  woman  by  frau<l  in  personating 
her  husband.     After  a  careful  examination  of  each  and  every 
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exception  we  find  no  error.  We  will  consider  the  only  ex- 
ception 'wihiah  oan  possibly  present  a  hithertx)  undecided 
aspect.  The  prayer  (the  refusal  of  which  is  set  out  as  ex- 
ception 13),  that  ^Hipon  all  the  evidence,  if  believed,  the  de- 
fendant could  not  be  convicted  of  fraudulently  personatbjr 
die  husband  under  the  act  upon  which  the  indictment  was 
dra^^m,"  could  not  be  sustained  unless  the  act  required  that 
there  should  be  fraudulent  representations  by  words.  In  a 
transaction  of  this  nature,  that  would  hardly  be  possible.  The 
^'fraudulent  personation"  must  also  necessarily  be  done  bv 
''acts  and  conduct"  of  defendant.  This  indeed  is  recosniized 
by  defendant's  tenth  prayer  for  instruction.  If  the  prosecu- 
trix's evidence  is  believed,  there  was  such  evidence  sufficient 
to  go  to  tiie  jury.  The  wife  was  visiting  her  mother,  who 
was  ill;  the  defendant  was  there  that  evening  and  saw  her. 
She  was  expecting  her  husband  that  night  During  the  night 
the  defendant  entered  the  room  where  prosecutrix  was  sleep- 
ing on  a  pallet,  laid  down  and  squeezed  her  hand  and  pulled 
her  towards  him ;  she  asked,  "Who  is  that  ?"  Not  distinguish- 
ing any  ansA^^er,  she  said  in  a  whisper,  "When  did  you  come?" 
supposing  he  was  her  husband.  The  defendant  replied  in  a 
whisper,  "A  little  while  ago,"  so  low  that  she  (iid  not  suspect 
that  it  was  not  her  husband's  voice.  He  continued  to  pull 
her  hard  and  she  got  over  nearer  to  him,  so  that  he  acoom- 
plished  his  purpose;  the  prosecutrix  was  much  worn  out  with 
rursing  and  w^ant  of  sleep ;  her  grandmother  was  at  the  other 
edge  of  the  pallet. 

Without  going  into  further  details,  it  was  evident  to  the 
jury,  if  the  jury  believed  this  testimony,  that  the  defendant 
laid  down  in  the  night  time  by  a  sleeping  woman  who  couU 
not  see  him  wihen  she  awoke,  and  to  whom  he  mtade  knoAvn 
that  he  sought  her  embrace  by  squeezing  her  hand  and  pulling 
her  to  him,  and  that  when  she  asked  "When  did  you  come?*' 
he  knew  that  she  thought  he  was  her  husband  whom  she  was 
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expecting,  and  not  himself  whom  she  had  already  seen  and 
whose  time  of  arrival  was  already  known  to  her.  His  reply, 
"A  little  while  ago,"  spoken  in  a  whisper  so  low  as  to  dis- 
guise his  voice,  could  have  been  intended  only  to  prolong  the 
impression  that  it  w^as  her  husband,  and  to  deceive  her  into 
yielding  her  body  to  his  embraces ;  certainly  it  was  sufficient 
evidence,  even  without  the  further  evidence  of  his  confession 
that  the  prosecutrix  was  fooled  and  thought  he  was  her 
husband,  to  submit  to  the  jury,  lie  knew  he  waj9  not  the 
woman's  husband ;  he  know  she  thought  he  was ;  he  so  acted 
as  to  keep  up  the  delusion  until  he  accomplished  his  purpose. 
It  is  not  essential  whether  he  went  to  the  room  for  that  pur- 
pose or  not,  nor  whether  he  originally  created  the  delusion  or 
not.  Even  if  he  laid  down  on  tihe  pallet  by  mistake  and  find- 
ing a  womtan  there,  intended  by  squeezing  and  pulling  her 
hand  to  solicit  her  consent  to  illicit  intercourse,  or  if  accord- 
ing to  his  own  evidence  she  threw  her  arm  and  leg  over  him 
and  thus  aroused  his  passions,  still  when  he  found  by  her 
whispered  query,  "When  did  you  come?"  that  he  was  mis- 
taken for  her  husband,  and  continued  the  delusion  by  speak- 
ing so  as  to  disguise  his  voice  and  thus  obtained  the  gratifica- 
tion of  his  passions,  he  knew  that  he  was  obtaining  his  end 
by  fraud  in  personating  her  husband.  "The  voice  was  the 
voice  of  Jacob,  but  the  hand  was  the  hand  of  Esau,"  is  the 
story  of  an  ever-memorable  fraud,  but  here  neither  hand  nor 
voice  created  a  suspicion  in  the  mind  of  the  betrayed. 
No  error. 
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STATE  V.  ROGERS. 

(Filed  March  12,  1901.) 

ELECTIONS — Intimidation  of  Voters — Expulsion  from  Church—TU 
Code,  Bee.  2715, 

Under  The  Code,  tiec.  2715,  the  expulsion  of  a  person  from  t 
church  because  he  voted  the  Democratic  ticket  Is  not  punisb- 
able. 

liSDicTMENT  against  Gcx^rge  Rogers  and  others,  heard  by 
Judge  H,  R,  Starhuck,  at  October  Term,  1900,  of  Vaxck 
County  Superior  Court.  From  a  quashal  of  the  indictment, 
the  Solicitor  for  the  Sta)te  appeialed. 

Robert  D,  Gilmer,  Attorney-General,  for  the  State. 
T.  1\  Uicks,  ior  the  defendant. 

Cook,  J.  The  defendants  were  indicted  under  sec.  2715 
of  The  Coda  Upon  motioin  of  defendant's  counsel,  the 
Court  quasihed  the  bill  of  indiotinen/t  and  the  State  appealed. 

The  statute  is  as  follows:  "Any  person  who  shall  dis- 
charge from  emplojTneoit^  withdraw  pati^on-age  from,  or  other- 
wise injure,  threatem,  oppress  or  attempt  to  intimidate  any 
qualified  voters  of  the  State,  because  of  the  vote  such  voter 
may  or  may  not  have  cast  in  ajiy  election,  sliall  be  guilty  of  a 
misdemeanor." 

The  indictment  charges  the  defendants  \vith  having  m* 
jured,  threat>ened,  oppressed  and  attempted  to  intimidate  the 
prosecutor,  a  duly  qualified  voter,  by  expelling  him  from  the 
church  of  which  he  and  they  weire  meinibers,  on  account  of 
his  having  voted  the  Democratic  ticket  at  the  e^eotio;i  held  '^'■ 
August,  1900. 

The  statute  being  jx^nal,  must  be  construed  strictly,  not  hy 
implication  or  otherwise  than  by  its  strict  words  and  plai^* 
signification. 
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The  abject  of  the  statute  is  to  secure  to  the  voter  the  exer- 
cise of  the  elective  franchise  free  froan  j>eciiniary  loss,  per- 
sonial  injury  or  physical  rt^straint — neither  element  of  -which 
is  embraced  in  his  expulsion  from  the  church.  The  injury 
or  oppression,  if  any,  done  to  'the  voter,  was  not  of  a  physical 
nature.  While  he  mav  have  felt  mortilied  or  humiliate<l  in 
being  excluded  from  the  fello\\*ship  of  his  associates  in  tlie 
exercise  of  the  rites  of  that  IxkIv  of  (Christian  believers,  hold- 
ing the  same  creed  and  acfknowl edging  the  same  ecclesiastical 
authority,  and  to  thait  extent  injured  and  oppressed,  yet  he 
suffere<l  no  loss  of  prcifiK^irrv  or  gain ;  nor  was  he  in  any  way 
restrained  of  his  lilx^rtv  or  orJierwise  controlled  in  the  exer- 
cise  of  his  personal  conduct.     There  is  no  error. 

Affinueil. 


STATE  V.  HARTNESS. 
(Piled  March  26,  1901.) 

INSTRUCTIONS — Homicide — Excusable  Homicide — Request  of  Jury 
for  histructions. 

Failure  of  the  court  to  define  excusable  homicide  on  request  of 
jury  is  error,  althongh  the  court  had  previously  instructed 
the  jury  as  to  excu8able  homicide 

IxDK'iwrKNT  against  George  Hartness  for  murder,  heard  by 
Judge  T,  A.  McNeill  and  a  jury,  at  May  Term,  1900,  of 
Cherokee  County  Superior  Court. 

Robert  I),  Gilmer,  Attornev-General,  for  the  State. 
Dillard  cP  Bell,  and  E,  B.  Norvell,  for  the  defendant. 

Cook,  J.     The  prisoner  was  indicted  and  tried  for  murder 

— w^s  convicted  of  ntiurder  in  tJie  se<^^nd  degree.     He  mainly 

relied  upon  tlie  plea  of  self-defence. 
128 37 
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From  the  uuoontradioted  evidence,  as  stated  in  the  case^  it 
appears  that  the  deceased  was  shot  in  the  evening,  about,  or  a 
little  after,  sunset,  in  the  yard  of  the  prisoner,  who  had  been 
absent  from  home  during  the  afternoon.  Unfriendly  rela- 
tions haid  sprung  up  bet\\Teen  prisoner  and  deceased,  growinj^ 
out  of  the  marriage  of  Julia  James,  a  girl  about  fourteen 
years  old,  and  prisoner,  beginning  shortly  before  the  mar- 
riage, with  Uie  declaration  by  deceased,  ^^that  Geori^e  (mean- 
ing tlhe  prisoner)  and  Julia  James  were  going  to  be  married, 
and  if  thev  did  he  would  have  her  if  he  bad  to  sink  him  into 
hell;"  and  immediately  after  the  marriage,  deceased  armed 
himself  with  a  Winchester  rifle  and  pistol  (which  he  carried 
constantly),  and  "followed  after"  prisoner,  milking  threats, 
and  saying  "his  purpose  was  to  annoy  him  until  he  provoked 
him  into  saying  sometliing,  and  tlien  kill  him ;"  thttut  he  was 
'^running  af'ter"  prisoner's  wife,  causing  "talk"  about  her  in 
the  oomimunity.  Prisoner,  knowing  these  facts,  and  his 
chanacter  for  violence,  notified  him,  through  a  friend,  to 
stay  aw^ay  from  his  house,  to  ^^ilich  he  replied  ^Tie  would  ^ 
when  he  got  ready."  On  the  day  of  the  shooting  the  prisoner 
had  left  home  about  noon,  returning  a  little  after  sunset 
When  he  approached  his  house,  and  being  verv  near,  he  saw 
deceased  in  his  yard,  having  just  ooane  out  of  his  house  in 
company  with  his  wife  and  several  ot-hers.  It  was  then  that 
prisoner  shot  him.  As  to  the  circimistances  of  the  shooting, 
the  evidence  is  conflicting,  prisoner  testifying  to  having  been 
in  the  road,  near  the  house  and  heard  him  say,  as  he  sprang 
out  of  the  house  into  the  yard  (in  reply  to  a  suggestion  that 
he  had  better  leave,  as  George — the  prisoner — might  come), 
"God  damn  him,  let  him.  oome"  (having  his  rifle  resting  on 
his  foot  and  pistol  in  his  pocket),  and  apprehending  tliat  de- 
ceased was  about  to  kill  him  or  do  him  great  bodily  harm, 
and  under  such  apprehension  shot  him ;  while  one  witness^  a 
boy  about  twelve  years  old,  teeitified  that  the  shooting  was 
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done  from  behind  a  ohimney  by  the  prisoner,  whom  he 
recognized;  that  the  gun  (a  rifle)  kicked  him  down  and  he 
got  up  and  ran  off.  This  testimony  was  discredited  by  wit- 
nesses who  knew  the  locus,  and  said  that  the  witness  could  not 
have  seen  a  man  ait  th^t  place  from  the  place  where  he  said 
he  was  sitting. 

After  the  jury  had  been  charged  by  the  Oourt  as  to  murder, 
murder  in  the  second  degree,  manslaughter  and  excusable 
homicide,  and  "after  remaining  out  in  their  room,  some  time, 
came  into  Court  and  announeed  their  failure  to  agree,  and 
requesteid  the  Judge  to  define  the  four  degrees  of  homicide.'' 
"In  response  to  tMs  request  (the  case  states)  the  Judge  de- 
fined murder  in  the  firat  degree,  murder  in  the  second  degree 
and  m^anslaughter,  and  tJien  said :  If,  upooi  the  whole  case, 
the  prisoner  ought  to  be  acquitted,  this  is  excusable  homi- 
cide.' "  To  this  the  prisoner  excepted.  We  think  his  Honor 
erred  in  not  "defining"  excusable  homieide  as  the  jury  had 
requested.  To  render  a  just  verdiat  the  jury  must  not  be  in 
doubt  as  to  the  law  which  they  apply  to  the  facts.  This  they 
can  not  do  unless  the  Judge  states  clearly  the  particular  issues 
arising  on  the  evidence,  'ajwi  plainly  and  fully  instructs  them 
as  to  the  law  applicable.  It  further  appears  from  the  record 
that  "after  again  returning  ('to  their  room.)  and  after  having 
remained  out  some  hours,  the  jury  cteme  into  Court  and  asked 
the  presiding  Judge  'whether  at  the  time  the  fatal  shot  was 
fired  the  fact  that  prisoner  was  entering  his  own  yard  made 
any  difference  V  " 

From  this  inquiry  it  appears  that  the  jury  had  failed  to 
understand  what  w*as  meant  by  excusable  homicide,  as  before 
defined  by  the  Court;  they  wanted  to  know  whether  the  pris- 
oner had  more  rights  there  in  his  own  yard  than  elsewhere ; 
whether  he  had  a  right  to  go  into  his  yard,  notwithstanding 
the  menacing  presence  of  deceased,  or  should  he  have  deserted 
his  premises  and  fled;  or  whether  he  had  a  right  to  take 
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life  in  driving  him  "anvay,  if  it  could  not  be  aceomplisted  with 
less  force.  ^Vnd  to  tliis  inquirv',  as  appears  from  the  case, 
the  Judge  made  no  response,  further  tlian  to  read  again  his 
former  charge,  which  was  not  directly  responsive,  and  is  as 
follows:  *^If  the  jury  shiaJl  ,find  from  the  evideffice  that  the 
prisoner  had  been  warned  only  recently  before  the  killing 
that  deceased  bad  declared  his  purpose  to  annoy  him  until 
prisoner  was  provoked  in-to  saying  somothing,  and  then  kill 
him,  and  had  made  other  threats,  and  prisoner  knew  the 
characticr  of  deceased  for  violence,  and  that  as  prisoner  en- 
tered his  yard,  or  w^as  about  Ix)  do  so,  prisoner  heard  deceased 
say,  as  he  saw  him  spring  out  into  tlie  yard,  in  reply  to  a  sug- 
gestion that  he  had  better  leave,  as  George  (the  prisoner) 
might  c-oane,  "God  damn  him,  let  him  come,"  aiid  deceased 
was  armed  with  a  WinchestiOr  rifle,  and  the  prisoner  reason- 
ably apprehended  that  the  deceased  was  about  to  kill  him  or 
to  do  him  great  bodily  liarm,  and  under  such  apprehension 
the  prisoner  shot  and  killed  tlie  deceased,  the  jury  should 
acquit  the  prisoner;  but  of  the  reasonableness  of  this  appre- 
hension tlie  jury  are  tlie  judges,  aiid  not  the  prisoner,  upon 
the  whole  cireuimstances  at  the  time  of  tiie  shooting."  To 
which  prisoaierr  excepted. 

We  think  his  Honor  erred  in  failing  to  instruct  them  spe- 
cifically upon  the  question  submitted.  Tlhey  should  not  have 
been  left  in  doubt  as  to  the  duties  and  rights  of  the  prisoner 
in  entering  upon  and  defending  the  aacredness  of  his  home 
against  a  violent  trespasser,  and  protecting  the  virtue  of  his 
yoimg  wife  from  the  designs  of  a  man  who  had  threatened 
her  ruin. 

As  a  new  trial  must  be  had,  it  is  deemed  unneceesair  to 
pass  upon  the  other  exceptions,  as  they  may  not  again  arise. 

Venire  de  novo. 
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STATE  V.  CREWS. 
(Filed  April  9,  1901.) 

1.  AB0RT10J!J---Indictment'--Sufflciency^T?ie  Code,  Sec,  976, 

An  indictment  under  the  Code,  Section  976,  denouncing,  advising 
and  procuring  a  woman  to  take  a  drug  to  produce  a  miscar- 
riage, need  not  charge  the  overt  acts  committed. 

2.  ABORTlOJii—Lfdietment'-Intent—The  Code,  Sec,  976. 

Intent  being  the  chief  ingredient  in  the  offence  of  abortion,  the 
word  Dozious  need  not  be  used  in  the  indictment. 

3.  ABORTION— Indictment— r/i6  Code,  Sec.  975. 

Under  The  Code,  Section  975.  it  is  not  necessary  to  charge  or  prove 
that  the  accused  procured  the  drug. 

4.  INSTRUCTIONS— 46o?hon. 

The  court  need  not  give  a  charge  in  the  very  words  asked. 

Indictment  against  J.  C.  Crews,  heard  by  Judge  E.  IF. 
Timberlahe  and  a  jury,  ajt  November  Temij  1900,  of  Foe- 
SYTH  County  Superior  Court.  From  a  verdict  of  ^Ity  and 
judgment  tliereon,  the  defendant  appealed. 

Robert  1).  Gilmer,  Attorney-General,  for  the  State. 
Sxvink  &  Swinh,  and  W,  0.  Cox,  for  the  defendant. 

Clark,  J.  The  motion  to  quash  was  properly  overruled. 
The  indictment,  exclusive  of  the  merely  formal  parts,  charges 
that  the  defendant  **did  unlawfully,  wilfully  and  feloniously 
advise  and  procure  a  certain  woman,  called  Florence  Kiger, 
to  take  a  certain  noxious  drug,  called  spirits  of  turpentine, 
with  intent  thereby  to  procure  the  mi?icarriage  of  her,  the 
said  Florence  Kiger,  she  being  at  the  time  pregnant.''     This 
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substantially  follows  the  langii'age  of  The  Oode,  see.  976.  Thia 
is  not  an  attempt  to  eomimiit  another  crime  in  which  case  the 
overt  act  must  be  charged,  which  might  result  in  such  crime 
{State  V.  Colvin,  90  N.  C,  717),  but  here  the  act  chai^ 
is  the  offence  itself,  which  is  denounced  by  the  statute. 

The  demiurrer  to  the  eWdence  was  properly  overruled.  It 
was  not  in  evidence  that  defendant  procured  the  drug  for  the 
woman,  nor  was  it  necessary  to  so  charge.  The  words  "ad- 
vise and  procure"  the  ^vxMU'an  to  take  the  drug  means  that  he 
not  merely  "advised"  her  to  take  it  (which  standing  alone  is 
not  made  indictable  in  this  section,  though  it  is  in  section 
975),  but  that  he  also  "procured  her,"  i,  e.,  prevailed  upon 
her,  induced  her,  to  aot  upon  siuch  advice,  "with  intent  to  pro- 
cure her  miscarriage." 

There  was  also  evidence  sufficient  to  go  to  the  jun'  that 
spirits  of  turpentine  was  noxious,  when  used  internally  for 
this  purpose,  but  if  it  had  not  been,  the  word  "noxious," 
though  used  in  indictments  for  this  offence  at  common  law 
(State  V,  Slagle,  82  N.  C,  633),  is  omitted  in  the  statute 
which  substitutes  "intent"  as  the  chief  ingredient  in  the  of- 
fence. Hence,  the  word  "noxious"  was  mere  surplusage,  and 
like  the  description  of  the  weapon  and  of  the  wound  and  other 
matter  used  formerly  in  indictments  for  murder,  but  which, 
if  now  inserted  in  an  indictment  for  homicide,  need  not  be 
prov'en. 

The  first  prayer  for  instruction  was  substantially  given  in 
the  charge  as  sent  up.  The  Court  need  not  give  the  prayer 
in  the  very  words  asked.  CUark's  Code  (3d  Ed.),  page  539, 
and  cases  cited. 

Xor  was  there  any  eiTor  in  charging  the  jury  "if  they  be- 
lieved that  the  defendant  advised  and  procured  Ilorence 
Kig'or  to  take  turpentine  with  intent  thereby  to  procure  her 
miscarriage,  it  made  no  difference  whether  it  would  procure 
abortion  or  not,  he  would  be  guilty;  that  is,  it  m«de  no  dif- 
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ferenoe  whether  turpenltine  was  a  noxious  drug  or  nob,  if  the 
def en-dant  advised  the  pixeeouftrix  to  taike  turpentiae  with  in- 
tenit  thereby  to  piiocure  her  miscarriage  he  would  be  guilty." 
As  already  pointed  ouit,  ait  common  law,  the  noxious  nature  of 
the  drug  "^vas  essential,  but  under  the  statute  the  essential 
ingredient  is  the  intent  with  which  the  "raedicine,  dnig 
or  other  thing  wha'tsoever,"  is  used.  The  n'ature  of  the  drug 
or  article  is  material  only  afi  throwing  light  upon  the  intents 
It  is  no  defence  even  if  defendaM  could  show  that  the  drug 
wouJd  not  in  fact  cause  a  miscarriage.  State  v.  Fitzgerald, 
49  Iowa,  260;  Dougherty  v.  People,  1  Colo.,  514;  2  McLain 
Cr.  Law,  Sec.  1148,  note  10;  1  Bish.  Nerw  Ct-.  Law,  769  (4). 
I'he  law  deems  no  experimenits  in  an  effort  to  procure  abor- 
tion innocent,  when  "the  jury  is  convinced  that  the  drug  or 
other  article  was  used  with  the  criminal  intent  to  procure 
such  attempted  abortion. 

No  error  was  committed  by  Judge  Timberlake  in  the  Su- 
perior Court  in  overruling  the  exceptions  taken  at  the  trial 
in  the  Criminial  Oouii. 

No  error. 
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STATE  V.  HUNT. 
(Filed  April  16,  1901.) 

1.  JURY — Peremptory  Challenges — Homicide — Special  Venire— TritA 

— The  Code,  Sec.  1199. 

Where,  upon  the  trial  of  an  indictment  for  murder,  the  solicitor 
states  that  he  should  ask  only  for  a  verdict  of  manslaughter, 
no  special  venire  was  necessary,  and  the  defendant  is  not  enti- 
tled to  more  than  four  peremptory  challenges. 

2.  E VI  DEiSCK-'Malice— Homicide— Declarations. 

On  a  trial  for  murder  the  declaration  of  the  defendant  that  he  in- 
tended to  go  to  a  party  and  "raise  some  heir*  is  competent 
to  show  malice,  where  the  deceased  was  at  thf  party. 

3.  INSTRUCTIONS— -Erroneous — Exceptions  and  Objections. 

The  defendant  can  not  complain  of  instructions,  although  errone' 
ous,  if  more  favorable  to  him  than  the  law  justifies  or  those 
asked. 

Indictment  against  Raymond  Iliui't,  lieanl  hy  Judge  E. 
W.  Tind>orlako  and  a  jnry,  at  Sprinc:  Term,  1901,  of  Cataw- 
ba County  Sn|>erior  (^onrt.  From  a  verdict  of  guilty  and 
judgment  there<:)n,  the  defendant  appealed. 

Brown  Shepherd  and  T.  }f.  llufham  represented  the  Attor- 
nev-General  for  the  State. 

E.  B.  CJinc  and  Self  rf*  Whifncr,  for  the  defendant, 
« 

Clakk^  J.  The  defendant  was  indicted  for  murder  in 
the  u^ual  form  under  the  Statute,  1887,  eh.  58.  ^Yhen  the 
case  was  reacht^l  for  trial  on  Tuesday  of  Court,  tJie  attomevs 
for  the  (U^fendant  being  })resent  and  not  objecting,  the  Solic- 
itor stated  that  no  special  venire  was  neceesary,  as  he  should 
only  ask  for  a  verdict  of  murder  in  the  sec(md  degree,  or  man- 
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slaughter,  and  no  speci^al  venire  was  ordered.     On  Wednes- 

dav  botih  sides  annoiinoed  their  readiness  for  trial  and  the 

ft 

trial  connmenoed.  The  defendant  offered  to  challenge  more 
than  four  jurors  perentptorily.  The  State  objected.  The 
Court  sustained  the  objection,  staging  at  the  time  tliat  the 
Solicitor  did  not  ask  for  a  verdict  for  a  capital  felony,  in 
which  case  only  the  defendant  was  entitled  to  more  than  four 
peremptory  challenges.  The  defendant  excepted  to  the  re- 
fusal of  the  Oour»t  to  allow  him  to  challenge  the  fifth  peremp- 
torily. 

The  jnr\'  was  sworn  and  empaneled.  The  Solicitor  read 
the  bill  of  indictmeoit  and  stated  too  the  ]\xTy  thait  he  should 
pot  ask  for  a  verdict  of  murder  in  the  first  degree,  but  only 
for  murder  in  the  second  degree,  or  manslaughter,  and  the 
Court,  in  both  the  opening  and  concluding  parfs  of  the  charge, 
stated  to  the  jury  that  they  must  not  render  a  verdict  for  any 
hig'her  offence  than  murder  in  the  second  degree. 

We  do  not  see  how  the  defendant  has  been  prejudiced  or 
deprived  of  his  righits  in  any  way.  He  w^s  not  exposed  to 
trial  for  a  capital  felony  before  tlie  petit  jury.  Tt  ii?  only 
when  a  person  is  '^on  trial  for  his  life"  ((Vie,  sec.  1199) 
that  he  m'ay  challenge  peremptorily  23  jurors,  aiud  the  de- 
fendant was  not  on  trial  for  his  life.  The  Solicitor  irave 
notice  before  hand,  and  again  in  beginning  the  trial,  that  a 
capital  verdict  was  not  asked  for,  and  the  Court  instnietod  the 
jury  that  iJiey  could  not  return  a  verdict  for  niurder  in  the 
first  decree,  the  defendant  being  on  trial  for  a  lesser  offence. 

The  Act  of  1898,  ch.  85,  prescribes  the  same  form  of  in- 
dictment for  murder  in  the  first  degree  and  murder  in  the 
second  degree,  and  this  Court  has  held  in  State  v.  Ewing,  127 
X.  C.  555,  that  the  grand  jury  can  not  endorse  on  such  bill 
tliat  it  is  a  true  bill  for  murder  in  the  second  ('cirree,  Init  must 
ntum  it  simply  as  "a  true  bill"  or  "nor  a  tnie  bill.''  But 
the  statute  does  prescribe  tux)  distinct  offen<'(\*s — murder  in 
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the  first  degree,  wihioih  is  pomiahable  wiA  deatih,  and  murdCT 
in  the  second  dgree,  which  is  not.  As  the  State  can  not  in- 
dicate that  it  initends  tx>  put  the  defendaiLt  on  <fcrial  for  the 
lesser  of  these  oflFemcee  by  indicating  it  in  the  form  of  the 
bill  or  by  the  indorsmment  of  the  grand  jurv,  the  Solicitor 
musit  be  alloiw^  to  do  sio  at  tbe  etarliest  moment  possible, 
to-wit,  when  the  oaae  is  called  and  ait  the  time  -wihen,  if  the 
defendanlt  is  to  be  put  "on  tria/l  for  his  life,"  a  special  venire 
•wonild  be  asked  and  ordered.  If  this  could  not  be  done,  the 
pu'bblic  wmvld  be  put  in  every  instiance  to  the  inooavenience 
of  sumnianing  a  large  body  of  citizens  needleesly  from  their 
usual  avoeations,  and  in  many  coiinities  now  to  the  useless 
expense  of  paying  tJiem  per  diem  and  mileage  for  the  trial 
of  a  ease  in  which  the  representative  of  the  State  does  not 
think  the  evidence  would  sustain  a  charge  for  a  capital  of- 
fence, and  has  declined  to  put  him  on  trial  therefor.  This  in- 
convenience and  expense  should  be  borne  if  the  statute  so  re- 
quired, or  justice  to  the  defendant,  but  such  is  not  the  ea.«e. 
The  langna2:e  of  the  statute  does  not  entitle  one  '^indiciod  for 
a  capital  felony"  to  23  peremptory  challenges,  but  only  one 
who  is  "o/i  trial  for  his  life,"  and  the  defendant  never  was. 
The  indiotmeait  on  its  face  being  for  either  offence,  the  State 
made  it  clear  when  the  case  was  called  that  it  elected  to  go  to 
trial  for  tlu*  lesser.  The  defendant  did  not,  and  conld  not, 
object. 

Under  an  indictment  W  murder  the.  defendant  may  be 
convicted  eitJier  of  murder  in  the  first  degree,  murder  in  tbe 
second  degree,  or  manslaughter,  and.  even  if  assault  with  a 
deadly  weapon,  or  simple  assault  "if  the  evidence  shall  war- 
rant such  finding"  when  lie  is  not  ac(]uitted  entirely.  La^ 
l'*^.'^;*),  eh.  (V^.  It  is  as  if  all  these  coimts  were  ^onarateiv 
sot  out  in  tlie  bill  (for  it  includes  all  of  them),  ^iaie  r.  ('d- 
rhriyt,  llo  X.  C,  ()73 ;  and  the  Solicitor  can  uol  pros,  any 
count,  and  a  nol  pros,  in  such  case  is  in  effect  a  verdict  of  ae- 
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quittal  as  to  that.  Sfatc  r.  Taylor,  84  X.  C,  773;  State  v, 
Sorrell,  08  X.  C,  738.  His  action  here  was  at  least  equal  to 
a  tiol  pros,  as  to  the  count  for  murder  in  the  first  degree.  It 
may  be  that  it  'Wouild  be  beitter  iomn  to  enter  such,  renuncia- 
tion 001  Hhe  record  formally.  Certainly  it  shtould  have  been 
done  if  the  defend'au't  had  requested  it.  But  it  does  not 
appear  here  that  it  was  not  done,  nor  that  the  defendant 
asked  that  it  should  be  done,  and,  if  it  wtaa  not  done,  the  de- 
fendiant  has  not  excepted  on  that  ground,  and  certainly  has 
suffered  mo  prerjudioe  from  sfuoh  failure,  for  tihe  verdict  is 
only  for  mianslaughter,  and  the  sentence  is  three  years  in  the 
State's  Prison. 

The  deelaraitioin  of  the  defendant  thJat  he  intended  to  get 
some  whiskey  and  go  dowTi  to  the  party  that  night  and  ''raise 
some  hell,"  was  oomipetent  to  show  malice,  which  was  an 
element  in  tihe  chaise  of  murder  in  tihe  second  degree  upon 
which  he  was  on  trial.  It  wias  not  necesary  to  show  special 
Hialioe  as  fto  the  deoeased,  since  he  was  one  of  the  persons  at 
the  party  and  embraced  within  the  declaration  of  the  defeud- 

ant.     Foster's  Grown  Law, ;  State  v  .  Mills,  91  !N".  C, 

at  page  596. 

In  lieu  of  special  instructions  asked,  the  Court  told  the 
jury  that  it  did  not  matter  what  had  taken  place  between  the 
parties  before  tSie  killing — -whether  the  defendant  entered 
into  the  fight  Avillingly  or  not — if  at  that  time  it  was  neces- 
sar\'  for  the  defendant  to  kill  tJie  deceased  in  order  to  save 
himself  from  great  bodily  harm  or  deaitih,  he  would  be  excus- 
able and  their  verdict  sfhould  be  "not  guilty."  This  charge 
was  more  favorable  to  the  defendant  than  the  instinictions 
askofl,  and  indeed  was  erroneous  in  that  it  was  more  favor- 
able to  him  than  the  law  justified.  State  r.  MedJin,  120  N. 
C,  1V27:  State  v.  Gentry,  125  X.  (\,  733;  State  r.  Kennedy, 
91  X.  C,  top  of  page  578 ;  but  the  defendant  can  not  com- 
plain of  that. 

.Vffirmed. 
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STATE  V.  SHUFORD. 


(Filed  May  1,  1901.) 


PUBLIC  OFFICERS— Appointment  to  an  Office  Not  Yet  in  Existence, 
Invalid — Courts — Larceny. 

Appointment  of  a  Judge  of  Superior  Court  prior  to  date  when  the 
act  creating  the  Judicial  District  tikes  effect,  is  invalid,  and 
a  motion  in  arrest  of  judgment  by  a  person  convicted  of 
larceny,  on  the  ground  that  the  court  was  illegally  consti- 
tuted, should  have  been  allowed. 

I^^DICTMENT  against  Walter  Shuford,  heard  by  Judge 
Georqe  A,  Jones  and  a  jury,  at  April  Term,  1901,  of  Bux- 
co:mbe  County  Superior  Court.  After  verdict  of  guilty,  the 
defendant  moved  in  arrest  of  judgment,  and  excepted  to 
refusal  of  said  motion.  From  judgment,  the  defendant 
appealed. 

Rohert  D.  Oilmer,  Attorney-General,  for  the  State. 
T^o  counsel  for  the  defendant. 

Ct.ark,  J.  The  General  Assemibly,  by  an  "Act  to  provide 
for  the  division  of  the  Sitiate  into  Judicial  Distriats  and  for 
holding  the  Courts  therein,"  ratified  11th  March,  1901,  in- 
creased the  number  of  Judicial  Districtis  to  16,  and  pre- 
sc-rihetl  the  couutios  comprised  in  each,  the  ti>*^se  for  boldinir 
C^intvS  therein,  and  for  the  ro^aition  of  the  judges,  and  spee- 
ifvinjU*  in  which  districts  tlie  additional  ludees  jnid  solicitors 
shall  he  apT)ointe(l  hv  the  Governor  to  fill  the  oricni^fll  vaca^i- 
cies  created  bv  the  Act,  till  the  next  general  election.  Sf^cti^n 
10  thereof  provides  that  the  Act  shall  take  effect  nnd  1>p  i" 
force  from  30th  June,  1901,  "except  that  as  to  the  Fifteenth 
District  this  Act  shall  take  effect  from  and  after  the  twenty- 
fitth  day  of  March,  1001,  and  after  that  date  Courts  shall  be 
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hold  in  said  Fiftet^nth  District  at  the  time  heroin  provided, 
and  said  Courts  shall  bo  prosi.led  over  by  the  judge  of  the  Six- 
teenth District,  who  shall  1k»  apponted  by  the  (Jovornor  on  or 
prior  to  the  2r)tli  April,  1901,"  A  supplementarv  Act,  rati- 
fied 4tli  April,  1901,  enacted  that  the  Governor  was  authorized 
t<:»  appoint  itiJie  additioai'ail  judges  and  solicitors  provided  for 
in  abofve  Act  at  anv  time  after  llfch  March,  1901,  and  rati- 
fied  all  appo-irntmeniiS  miade  since  tliat  date. 

On  15th  April,  1901,  the  Governor  issued  a  commission  to 
George  A.  Jones,  Esq.,  as  "Judge  of  tihe  Superior  Court  for 
the  Sixteentih  Judicial  Disferijot,"  who  appeiared  and  opened 
Court  for  Buncomibe  Coimty  on  Thursday,  April  25th — » 
Court  being  adjourned  from  day  to  day  till  then. — during  the 
first  week  of  a  term  prescribed  by  aforesaid  act  to  be  held  in 
said  county  as  a  part  of  the  now  Fifteenth  District  Pro- 
ceedings were  had  in  the  ordinary  course,  and  a  grand  jury 
returned  into  Court  an  indictment  for  larceny  against  Ihe 
defendant  "a  true  bill."  The  defendant  moved  the  Court 
to  quasii  the  bill  of  indiotonent  for  that  the  Court  was  not 
legally  constituted  and  had  no  jurisdiction;  also  on  the 
same  grounds  he  prayed  the  Court  that  he  might  not  be  com- 
pelled to  ansfwer  said  indictment  Both  motions  were  over- 
ruled, and  defendant  excepted.  After  verdict  of  "guilty," 
the  defendant  moved  in  arrest  of  judgment  upon  the  same 
grounds,  and  excepted  to  the  refusal  of  said  motion.  Sen- 
tence was  passed,  and  defendant  appealed. 

The  Constitution  (Art.  IV,  sees.  10  and  11)  provides  that 
there  shall  be  a  judge  for  each  Superior  Court  district,  that 
each  judge  shall  reside  in  his  district,  and  that  the  judges 
shall  hold  the  Courts  of  the  several  districts  in  rotation. 
From  these  provisions  it  is  clear  thait  there  can  be  no  judge  of 
the  Superior  Court  in  I^^orth  Carolinia  unless  there  is  a  dis- 
trict to  which  he  belongs.  Section  10  of  said  Article  IV, 
emporwers  the  General  Assembly  to  "reduce  or  inicrease  the 
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nitmber  erf  districts."  But  tihe  axst  increasing  tihe  number 
Off  districts,  provides  that  (except  as  to  the  Fifteenth  Dis- 
trict) the  'act  sJhouid  not  take  effect  till  30th  June,  190L 
There  can,  liberefore,  be  no  Sixbeenjtih  District  till  SOth  June, 
and  consequently  till  tihiat  date  thea:e  can  be  no  such  (^oe  in 
existence  as  "Judge  of  the  Sixteenth  Judidial  District."  The 
implication  from  ithe  words  in  the  act  that  the  OourtB  of  the 
Fifteenth  District  "siiall  be  held  by  ihe  judge  of  the  Six- 
teenth District,"  and  tlie  direct  aiuthoriity  conferred  cm  the 
Governor  in  the  supplemenital  act  to  appoinit  and  commiasiaii 
the  new  officers  provided  by  the  first  act,  can  have  no  other 
authority,  at  the  most,  tihlan  to  empower  him  to  nominate  and 
issue  comraiissions  to  the  appoinitees.  Certainly  such  com- 
missions coiidid  nx>t  beooane  effective  so  as  to  dOithe  the  ap- 
pointees with  the  power  to  exercise  the  duities  of  the  oSix 
or  enjoy  its  emoluments,  until  the  new  districts  shall  come 
into  existence. 

It  is  very  questionable  whether  the  pitovision,  puttang  the 
Fifteenth  District  into  existence  25th  March,  1901,  is  valid, 
seeing  that  under  that  temporary  thirteen  district  arrange- 
ment (to  last  till  30th  June)  the  judge  of  the  Twelfth  Dis- 
trict, who,  as  such,  is  holding  under  an  unrepealed  statute  the 
Courts  of  the  Seventh  District,  is  thus  made  a  resident  of  the 
Fifteenth  District ;  and  the  judge  of  the  Fifth  District,  imder 
the  unrepealed  statute,  is  holding  the  Courts  of  the  Twelfth 
District,  in  which  assignment  of  duty  is  a  two-weeks  term  for 
Buncombe,  beginning  the  29th  April.  It  presents  this  and 
other  complications,  but  it  is  not  now  necessary  to  discuss  and 
pass  upon  the  validity  of  that  provision.  Any  possible  diffi- 
culty could  be  avoided,  if  thought  proper,  by  authority  issued 
to  Judge  Shaw  to  hold  a  special  term  in  Buncombe.  What  is 
plain,  is  that  as  there  will  be  no  Sixteenth  Judicial  District 
till  30th  Jime,  1901,  the  General  Assembly  could  not  autbo^ 
he  the  creation  of  the  office  of  Judge  of  the  Sixteenth  District 
to  begin  and  take  effect  betfbre  the  district  existed. 
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In  Cook  V.  Meares,  116  N.  C,  582,  it  was  held  that  the 
General  Asgeaoohlj  couM  not  elect  one  to  fill  an  office  till  an 
aot  creating  the  office  was  ratified.  It  is  true,  this  case  dif- 
fers in  tbat,  here,  the  alot  proTiding  for  the  office  hias  been 
ratified,  bnit  it  prescribes  that  it  shall  begin  existence  in 
futuro,  for  when  it  says  the  Sixteenth  District  shall  not  be 
in  existence  till  30tih  June,  the  Cknistitution  steps  in  and 
says,  till  there  is  a  district  there  can  be  no  judge  for  the  dis- 
trict. Were  it  otherwise,  there  would  be  no  constitutional 
inhibition  upon  the  number  of  unassigned  or  unattached 
judges — "judges  in  waiting,"  so  to  speak.  If  there  could  be 
one,  there  could  be  a  dozen. 

The  attempt  to  create  a  judge  with  the  powers  of  a  Supe- 
rior Court  Judge,  without  a  Superior  Court  District  assigned 
him,  was  held  invalid  as  to  Judge  Ewart,  in  Rhyne  v.  Lips- 
combe,  122  1^.  C,  650,  even  though  in  that  case  he  was  given 
a  different  title. 

It  was  earnestly  insisted  that  the  presiding  officer  here 
was  at  least  a  de  facto  judge,  because  he  had  a  commission 
issued  by  the  Executive  under  authority  of  an  act  of  the 
Legislature.  But  the  indispensable  basis  of  being  a  de  facto 
officer  is  that  there  is  such  an  office.  Meacham  on  Public 
Offices,  sec.  324,  and  numerous  cases  there  cited.  Then,  if 
one  with  color  of  right — ^not  a  mere  usurper — is  exercising 
the  fimctions  of  the  office,  his  title  thereto  and  the  validity  of 
his  judgments  can  not  be  called  in  question,  except  by  a 
direct  proceeding  in  qtu)  warranto.  "There  can  be  no  offi- 
cer, either  de  jure  or  de  facto,  if  there  be  no  office  to  fill." 
Carleton  v.  People,  10  Mich.,  250.  "While  there  may  be 
de  facto  officers,  there  can  be  no  de  facto  office  in  a  constitu- 
tional government,"  says  the  United  States  Supreme  Court 
(Field,  J.)  in  Norton  v.  Shelby  County,  118  U.  S.,  at  pages 
441-449,  "for  the  existence  of  a  de  facto  officer,  there  must 
be  an  office  de  jure"    In  Ex  Parte  Snyder,  64  Mo.,  58,  it 
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was  liold  tliat  a  de  facto  officer  presupposes  a  de  jure  office, 
and  where  tlie  office  of  judge  did  not  legally  exist,  the  acts 
of  one  acting'  under  a  commission  as  judge  were  null  and 
void.  ^*There  can  be  no  de  facto  officer  when  there  is  no  offic*e 
de  jure,"  was  held  in  In  Re  Hinkle,  31  Kan.,  712,  and  ae- 
cordintilv  one  held  in  custody  bv  the  iud<nnent  of  one  thus 
acting  as  a  judicial  officer,  was  discharged  on  habeas  corpus. 

Here,  as  already  shown,  there  was  no  such  officer  as  "Jiulire 
of  the  Sixteenth  Judicial  District."  and  will  be  none  till  a 
future  date  specified  in  the  act^  The  provision  that  the 
'Mudge  of  the  Sixtenth  District''  should  hold  the  CoiirrvS 
of  the  Fifteenth  District  after  March  25th,  if  it  created  the 
Fift^eenth  District  did  not  purport  to  create  the  "judge  of  the 
Sixteenth  District,"  nor  did  the  act  authorize  the  Governor 
to  appoint  and  commission  the  new  judges  and  solicitors  after 
March  11th  purport  to  create  those  offices. 

It  is  unnecessary  that  we  should  pass  upon  or  deny  the 
validity  of  the  act  authorizing  the  Governor  to  appoint  and 
commission  his  selections  for  these  offices  before  thev  came 
into  existence — to  nominate  and  commission  one  to  a  vacan- 
cy (whether  original  or  otherwise)  before  the  vacancy  exists. 
As  an  abstract  proposition,  not  involved  here,  a  curious  ques- 
tion might  arise  whether  such  commission  would  not  be  re- 
vokable  at  any  time  before  the  day  the  office  begins,  should 
the  Executiive  change  his  mind  and  appoint  another,  or  if 
the  General  Assembly  should  change  the  composition  of  the 
districts  before  the  date  when  the  office  is  to  become  existent. 

But  this  is  merely  speculativjB.  What  we  feel  compelled 
to  hold  is  that  there  is  not,  and  can  not  be,  any  office  of 
'Mudge  of  the  Sixteenth  Judicial  District,"  till  30th  June, 
1901,  when  that  district  is  to  begin  its  existence,  and  that 
one  attempting  to  perform  the  duties  of  such  alleged  office 
is  neither  a  de  facto  nor  a  de  jure  officer,  and  his  acts  are 
null  and  void.     In  State  v,  Lewis,  107  N.  C,  967,  the  judge 
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was  one  of  the  Superior  Ck>urt  Judges  of  the  State.  The 
only  question  was  as  to  the  legality  of  his  assignment  to 
hold  that  term.  It  was  held  that  he  was  a  de  facto  officer^ 
and  his  acts  could  not  be  questioned  by  a  motion  in  arrest 
of  judgment. 

There  is,  it  is  true,  no  express  power  given  the  Courts  by 
the  letter  of  the  Constitution  to  declare  an  Act  of  the  Gen- 
eral Assembly  unconstitutional,  but  it  has  been  exercised 
in  this  State,  without  ever  being  denied  (in  a  proper  case), 
since  it  was  first  held  in  Bayard  v.  Singleton,  1  "N.  C,  42. 
The  principle  upon  which  the  doctrine  rests,  is  that  when 
there  is  a  provision  in  the  Constitution  and  a  conflicting 
provision  in  a  statute,  the  Courts  must  recognize  the  former 
as  paramount  authority.  The  limitation  upon  the  power 
is  stated  in  many  cases  and  repeated  in  Sutton  v.  Phillips, 
11 G  X.  C,  at  page  504 — ''the  Courts  will  not  declare  th^t 
the  co-ordinate  branch  of  the  government  has  exceeded  the 
powers  vested  in  it,  unless  it  is  plainly  and  clearly  the  case." 
The  statute  here  in  question  is  plainly  and  clearly  in  con- 
flict with  the  constitutional  provision,  in  attempting  to  create 
a  judge  of  the  Superior  Court  without  a  district.  The  office 
which  he  offered  to  exercise  was  not  in  existence,  and  his 
acts  were  not  those  of  a  de  facto  officer,  and  hence  must  be 
treated  as  null  and  void.  In  view  of  the  statute,  he  doubt- 
less felt  that  he  ought  not  to  refuse  to  att^/mpt  to  exercise  the 
duties  of  the  office,  and  that  the  proper  course  was  to  submit 
the  unconstitutionality  of  the  act  to  this  Court 

Judgment  arrested. 
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STATE  v.  McCOURRT. 
(Filed  May  14.  1901.) 

1.  EiVlDESC¥^— Declarations— Res  Gestae—Homidde. 

Declarations  in  the  immediate  presence  of  a  prisoner,  at  the 
instant  the  fatal  blow  is  given,  charging  him  with  haTinc 
given  it,  are  i»art  of  the  res  gestae  and  therefore  competent 
evidence. 


2.  ARGUMENT  OF  COUSSEh— Questions  for  Jury—Evidence. 

Statement  by  trial  judge  that  he  did  not  remember  evidence 
commented  on  by  the  State  Solicitor  was  a  proper  ruling  on 
an  objection  to  such  argument 


3.  EVIDENCE — SufUciency— Homicide— Excusable    Homicide— Belf- 

defence. 

Charge  of  trial  judge  in  this  case,  that  there  was  no  evidence  of 
excusable  homicide  in  self-defence,  was  correct 

4.  EVIDENCE — Murder — First     Degree — Second     Degree— Instruc- 

tions. 

A  refusal  to  charge  that  in  no  view  of  the  evidence  can  the  Jary 
find  a  verdict  of  guilty  of  murder  in  the  first  degree,  will 
not  be  reviewed  when  the  prisoner  was  found  guilty  only  <rf 
murder  in  the  second  degree. 

5.  EVIDENCE — Manslaughter— Instructions. 

Charge  that  if  deceased  only  took  a  rock  from  his  pocket 
without  attempting  to  throw  it,  or  without  prisoner  seeing 
him  draw  it,  would  not  reduce  the  killing  to  manslau^ter, 
was  proper. 

6   MURDER  —  Presumption  —  Malice  —  express      Malice —Deadhf 
Weapon. 

The  requested  instruction  in  this  case  on  the  doctrine  of  express 
malice  arising  from  the  use  of  a  deadly  weapon  was  properly 
modified  by  the  court. 
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Indictment  against  Elijah  McCourry,  heard  by  Judge 
W,  B.  Council,  at  Fall  Term,  1900,  of  the  Superior  Court  of 
Yancey  County,  on  appeal  from  the  Western  Criminal  Dis- 
trict Court.  From  a  judgment  sustaining  the  judgment  of 
the  Criminal  District  Court,  the  defendant  appealed. 

Robert  D.  Gilmer,  Attorney-General,  for  the  State. 
C  M.  Busbee,  for  the  defendant. 

ft 

Clark,  J.  The  appellant  was  convicted  of  murder  in  the 
second  degree  in  the  Western  Criminal  District  Court.  On 
appeal,  his  exceptions  were  overruled  in  the  Superior  Court, 
and  thence  he  appealed  to  this  Court 

Melvin  Ray  testified:  "Elijah  MoCourry  (the  prisoner) 
stepped  where  Bob  Ray  (the  deceased)  and  I  were  standing 
and  said,  ^WTiat  made  you  tear  down  the  house  over  my  chil- 
dren for?'  Bob  said,  'I  never  done  it.'  Elijah  said,  ^You 
or  some  of  your  folks  did.'  Bob  said,  ^Well,  I  didn't.'  Bob 
stepped  off,  walking  down  the  road  some  five  or  six  steps  and 
stopped  with  Charles  Edwards,  then  Elijah  threw  a  rock 
and  I  heard  something  strike.  *  *  *  Bob's  left  side 
was  turned  to  Elijah,  talking  to  Charles  Edwards  when  the 
rock  was  thrown.  I  was  in  about  two  steps  of  prisoner  when 
he  threw  the  rock.  I  saw  the  rock  in  his  hand  and  saw  him 
throw  it ;  it  was  a  long  rock,  seven  or  eight  inches  long,  and 
weighed  a  pound  and  a  half  or  two  pounds." 

Will  Edwards,  testifying  to  same  conversation  between 
prisoner  and  deceased,  says,  that  after  the  deceased  went  on 
and  was  talking  to  Charles  Edwards,  he  turned  and  ^'heard  a 
lick.  Melvin  Ray  was  two  steps  from  Elijah  at  the  time; 
don't  know  whether  McCurry  heard  it ;  ifelvin  Ray  talked  as 
loud  as  I  am  talking.  I  asked  Melvin  Ray  what  that  was, 
and  he  said,  'Elijah  McCourry  hit  Bob  Ray  with  a  rock.' 
As  quick  as  I  turned  I  spoke.     Bob  Ray  turned  and  slapped 
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his  hand  to  the  left  side  of  his  head  and  walked  down  the 
road." 

Charles  Edwards  testified  to  same  conversation  between 
prisoner  and  deceased,  and  adds:  "Bob  walked  down  the 
road  just  a  little  below  me.  Bob  was  on  the  right  hand  and 
I  was  on  the  left  hand,  as  you  go  down.  Bob  was  three  or 
four  steps  from  me.  Bob  turned  around  and  said,  ^Take  him 
away  from  here,  or  I'll  hurt  him.'  Bob  pulled  something 
out  of  his  pocket  as  he  said  that  to  me — ^looked  like  a  rock 
I  heard  something  hit  about  that  time.  I  thought  it  hit  at 
Bob.  Will  Edwards  said,  'What  was  that?'  and  Melvin 
said,  'Elijah  McCourry  threw  a  rock.'  Couldn't  tell  which 
was  nearest  me;  Elijah  was  nearer  to  Melvin  than  I  was. 
When  I  heard  the  lick  Bob  threw  his  hand  to  his  head  and 
walked  off  down  the  road."  After  that  he  heard  Elijah  say 
he  was  ''the  man  that  hit  Bob  Ray,"  but  that  directly  after- 
wards he  denied  that  he  had  hit  him.  It  was  in  evidence  that 
the  deceased  was  kiUed  bv  that  blow  on  the  left  side  of  his 
head,  by  whomsoever  it  ;as  inflicted. 

The  exception  principally  relied  on  was  the  testimony  ol 
Will  Edwards  that  as  he  "heard  lick,  Melvin  Bay  was  two 
steps  from  Elijah  McCourry  at  the  time.  I  asked  ilelvin 
Ray  'what  that  was'  (referring  to  the  lick),  and  Melvin  said 
(prisoner  objecting,  because  witness  said  he  did  not  know 
that  prisoner  heard  it)  'Elijah  McCourry  hit  Bob  Ri.v  with  a 
rock.'  " 

The  Court  did  not  limit  the  eflFect  of  this  testimony  to  a 
corroboration  of  ilelvin  Ray,  but  admitted  it  as  part  of  the 
res  qesiae. 

It  is  true  the  witness  did  not  say  that  the  prisoner  heard 
Melvin  Ray's  statement  that  he  had  struck  Rob  Ray  with  a 
rock,  but  he  says  that  prisoner  was  in  two  steps  of  Melvin 
when  he  made  the  statement.  The  declaration  thus  made  m 
the  presence  of  the  prisoner  charging  him  with  the  crime  was 
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competent  to  go  to  the  jury  for  what  it  was  worth.  The 
witness  could  not  say,  of  course,  that  prisoner  heard  the 
charge  against  him  made  by  Melvin  Ray ;  he  could  only  state 
the  circumstances  and  leave  to  the  jury  to  draw  the  inference 
that  he  heard  it,  and  the  effect  to  be  given,  if  any,  as  a  qiuisi 
admission  of  guilt  from  his  failure  to  deny  the  charge  if  he 
did  hear  it.  That  he  did  hear  it,  is  almost  a  necessary  in- 
ference, if  the  testimony  of  the  above  watnesses  is  to  be  be- 
lieved, which  was,  of  course,  a  matter  for  the  jury.  Charles 
Edwards  testifies  he  heard  Melvin  Ray  say  that  prisoner 
threw  the  rock,  and  the  evidence  is  that  he  was  five  or  six 
steps  from  Melvin  Ray  at  the  time,  and  the  prisoner  was 
only  two  steps  from  him.  The  inquiry  and  reply  were  im- 
mediately upon  the  throwing  of  the  rock.  The  lick  was 
heard.  "What  was  that?"  is  asked.  Melvin,  who  says  he 
saw^  prisoner  throw  the  rock,  and  who  was  in  two  steps  of 
prisoner,  replies,  "Elijah  McCourry  hit  Bob  Ray,"  and  is 
heard  by  Charles  Edwards,  who  was  five  or  six  steps  from 
Melvin.  If  Elijah  had  not  thrown  the  rock,  it  is  reasonable 
to  suppose  he  would  have  denied  it.  That,  at  least,  was  a 
reasonable  inference,  sufficient  with  the  other  circumstances, 
to  make  it  competent  evidence  to  be  left  to  the  jury  in  their 
search  for  the  truth.  There  was  conflicting  evidence  given 
by  the  prisoner  and  the  witnesses  for  him,  but  that  can  not 
make  incompetent  the  evidence  that  he  was  charged  instantly 
with  giving  the  mortal  \vound  by  one  in  two  steps  of  him, 
who  savs  also  he  saw  the  stone  thrown,  and  that  witnesses 
much  further  away  heard  the  charge. 

What  was  thus  said,  in  immediate  presence  of  the  prisoner, 
at  the  instant  the  fatal  blow  was  given  and  charging  him 
with  having  given  it,  is  a  part  of  the  res  gesiaCy  fully  as  much 
as  the  altercation  and  doings  and  remarks  of  others  in  his 
presence  up  to  that  time.  It  is  a  part  of  the  res  gestae,  so 
much  so  that  any  declaration  made  by  him  at  that  time 
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negativing  his  giving  the  fatal  blow,  would  even  be  compe- 
tent for  him,  contrary  to  the  general  rule  that  while  admis- 
sions and  statements  of  a  party  are  competent  against  him. 
his  declarations  in  his  own  interest  are  not. 

The  fact  that  the  prisoner  was  charged  with  the  crime  to 
his  face,  with  the  absence  of  any  proof  of  denial  of  the 
charge,  would  have  been  competent,  not  only  if  made  at  the 
time,  but  at  any  date  thereafter.  In  this,  it  diflPers  from  the 
admissions  of  an  agent,  which  are  only  competent  against 
the  principal,  if  made  at  the  time  of  the  transaction.  Sum- 
merrow  v.  Baruch,  at  this  term. 

"Evidence  of  the  entire  transaction  is  admissible,  and  of 
the  surroundings.  It  is  competent  to  give  evidence  of  what 
happened  after  or  before  the  homicide  if  it  is  connected 
therewith."  1  McLain  Crim.  Law,  sec.  411.  Declarations 
and  exclamations  made  by  by-standers  have  been  held  ad- 
missible as  a  part  of  the  transaction.  Ibid,  sec.  412,  citing 
Flanagan  v.  State,  64  Ga.,  52;  McRae  v.  State,  71  Ga.»  96; 
State  v.  Duncan,  116  Mo.,  288;  State  v.  Kaiser,  124  Mo., 
651,  and  other  cases.  For  a  stronger  reason,  the  evidence 
here  is  competent,  not  only  as  a  part  of  the  circumstances  at 
the  time  of  the  killing,  but  as  a  charge  made  against  tbe 
prisoner  by  one  standing  close  to  the  prisoner,  who  says  he 
saw  him  throw  the  rock  and  heard  it  hit  the  deceased,  and 
whose  declaration  immediately  on  hearing  the  blow  that  the 
prisoner  threw  the  rock  was  heard  by  others  three  times  as 
far  ofiF  as  the  prisoner. 

"The  exclamations  of  persons  who  were  present  at  a  fracas 
in  which  a  homicide  occurred,  showing  the  means  and  mode 
of  killing,  are  admissible  for  or  against  the  accused,  because 
of  their  impremeditated  character  and  their  connection  with 
the  event  by  Avhich  the  attention  of  the  speaker  was  en- 
grossed.'' Underbill  Crim.  Ev.  sec.  101,  citing,  among 
others,  Appleton  v.  State,  61  Ark.,  590;  State  v,  Biggerstaff, 
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17  Mont,  610 ;  Walker  v.  State,  78  Mo.,  380.  In  the  last- 
named  case,  the  moment  after  the  fatal  shot  was  fired  a  bv- 
stander  exclaimed,  "Don't  strike  him,  for  you  have  shot  him 
now."  This  was  held  admissible  as  part  of  the  res  gestae, 
citing  numerous  cases  from  different  States. 

In  State  v.  Duncan,  116  Mo.,  288,  a  remark  immediately 
after  the  homicide  by  a  by-stander  to  an  officer — "there  is 
the  man  who  did  it" — was  held  competent  as  part  of  the  res 
gestae  on  the  trial  of  the  person  so  designated  for  murder, 
citing  1  Bishop  Cr.  Prac,  sec.  1085 ;  1  Wharton  Ev.,  sec. 
259,  and  precedents.  In  State  v.  Kaiser,  124  Mo.,  651,  the 
exclamation  of  an  eye-witness  of  a  murder  was  held  admissi- 
ble as  part  of  the  res  gestae, 

Melvin  Ray,  having  testified  on  the  stand,  that  he  saw 
the  prisoner  throw  at  and  liit  the  deceased,  evidence  of  his 
statement  at  the  time  to  that  effect  was  further  competent  in 
corroboration. 

The  prisoner  further  excepts  (1)  because  on  objecting  to  a 
statement  as  to  evidence,  made  by  the  Solicitor  in  his  argu- 
ment, the  Court  merely  remarked  that  he  did  not  remember 
any  such  evidence.  The  jury  were  judges  of  what  the  evi- 
dence was,  and  the  Court  could  do  no  more;  (2)  that  the 
Court  charged  that  there  was  no  evidence  to  support  a  ver- 
dict of  excusable  homicide  in  self-defence,  and  (3)  refused 
to  charge  that  in  no  view  of  the  evidence  can  the  jury  find  a 
verdict  of  guilty  of  murder  in  the  first  degree.  There  was 
no  error  in  either  respect.  As  the  verdict  was  guilty  of 
murder  in  the  second  degree,  the  last  exception  could  not 
arise  on  this  record,  even  if  there  had  been  ground  to  ask 
such  charge. 

The  prisoner  further  excepted  because  (4)  the  Court  told 
the  jury,  '^If  you  find  that  Bob  Ray  only  took  a  rock  from 
his  pocket,  without  attempting  to  throw  it,  or  without  pris- 
oner seeing  him  draw  it,  that  would  not  reduce  the  killing  to 


600  IN  THE  SUPKEME  COUKT.  [128 


State  v.  Baum. 


manslaughter;  (5)  because  the  prisoner  asked  the  Court  to 
charge,  ^If  the  jury  find  that  the  prisoner  killed  the  deceased 
with  a  deadly  weapon,  then  the  general  rule  is  that  malice  i8 
presumed  from  the  use  of  a  deadly  weapon,  and  ordinarily 
nothing  else  appearing,  you  would  return  a  verdict  of  mur- 
der in  the  second  d^ree ;  but  unless  you  find  that  the  weapon 
had  been  prepared  for  the  purpose,  its  use  was  not  necessarily 
evidence  of  malice.'  "  The  Court  gave  this  instructicMi,  but 
added  that  it  would  be  sufficient  to  constitute  murder  in  the 
second  degree,  but  not  express  malice.  The  Court  charged 
correctly  as  to  murder  in  the  first  and  second  degrees,  and 
manslaughter ;  arrayed  the  contention  of  the  parties  and  ap- 
plied the  law,  to  all  of  which  there  was  no  exception  other 
than  above  stated.  We  find  nothing  of  which  the  prisoner 
can  justly  complain. 
Affirmed. 


STATE  V.  BAUM. 
(Filed  May  23.  1901.) 

1.  WATER  AND  W ATERCOVRQES— Navigable  Water9-'IndictmeiU 

— Obatructing  Watercourses — The  Code,  Sec.  1129, 

An  indictment  charging  a  person  with  unlawfully  obstructing  a 
navigable  stream  can  be  maintained  at  common  law.  bat 
can  not  be  maintained  under  The  Code,  Sec.  1123. 

2.  WATER  AND  WATERCOURSES— ^^vidence—fitt/^ency-^ToiH^i- 

hie  Waters. 

Charge  of  court  that  if  the  jury  believed  the  evidence*  the 
stream  was  navigable  and  the  defendant  guilty  of  unl*^' 
fully  obstructing  it,  was  proper,  under  the  evidence  in  tW* 
case. 
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Indictment  against  Arthur  Baum,  heard  bv  Judge  0.  H. 
Allen  and  a  jury,  at  Maroh  Term,  1900,  of  the  Superior 
Court  of  Currituck  County.  From  a  verdict  of  guilty  and 
judgment  thereon,  the  defendant  appealed. 

This  is  a  criminal  action  on  indictment,  charging  the 
defendant  with  unlawfully  obstructing  the  navigation  of  a 
part  of  Currituck  Sound,  known  as  North  Sand  Cove.  One 
Hampton,  a  witness  for  the  State,  testified  as  follows:  "I 
know  Nortli  Sand  Cove,  which  begins  on  the  eastern  side 
of  Currituck  Sound  and  runs  through  the  marsh  for  about 
one-half  to  one  mile,  and  runs  into  the  sound  again.  It  has 
four  mouths  or  openings  into  said  sound.  I  have  measured 
the  water  at  the  western  mouth,  and  at  high  tide  it  is  two  to 
two  and  a  half  feet,  and  at  low  tide  about  one  and  a  haK 
feet  in  depth.  I  measured  it  at  middle  tide,  and  it  was 
two  feet,  and  about  the  same  at  its  other  openings  into  said 
sound.  The  mouths  are  from  140  to  230  ieet  wide,  but  it  is 
wider  after  you  get  in,  and  in  some  places  200  to  300  yards, 
and'  about  the  same  depth  all  through  as  at  the  mouths. 
Xorth  Sand  Cove,  before  it  was  stopped  up,  was  used  by 
citizens  of  Currituck  County  for  passing  and  repassing  in 
their  boats,  when  boating,  fishing  and  hunting,  from  one 
part  of  the  sound  to  the  other;  the  distance  icas  shortened 
and  in  rough  weather  it  was  safer  to  navigate.     Boats  from 

■  _ 

18  to  20  feet  long  passed  through  this  cove  frequently,  and  I 
have  carried  myself  on  one  of  them,  my  nets  and  700  to  800 
pounds  of  fish.  It  was  used  by  all  the  people.  The  mouths 
were  stopped  by  posts  put  across  them,  driven  securely  down 
18  inches  apart  and  measuring  from  4  to  5  inches  in  diame- 
ter— 97  of  these  in  one  place  and  152  in  another,  and  stopped 
all  use  of  this  watercourse  by  boats.  I  have  heard  defendant 
say  he  put  them  there."  Another  witness  for  the  State  testi- 
fied to  the  same  effect.  The  defendant  introduced  no  testi- 
mony. 
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The  defendant  asked  the  Court  to  direct  a  verdict  of  not 
guilty.  This  the  Court  refused  and  charged  as  follows: 
"That  if  they  believed  all  of  the  evidence  in  this  case  and 
find  from  the  evidence  beyond  a  reasonable  doubt  that  the 
North  Sand  Cove  is  a  navigable  stream,  and  further  find 
that  the  defendant  obstructed  the  stream  by  wilfully  placing 
posts  in  same,  as  testified,  then  the  defendant  is  guikj,  and 
you  should  so  find." 

There  was  a  verdict  of  guilty  and  from  the  judgment  pro- 
nounced thereon  the  defendant  appealed. 

Robert  D.  Oilmer,  Attorney-General,  for  the  State. 
IsTo  counsel  for  the  defendant. 

Douglas,  J.,  after  stating  the  facts :  We  find  no  error  in 
his  Honor's  refusal  to  charge,  or  in  his  charge,  though  the  lat- 
ter is  somewhat  meager.  But  as  there  are  no  requests  for 
special  instructions,  we  presume  that  it  was  intended  to  pre- 
sent to  us  the  simple  question  whether  such  a  watercourse,  as 
is  described  in  the  uncontradicted  testimony,  is  a  navigable 
stream.  We  are  of  opinion  that  it  is,  and  that  the  defendant 
was  properly  convicted  if  the  jury  believed  the  evidence,  the 
credibility  of  which  was  left  to  them. 

This  case  is  very  similar  to  that  of  State  v.  Narrows  Island 
Club,  100  ]S]'.  C,  477,  except  that  the  defendant  does  not 
claim  any  individual  ownership  in  the  bed  of  the  cove.  For 
the  reasons  stated  in  that  opinion,  we  do  not  think  that  this 
action  can  be  maintained  under  section  1123  of  The  Code, 
but  that  it  can  be  sustained  as  charging  a  common  law  offence. 
That  case  comes  nearer  settling  the  case  at  bar  than  any  other 
we  can  find  in  the  books,  and  we  think  is  controlling. 

There  is  a  vast  amount  of  learning  upon  the  subject  of 
navigable  waters,  much  of  which  is  inconsistent  and  the 
greater  part  of  which  is  totally  inapplicable  to  the  physical 
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conditions  of  our  country.  Under  the  common  law  of  Eng- 
land, whence  came  the  doctrine,  the  ebb  and  flow  of  the  tide 
was  the  test  of  a  navigable  stream.  Such  streams  were  said 
to  be  pvblici  juris,  but  the  right  of  navigation  might  be  ac- 
quired above  tide-water.  This  rule  operated  very  well  iu 
England,  whose  small  size  and  low  elevation  confined  actual 
navigation  practically  to  the  theoretical  limits  fixed  by  law. 
Few,  if  any,  of  its  streams  are  actually  navigable  for  any 
practical  purpose  beyond  the  flow  of  the  tide. 

For  a  time  our  courts  adhered  to  the  definition  of  the 
common  law,  and  found  little  difiiculty  in  doing  so,  as  this 
country  was  then  thinly  settled,  with  no  towns  of  any  im- 
portance above  tide-water.  At  that  time  the  navigability 
of  a  stream  depended  more  upon  the  temper  of  the  Indians 
living  along  its  banks  than  upon  its  natural  features.  As, 
however,  the  settlements  went  inland  and  important  towns 
were  built  where  tides  were  unknown,  the  courts  soon  found 
that  it  was  impossible  to  measure  rivers,  like  the  Hudson 
and  the  Mississippi,  by  the  rule  of  the  Thames.  The  rule 
was  then  modified  so  as  to  include  among  navigable  streams 
all  rivers  as  far  up  as  they  afforded  a  free  passage  for  sea- 
going vessels ;  and  about  the  same  time  its  practical  applica- 
tion was  greatly  extended  by  the  development  of  steam  power, 
which  enabled  vessels  to  ascend  rivers,  the  swiftness  of  whose 
currents  had  hitherto  been  a  practical  bar  to  navigation. 

This  rule  seems  to  have  been  followed  for  many  years  in 
determining  the  limits  of  Federal  jurisdiction;  but  it  in 
turn  was  found  insufficient  to  meet  the  demands  of  indus- 
trial and  commercial  growth.  In  fact,  it  did  not  reach  to 
the  Great  Lakes,  which  have  but  recently  become  to  be  re- 
garded in  their  true  light  as  inland  seas,  having  a  law  unto 
themselves.  In  contemplation  of  law,  they  are  for  all  practi- 
cal purposes  regarded  as  the  "high  seas." 

An  interesting  discussion  of  this  subject  is  given  by  Chief 
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Justice  Taney,  in  the  case  of  the  Genesee  Chief,  12  How., 
443,  and  by  Justice  Bradley,  in  Barney  t\  Keokuk,  94  U.  S., 
324.  See  also  U.  S,  v.  Rogers,  150  U.  S.,  249.  The  Ad- 
miralty rule  as  now  generally  recognized,  is  thns  stated  in 
Gould  on  Waters  (3d  Ed.),  sec.  67:  'The  ebb  and  flow  of 
the  tide  does  not  now  constitute  the  test  of  the  navigability 
of  American  waters,  and  those  rivers  are  public  and  naviga- 
ble in  law  which  are  navigable  in  fact.  If,  in  their  ordinary 
condition,  by  themselves  or  by  uniting  with  other  waters, 
they  form  a  continued  highway  over  which  commerce  is  or 
may  be  carried  on  with  other  States  or  foreign  countries  in 
the  customary  modes  in  which  such  commerce  is  conducted  by 
water,  they  are  ^navigable  waters  of  the  United  States'  within 
the  meaning  of  the  Acts  of  Congress  in  which  that  phrase  is 
employed.^'  The  different  States  were  of  necessity  com- 
pelled to  extend  this  rule  to  a  greater  or  less  extent  to  their 
inland  streams,  and  to  such  coastal  waters  as  are  not  withit 
Federal  jurisdiction.  The  rule  now  most  generally  adopted, 
and  that  which  seems  best  fitted  to  our  own  domestic  condi- 
tions, is  that  all  watercourses  are  regarded  as  navigable  in 
law  that  are  navigable  in  fact.  That  is,  that  the  public  have 
the  right  to  the  unobstructed  navigation  as  a  public  highway 
for  all  purposes  of  pleasure  or  profit,  of  all  watercourses, 
whether  tidal  or  inland,  that  are  in  their  natural  condition 
capable  of  such  use.  The  navigability  of  a  watercourse  is 
therefore  largely  a  question  of  fact  for  the  jury,  and  its  best 
test  is  the  extent  to  which  it  has  been  so  used  by  the  public 
when  unrestrained.  And  yet  it  would  seem  that  there  must 
be  some  element  of  a  public  highway,  and  that  its  navigation 
must  be  in  some  degree  required  by  the  necessity  or  conven- 
ience of  the  public.  It  should  not  depend  entirely  upon  the 
personal  whim  of  an  individual.  We  are  not  prepared  to 
say  that  a  land  owner  would  be  liable  to  criminal  prosecution 
because  he  happened  to  put  a  water-gate  across  a  creek  up 
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which  otherwise  an  idle  hunter  might  be  able  to  pole  a  canoe ; 
nor  are  we  now  dealing  with  any  right  except  that  of  simple 
navigation. 

It  appears  from  the  evidence  that  the  public  were  in  the 
habit  of  passing  through  Iforth  Sand  Cove  before  it  was 
stopped  up,  and  that  by  its  use  the  distance  from  one  part  of 
the  sound  to  another  was  shortened  and  navigation  rendered 
safer  in  rough  weather.  These  conditions  constitute  ample 
evidence  of  a  navigable  stream.  Gould  on  Watercourses,  sees. 
42,  43,  54,  67,  60,  86;  Angell  on  Watercourses,  sees.  637, 
541,  650 ;  Wood  on  Nuisances,  sees.  451,  452,  463,  455,  456 ; 
Wilson  v.  Forbes,  13  N.  C,  30 ;  Collins  v.  Benhury,  25  N.  C, 
277 ;  same  case,  27  X.  C,  118  ;  Fagan  v.  Armistead,  33  N.  C. 
433;  Leivui  v.  KeeMng,  46  K  C,  299;  State  v.  Glen,  52 
X.  C,  321  ;  State  v.  Parrott,  supra;  Broadnax  v.  Baker,  94 
K  C,  675 ;  State  v.  Narrows  Island  Club,  supra;  Hodges  v, 
Williams,  95  N.  C,  331 ;  McLaughlin  v.  Manufacturing  Co., 
103  X.  C,  100,  108;  State  v.  Eason,  114  X.  C,  787;  Com- 
mi^sioners  v.  Lumber  Co.,  116  X.  C,  731;  Manufacturing 
Co.  i\  Railroad,  117  X".  C,  579;  Statan  v.  Wimberly,  122 
X.  C,  107,  110. 

Many  of  these  cases  do  not  involve  directly  the  right  of 
navigation,  as  they  relate  principally  to  other  matters,  such 
as  the  right  of  entry  or  fishing,  but  they  all  tend  more  or  less 
accurately  to  show  the  distinction  in  this  State  between  navi- 
gable and  non-navigable  watercourses. 

That  the  obstruction  of  a  navigable  stream  is  a  public 
nuisance  is  well  settled  by  reason  and  authority.  State  v. 
Dibble,  49  X.  C,  107 ;  State  v.  Parrott,  71  X.  C,  311 ;  State 
V.  Narrows  Island  Club,  supra;  Wood  on  Xuisances,  sees. 
478,  483,  484;  Gould  on  Waters,  sees.  91,  92,  93,  94,  140; 
Angell  on  Watercourses,  sec.  554. 

As  no  error  appears  in  the  trial  of  the  action,  the  judg- 
ment of  the  Court  below  is  affirmed. 

Affirmed. 
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STATE  V.  STANCILL. 


(Filed  May  28,  1901.) 


1    HOMICIDEi — Manslaughter — Evidence — 8uf/lciencp — OfUcer. 

The  charge  of  the  trial  judge  in  this  case  that,  if  the  jury  be- 
lieved the  evidence  of  the  defendant,  he  was  guilty  of  man- 
slaughter, is  correct 


2.  ARREST— Without  Warrant — Officer— The  Code,  Sec.  1126. 

The  superintendent  of  a  convict  gang  is  not  such  an  officer  as 
contemplated  by  The  Ck)de,  Sec.  1126. 


3.  ARREST— Homicide— Arrest  Without  Warrant. 

The  superintendent  of  a  convict  gang,  not  known  to  be  an  officer, 
has  no  right  to  shoot  or  kill  one  who,  having  committed 
petty  larceny  and  having  escaped  from  prison,  is  mnning 
away  to  avoid  arrest 

Clark  and  Cook,  JJ.,  dissenting. 


Indictment  against  W.  S.  Staneill,  heard  bv  Judge  Thas. 
J.  Shaiv  and  a  jnry,  at  September  Term,  1900,  of  the  Sii- 
rerior  Court  of  Gaston  Countv.  From  a  verdict  of  guilty 
of  manslaughter,  the  defendant  appealed. 

Robert  D.  Gilmer,  Attorney-General,  for  the  State. 
Clarkson  &  Duls,  Osborne,  Maxwell  &  Keerans,  and  Bur- 
well,  Walker  &  Oansler,  for  the  defendant. 

FuRcirEs,  C.  J.  The  prisoner  was  indicted  for  the  mur- 
der of  one  Frank  Rossell,  who  had  been  convicted  of  the 
larceny  of  one  peek  of  corn,  growing  in  the  field,  in  the 
Criminal  Court  of  Mecklenburg  County,  in  December,  18S8, 
and  sentenced  to  twelve  months'  imprisonment  in  jail,  with 
leave  to  the  Commissioners  to  hire  him  out     And  under 
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this  sentence  he  was  placed  on  the  chain-gang  for  that  county, 
and  on  the  14:th  of  January,  1889,  he  escaped.  F.  W.  Sossa- 
man  was  the  Superintendent  at  that  time.  The  prisoner  had 
been  Superintendent  of  the  camp  for  two  years  or  more  be- 
fore  he  killed  Rossell.  The  homicide  occurred  in  Gaston 
County,  and  it  was  in  evidence  that  the  deceased  had  been 
living  in  that  county  for  nine  or  ten  years. 

There  were  several  witnesses  introduced  for  the  State, 
among  them  William  Black,  whose  character  was  proved  to  be 
good ;  and  among  other  things  he  testified :  "I  asked  Stancill 
if  he  caught  his  man,  and  he  said  the  first  time  he  shot  he 
did  not  shoot  to  hit  him ;  but  the  second  time,  if  he  missed 
him,  it  was  not  his  fault,  for  he  aimed  right  at  his  back.  He 
said  he  could  have  caught  the  dumed  rascal,  but  he  did  not 
w^ant  to." 

But  as  the  Court  put  its  charge  on  the  prisoner's  evidence, 
we  give  that  in  full : 

Wm.  S.  Stancill,  the  prisoner :  "I  was  Superintendent  of 
convict  camp  for  Mecklenburg  County  for  two  years  or  more 
prior  to  the  shooting.  It  is  the  duty  of  the  Superintendent 
to  capture  escaped  convicts.  I  heard  of  Frauk  Eozzell  being 
in  Gaston  County.  Griffin  spotted  escapes.  He  located  and 
reported  and  I  went  to  capture  him.  I  had  no  warrant  or 
other  proof  for  RozzcU  when  I  shot  him.  I  met  his  wife  at 
the  door,  and  she  said  her  husband  had  gone  off.  I  saw  him 
standing  at  the  window.  I  went  to  the  window.  He  had 
stepped  about  down  inside  of  the  house,  and  I  said :  *Hold 
up ;  you  are  my  prisoner.'  He  did  not  give  me  time  to  tell 
him  who  I  was.  Scott  was  coming  around  to  meet  me,  and 
deceased  made  for  the  door.  He  got  out  and  ran,  and  I  after 
him.  He  fell  first,  and  I  got  close  to  him,  and  I  fell,  and  he 
gained  distance  on  me.  I  was  hallooing  *Half  every  jump. 
I  had  my  pistol  in  my  hand.  I  ran  him  a  piece  of  the  way. 
I  got  up  and  shot,  and  had  no  intention  to  hit  him  the  first 
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time,  nor  the  second  time.  I  ran  him  until  I  ^ave  out  at 
branch,  and  he  got  out  of  sight.  I  did  not  know  he  was  hit 
till  Saturday  night  afterwards,  and  this  was  on  Wednesday 
morning.  I  turned  back,  and  met  Mr.  Black,  and  he  asked 
me  if  T  was  after  him  for  that  old  grudge,  and  I  told  him  I 
was ;  and  he  said  they  were  getting  a  petition  to  have  him 
pardoned ;  and  I  told  him  if  I  had  known  that  I  would  not 
have  bothered  him.  I  think  I  told  Mr.  Black  if  I  did  not 
catch  him  it  was  not  my  fault.  I  did  not  tell  him  I  did  not 
try  to  catch  him.  I  made  both  shots  in  the  cotton  patch,  and 
he  jumped  the  fence  after  he  was  shot.  I  told  Sheriff  Love 
and  Chief  of  Police  of  Charlotte  that  I  shot  to  frighten  him, 
and  did  not  intend  to  hit  him,  and  did  not  know  until  they 
arrested  me  that  I  had  hit  him.    I  had  no  badge  of  office  on." 

Cross-examined :  ^*I  w-on't  swear  that  I  did  not  state  to 
Mr.  Black  that  I  aimed  to  hit.  Don't  remember  having  told 
Kufus  Johnston  thai  I  shot  to  kill  him.  I  did  not  notify  the 
deceased  that  I  was  an  officer  or  that  I  was  connected  ^^^th 
the  convict  camp  in  Mecklenburg  County."' 

The  Court  charged  the  jury  that  if  tliey  believed  the  evi- 
dence of  the  prisoner  he  w^as  guilty  of  manslaughter,  upon  his 
own  evidence.  Prisoner  excepted  and,  upon  judgment  being 
pronounced,  appealed  to  this  Court 

The  prisoner  puts  his  defence  upon  the  ground  that  he 
had  the  right  to  arrest  Rossell,  under  section  1126  of  The 
Code ;  and  if  this  is  so,  he  had  the  right  to  arrest  Eossell,  who 
was  an  escaped  convict,  as  the  Superintendent  of  the  convict 
camp.  And,  finally,  that  Eossell,  being  an  escaped  felon,  he 
had  the  right,  as  a  private  citizen,  to  arrest  him ;  and,  having 
this  right,  he  had  the  right  to  shoot  and  kill  him  if  necessary. 

We  do  not  think  the  prisoner  had  the  right  to  arrest,  under 
section  1126  of  The  Code.  lie  was  not  a  "Sheriff,  Coroner, 
Constable  or  otficer  of  police,  or  other  peace  oflioer,  entrusted 
with  the  care  and  preservation  of  the  public  peace,"  within 
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the  meaning  of  that  statute.  [Jfor  do  we  think  the  fact  that 
the  prisoner  was  the  Superintendent  of  the  convict  camp  in 
Mecklenburg  County  gave  him  any  authority  to  make  the 
arrest,  under  the  facts  in  this  case.  And  in  saying  this,  wt 
will  not  be  understood  to  say  that  w^e  do  not  think  the  Super- 
intendent of  a  convict  camp  would  not,  ordinarily,  have  the 
right  to  arrest  an  escaped  convict.  This,  we  think  he  would 
have,  where  the  convict  knew  that  he  was  such  Superintend- 
ent. And  he  would  have  this  right  in  such  case  without  mak- 
ing known  the  fact  that  he  was  such  Superintendent,  as  this 
would  be  useless  if  the  escaped  prisoner  knew  the  fact.  Nor 
do  we  think  that,  in  such  a  case,  it  would  be  necessary  for  such 
Superintendent  to  procure  any  other  authority  to  do  so.  In 
fact,  we  know  of  no  one  w'ho  would  be  authorized  to  give 
him  any  other  authority. 

But,  in  this  case,  it  had  been  ten  vears  since  Rossell 
escaped,  and  when  he  did  so,  one  Sossaman  was  the  Super- 
intendent. The  prisoner  did  not  know  Rossell,  and  had  him 
pointed  out ;  and  there  is  not  the  slightest  evidence  that  Ros- 
sell know  him,  or  knew  that  he  was  Superintendent  of  con- 
victs in  Mecklenburg  County.  This  being  so,  we  are  of  the 
opinion  that  the  prisoner  had  no  more  right  to  make  the  arrest 
than  any  private  citizen  would  have  had. 

The  case  then  comes  down  to  be  discussed  upon  the  right  a 
private  citizen  would  have  had  to  make  the  arrest,  and  the 
duties  developing  upon  him,  and  rights  and  liabilities  in 
making  such  arrest. 

A  private  citizen  has  the  right  to  arrest  a  felon,  whether  he 
is  present  when  the  felony  is  committed  or  not.  When  he  is 
not  present,  it  devolves  on  him  to  show  that  the  felony,  for 
which  he  arrested,  had  been  committed.  Neal  v,  Joyner, 
89  X.  (>.,  280.  He  has  the  same  right  in  cases  of  an  escaped 
felon.     2  Am.  and  Eng.  Enc,  887,  and  note  1. 
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Where  a  Tcnoivn  officer  is  attempting  to  make  an  arrest  fof 
an  assault  and  battery,  and  the  defendant  knows  Avhat  he  is 
wanted  for,  the  officer  need  not  phow  his  warrant.  But  it  is 
otherwise  if  the  officer  is  not  known  to  the  defendant,  and,  in 
such  case,  he  would  have  to  show  the  warrant.  State  v.  Gar- 
rett, 60  K  C,  144. 

A  private  citizen,  attempting  to  arrest  a  felon  without 
warrant,  must  make  his  purpose  known,  and  for  what  offence. 
And  unless  he  does  so,  the  party  attempted  to  be  arrested 
has  the  right  to  resist  the  arrest.  Ncal  v,  Joyner,  and  State 
V.  Garrett,  supra;  State  t\  Belle,  76  N.  C,  10;  State  v.  Mc- 
Ninch,  90  X.  C,  695. 

Where  a  private  person  undertakes  to  arrest  a  felon  or  an 
escaped  felon,  and  has  made  his  purpose  and  reason  for  the 
arrest  known,  he  must  then  proceed  in  a  peaceable  manner  to 
make  the  arrest,  and  if  he  is  resisted  he  may  use  such  force 
as  is  necessary  to  overcome  the  resistance,  if  used  for  that 
purpose  alone.  2  Am.  and  Eng.  Enc,  906,  note  2.  But 
this  is  put  upon  the  ground  that  the  party  attempting  to  make 
the  arrest  becomes  personally  involved,  and  ho  has  the  right 
to  defend  himself.  State  v,  Bryant,  65  IST.  C,  327.  But 
where  the  attempted  arrest  is  for  a  petty  larceny,  as  in  this 
case,  and  the  party  runs  off,  the  party  attempting  the  arrest 
has  no  right  to  shoot  and  kill  him.     State  v.  Bryant,  supra. 

In  this  case  the  prisoner  did  not  make  himself  known  to 
the  deceased,  nor  the  reason  for  the  arrest.  Nor  did  the  de- 
ceased resist  the  arrest,  but  ran  as  for  his  life  and  the  pris- 
oner ran  after  him  and  shot  and  killed  him.  This  he  had  no 
right  to  do. 

In  the  case  of  State  v.  Roane,  13  N.  C,  58,  a  case  in  some 
respects  similar  to  this.  Judge  Henderson  coromenced  his 
opinion  by  saying :  "If  the  facts  stated  are  true,  the  defend- 
ant has  no  cause  to  complain  of  the  verdict"  And  it  seems 
to  us  that  if  the  evidence  in  this  case  is  true,  the  prisoner  has 
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no  cause  to  complain  of  the  charge  of  the  Judge,  the  verdict 
of  the  jury,  or  the  sentence  of  the  Court 

No  error  appearing  to  us,  the  judgment  is 

Affirmed. 

Cook,  J.,  dissenting.  It  is  with  hesitancy  that  I  dissent 
from  the  decision  of  the  Court ;  but  my  views  differ  so  widely 
that  I  feel  it  my  duty  to  do  so.  Had  deceased  been  an 
accused  person,  the  reasoning  expressed  by  the  Chief  Justice 
would  be  applicable  and  forceful.  Every  person  is  pre- 
sumed to  be  innocent  of  crime  until  legally  tried  and  con- 
victed. Therefore  the  law  protects  its  citizens  in  the  enjoy- 
ment of  liberty,  and  prescribes  the  mode  and  manner  by 
which  they  may  be  arrested  and  brought  to  trial,  entrusting 
the  execution  of  the  same  to  its  officers,  who  are  required  to 
take  a  solemn  oath  in  the  performance  of  their  duties. 

Arrests  can  be  made  by  no  one  for  alleged  offences,  unless 
upon  a  warrant  based  upon  an  affidavit  issued  by  a  judicial 
officer,  except  those  enumerated  in  sections  1124,  1125,  1126 
and  1129  of  The  Code,  in  which  cases  the  allied  offenders 
must  be  taken  immediately  before  such  magistrate,  who,  on 
proper  proof,  shall  issue  a  w^arrant  and  thereon  proceed  to 
act  as  prescribed  by  law.  In  authorizing  the  arrest  of  one 
who  is  in  the  legal  enjoyment  of  his  liberty,  the  law,  presum- 
ing his  innocence,  protects  him  from  imposition  of  those  not 
known  to  be  officers,  by  requiring  such  to  make  known  their 
legal  authority   before  he  is  obliged  to  surrender. 

In  State  v.  Gai^ett,  60  X.  C,  144,  at  page  150,  it  is  held: 
"One  who  is  not  a  known  officer  ought  to  show  his  warrant, 
and  read  it  if  required,  but  it  would  seem  that  this  duty  is 
not  so  imperative  as  that  a  neglect  of  it  will  make  him  a  tres- 
passer db  initio^  where  there  is  proof  that  the  party,  subject 
to  be  arrested,  had  notice  of  the  warrant  and  was  fully  aware 
of  its  contents,"  etc. 
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So  careful  is  the  law  to  protect  those  who  have  not  been 
tried  and  convicted,  that  the  "outlaws"  are  entitled  to  be 
"called  upon  and  warned  to  surrender"  before  thev  are  al- 
lowed to  be  slain.     Code  1131.     But  they  belong  to  the  same 
class — *' accused*' — with  those  to  whom  the  authorities  cited 
in  the  opinion  of  the  Court  refer,  and  relate  to  the  conduct 
and  power  of  officers  in  making  the  arrest  in  limine.     After 
an  arrest  has  been  made,  it  is  the  dutv  of  the  officer  to  holi 
him,  even  if  it  becomes  necessary  to  take  his  life  in  doing  so. 
In  State  v.  Sigma?},  106  X.  C,  732,  it  is  held  that  "after  an 
accused  person  has  been  arrested,  an  officer  is  justified  in 
using  the  amount  of  force  necessary  to  detain  him  in  custody, 
and  he  may  kill  his  prisoner  to  prevent  his  escape,  provided 
it  becomes  necessary,  whether  he  be  charged  with  a  felonv 
or  misdemeanor."     1  Bishop  Cr.  Pr.,  sec.  618.     Why  should 
the  escaped  convict  be  entitled  to  any  more  protection  tlian 
while  escaping?     He  can  not  fall  within  the  protection  of 
those  sections  of  The  Code  which  are  made  for  the  benefit  of 
those  having  a  legal  right  to  control  their  time  and  conduct 
before  a  conviction.     Xo  machinery  of  the  law  is  provided 
for  the  capture  of  an  escaped  felon  under  sentence.     War- 
rants are  provided  for  the  arrest  of  the  accused,  to  the  end 
that  the  truth  may  be  inquired  into — not  for  the  convicted. 
After  conviction  and  sentence,  the  felon  has  no  liberty.    By 
his  own  wilful  conduct  he  has  forfeited  it,  and  it  has  been  so 
adjudged.     Having  escaped  the  prison  to  which  he  was  con- 
signed, the  law  owes  him  no  protection.     !N'one  owe  him  suc- 
cor or  comfort.     He  is  the  prisoner  of  the  State,  and  should 
be  captured  wherever  and  by  whomsoever  found.     While  the 
law  imposes  no  obligation  upon  citizens  generally  to  capture 
him,  yet  they  are  forbidden  to  receive,  relieve,  comfort  or 
assist  him.     Yet  it  is  the  legal  duty  of  those  officers,  who 
were  encharged  with  the  custody  of  such  convict,  to  go  and 
take  him  wherever  he  is  known  to  be ;  for  his  personal  libertv 
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is  not  within  the  pale  of  any  jurisdiction.  He  has  no  right 
to  question  the  authority  of  his  captor,  or  to  require  the  read- 
ing of  a  warrant  or  capias,  for  the  law  has  made  no  such 
provision  in  his  hehalf. 

When  the  deceased  undertook  to  make  his  escape,  he  well 
knew,  or  ought  to  have  known,  that  it  was  the  duty  of  his 
custodians  to  stop  his  flight,  by  taking  his  life,  if  it  could 
not  he  accomplislied  othenvise.  Code,  sec.  3443.  Having 
gotten  heyond  their  reach,  his  liberty  still  belonged  to  the 
State,  U)  which  he  had  forfeited  it,  and  a  duty  rested  upon 
those  charired  with  Ins  confinement  to  reduce  him  to  their 
custody  again,  and  in  doing  so  he  was  entitled  to  no  duty 
other  than  liumane  treatment  after  being  reduced  to  custody, 
and  not  to  be  wantonly  or  wilfully  killed,  if  his  capture  could 
otherwise  be  accomplished.  The  length  of  time  intervening 
had  not  made  him  oblivious  to  the  fact  that  the  custody  of  his 
body  belonged  to  the  prison  whence  he  had  fled,  and  upon  the 
sight  of  the  strangers  and  hearing  the  words,  "  Hold  up," 
"You  are  my  prisoner,"  he  recognized  the  presence  of  legal 
authority  for  his  capture,  and  resumed  the  same  risk  which 
he  took  when  he  first  made  his  escape.  What  else  could  the 
officer  have  done  ?  Should  he  have  been  required  to  use  only 
those  means  necessary  to  arrest  an  unconvicted  citizen,  which, 
if  insufficient  to  arrest,  to  allow  him  to  escape,  or  should  he 
have  used  those  means  required  to  prevent  the  original 
escape  ?  It  appears  to  me  that  the  officer  did  all  in  his  power 
to  capture  him  without  taking  his  life.  He  gave  him  the 
same  warning  that  the  law  allows  to  an  unconvicted  "out- 
law." First,  he  ordered  him  to  stop,  and  told  him  that  he 
was  his  prisoner,  then  pursued,  hallooing  "Halt"  at  every 
jump,  then  firing  his  pistol  to  warn,  and  lastly,  firing  to  hit. 
To  have  done  less  would  not  have  been  the  utmost  effort  of 
the  officer. 

In  retaking  him,  the  same  force  was  permissible  that  was 


«14  IN  THE  SUPEEME  COURT.  [138 


State  v.  Stanchx. 


allowable  in  keeping  and  detaining  in  custody  an  "accused" 
person  after  arrest. 

Considering  the  law,  as  I  view  it  in  this  case,  the  prisoner 
was  justified  and  ought  to  have  been  acquitted. 

Clark,  J.,  concurs  in  the  dissenting  opinion. 
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MEMORANDA  OF  CASES  DISPOSED  OF  WITHOUT 

OPINION. 


Appeals  disposed  of  by  Per  Curiam  order: 

In  Re  Pendleton,  from  Pasquotank ;  E.  F.  Aydleit,  for 
petitioner.     AflSrmed. 

KiLBY  r.  Cedar  Works;  Bond,  Smith,  and  Skinner  & 
Whedbee,  for  plaintiff;  Aydlett,  and  Shepherd  &  Shepherd, 
for  defendant.     AflSrmed. 

State  v.  Newsome;  Attorney -General,  for  the  State;  R. 
B.  Peebles,  for  defendant.     Affirmed. 

Bradley  v.  Johnston.     Settled  by  the  parties. 

Williams  v,  Norfolk  and  Carolina  Railroad  Co.;  F. 
D.  Winston  and  Alex.  Lassiter  for  plaintiff;  Geo,  Cowpcr, 
for  defendant.     Affirmed. 

Fleming  v.  Lumber  Co.,  Skinner  &  Whedbee,  for  plain- 
tiff; /.  L.  Fleming,  for  defendant.     New  trial. 

Gee  r.  Hill;  C.  M.  Cooke,  for  plaintiff;  Rickett  d- 
Spruill,  for  defendant.     Affirmed. 

Hicks  v.  Burroughs.     Dismissed  under  Rule  17. 

Eatman  V,  Lamb.     Dismissed  under  Rule  17. 

Abernathy  V,  Wilkin  s.     Dismissed  under  Rule  17. 

State  v.  Whitaker,  Attorney-General,  for  State;  J.  C. 
L.  Harris,  for  defendant.     Affirmed. 

Statk  r.  Wilder,  Attorney-General,  for  State;  B.  C. 
Beckwith,  for  defendant.     Affirmed. 

Marshburn  v\  Lashlie;  Battle  &  Mordecai,  and  H.  E. 
Norris,  for  plaintiff;  Argo  &  Snow,  for  defendant.  Affirmed. 

Pipkin  r.  Wilmington  and  Weldon  Railroad  Co. ;  A  l- 
len  &  Dortch,  and  T.  B,  Womack,  for  plaintiff;  F.  A.  Dan- 
iels, for  defendant.     Affirmed. 

In  Re  Johnston  ;  Baylus  Cade,  for  petitioner ;  Bushee  & 
Busbee,  and  Argo  &  Snow,  for  respondent. 
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JOHN  P.  MALLETT  and  C.  B.  MEHEGAN,  Plaintiffs  in  Ebror  v. 

STATE  OF  NORTH  CAROUNA. 

(In  the  United  States  Supreme  Court,  October  Term,  1900.) 

Error  to  the  Supreme  Court  of  North  Carolina. 

No.  189.    Argued  April  8, 1901.    Decided  May  20.  1901. 

CRIMINAL  LAW—Appeal  by  State— Ex  Post  Facto  Law- Equal  Pro- 
tection  of  the  Laws. 

1.  Federal  questions  raised  by  petition  for  rehearing  after  a  State  Court 
has  filed  its  opinion,  before  that  has  been  certified  down,  and  when 
that  Court  entertains  the  petition  and  proceeds  to  discuss  and  de- 
cide those  questions,  are  not  raised  too  late  for  the  purpose  of  a 
writ  of  error  from  the  Supreme  Court  of  the  United  States. 

3.  The  provision  for  an  appeal  by  the  State  in  a  criminal  case  from  the 

grant  of  a  new  trial,  which  was  enacted  by  the  North  Carolina  act 
of  March  6, 1899,  is  not  ex  post  facto  in  violation  of  U.  S  Const., 
Art.  I,  §  10,  as  applied  to  cases  in  which  the  trial  had  been  had, 
though  the  new  trial  had  not  been  granted,  before  the  statute  was 
passed. 

8.  The  allowance  of  an  appeal  to  the  State  from  the  court  of  one  dis- 
trict, but  not  from  another  district,  of  the  State  in  case  of  the 
grant  of  a  new  trial  to  an  accused  person,  is  not  a  denial  of  the 
equal  protection  of  the  laws  guaranteed  by  the  U.  S.  Const..  14th 
Amendment. 

4.  A  Federal  question  in  respect  to  admission  of  evidence  cannot  be 

passed  upon  by  the  Supreme  Court  of  the  United  States  on  writ  of 
error  to  a  State  court,  when  the  question  as  to  the  evidence  was 
not  dealt  with  by  the  State  court  as  a  Federal  question. 

In  error  ti)  the  Supreme  Court  of  North  Carolina,  to  re- 
vie^v  a  decision  reversing  a  judgment;  in  ?».  criminal  ca.S!e. 
Affirmed,  For  the  same  case  in  the  North  Carolina  Reports, 
see  125  N.  C,  71S. 
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Statonient  bv  Mr.  Justice  Shiras  : 

I. 

In  Septennber,  1898,  John  P.  Mallett  and  Charles  B. 
iMebey^an  were  indicted  and  tried  in  the  Criminal  Court  of 
the  county  of  Edgecombe,  IN^orth  Carolina,  for  conspiracy 
to  defraud.  Thev  were  convicted  and  sentenced  to  two 
jears'  imprisonment  in  the  common  jail.  They  appealed  t^ 
the  Superior  Court.  The  record  was  certified  up  by  the 
Clerk  of  the  Criminal  Court  on  April  1,  1899.  The  Supe- 
]ior  Court  reversed  the  verdict  and  judgment,  and  fipranted  a 
new  trial.  From  this  judgment  of  the  Superior  Court  the 
State  appealed,  on  July  7,  1899,  to  the  Supreme  Court,  which 
reversed  the  judgment  of  the  Superior  Court,  and  remanded 
the  cause  to  the  Criminal  Court,  with  directions  that  the 
sentence  imposed  by  that  Court  should  be  carried  into  execu- 
tion. 

At  the  time  of  the  commission  of  the  offence,  and  at  fhe 
time  of  the  trial  in  the  Criminal  Court  of  p](li;oeomlx?  Conntv 
the  State  of  [North  C^^arolina  was  not  entitled  to  appeal  to  the 
Supreme  Court  of  the  State  from  the  judgment  of  the  Su- 
perior Court  granting  the  defendants  a  new  trial.  There 
are  two  district  criminal  courts  in  the  State — the  Eastern 
and  the  West(»rn.  In  the  Eastern  District,  in  which,  the 
county  of  Edgecombe  is  situated,  tlie  State,  since  ifarch  fi, 
1899,  by  legislation  of  that  date,  is  allowed  to  appeal  to  the 
Suprc^me  Court  from  a  judgment  of  tlie  Superior  Court 
granting  a  defendaiit  a  new  trial,  but  such  right  of  ap- 
peal is  not  allowed  to  the  State  from  judsnnents  of 
the  Superior  Court  in  cases  on  appeal  from  the  Western  Dis- 
trict Criminal  Court.  It  thus  appears  that  the  right  of  ap- 
peal from  the  Superior  Court  to  the  Supreme  Court  was  con- 
ferred upon  the  State  after  the  commission  of  the  offence  and 
the  trial  in  the  Criminal  and  before  Superior  Court  h^A 
granted  a  new  trial. 

From  the  judgment  of  the  Supreme  Court  of  the  State  a 
writ  of  error  was  allowed  to  this  Court. 
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F.  H.  Busbee  and  R.  0.  Burton,  for  the  plaintiffs  in  error. 

Zeb.  V.  Walser,  Attorney-General  of  North  Carolina,  J. 
C.  L.  Harris,  B.  O.  Green,  and  0.  A.  Gooh,  for  the  defend- 
ant in  error. 

Mr.  Justice  Siiiras  delivered  the  opinion  of  the  Court : 

Before  considering  the  errors  assigned  by  the  plaintiffs  in 
error  to  the  judgment  of  the  Supreme  Court  of  North  Caro- 
lina, it  is  proper  that  we  should  dispose  of  the  motion  made 
by  the  counsel  for  the  State  to  dismiss  the  writ  of  error,  on 
the  alleged  ground  that  the  record  does  not  disclose  that  any 
Federal  question  was  raised  in  either  of  the  courts  in  which 
the  case  was  heard,  and  that  no  such  question  waa  raised. 

It  is,  of  course,  obvious  that  there  was  no  opportunity  for 
the  defense  to  raise  in  the  Criminal  Court  the  question  as  to 
the  validity,  as  against  the  defendants,  of  the  l^slation  al- 
lowing an  appeal  to  the  Supreme  Court,  because  that  legisla- 
tion was  not  enacted  till  after  the  trial  had  been  concluded. 

It  would  also  seem  that  the  question  of  the  validity  of  that 
legislation,  in  its  Federal  aspect,  was  not  raised  or  considered 
in  the  Superior  Court.  It  is  true  that  in  that  Court  error 
was  alleged  to  the  action  of  the  Criminal  Court  in  permitting 
evidence  of  certain  statements  in  the  books  of  the  defend- 
ants, and  which  books  had  been  seized  by  the  Sheriff  under 
an  attachment  against  the  property  of  the  defendants,  to  be 
used  on  the  trial  against  the  defendants  and  over  their  ob- 
jection; and  that  contention  was  sustained  by  the  Superior 
Court,  and  the  new  trial  was  granted  for  that  and  other  rea- 
sons. But  it  does  not  appear  that  the  Superior  Court  was 
formally  called  upon  to  consider  any  Federal  question. 

But  we  are  of  opinion  that  questions  arising  under  the 
Constitution  and  laws  of  the  United  States  were  presented 
in  the  Supreme  Court  of  the  State,  and  were  by  that  Court 
considered  and  decided  against  the  party  invoking  their 
protection. 

It  is  true,  as  we  learn  from  the  first  opinion  filed  by  the 
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Supreme  Court,  that  such  Federal  questions  were  not  con- 
sidered by  that  Court,  or,  at  all  events,  were  not  treated  as 
Federal  questions,  but  as  questions  arising  under  State  laws. 
But  tlio  record  disr^loses  that,  after  that  opinion  had  been 
filed,  but  before  it  had  been  certified  down,  tie  defendants 
filed  a  petition  for  reargument,  and  presented  the  Federal 
question,  on  which  they  rely.  The  Supreme  Court  enter- 
tained the*  petition,  and  proceeded  to  discuss  and  decide  the 
Federal  questions.  In  support  of  the  motion  to  dismiss, 
nuanerous  decisions  of  this  Court  are  cited  to  the  effect  that  it 
is  too  late  to  raise  a  Federal  question  by  a  petition  for  a  re- 
hearing in  the  Supreme  Court  of  a  State  after  tliat  Court 
has  pronoimced  its  final  decision.  Loeher  v,  Schroeder,  149 
U.  S.,  580;  Saytvard  i\  Denny,  158  U.  S.,  1^3;  Pirn  v.  St 
Louis,  165  U.  S.,  273. 

But  those  were  cases  in  which  the  Supreme  Court  of  the 
State  refused  the  petition  for  a  rehearing,  and  dismissed  the 
petition  without  passing  upon  the  Federal  questions.  In  the 
present  case,  as  already  stated,  the  Supreme  Court  of  TSTorth 
Carolina  did  not  refuse  to  consider  the  Federal  questions 
raised  in  the  petition,  but  disposed  of  them  in  an  opinion 
found  in  this  record.  State  v,  Mallett,  125  ]S'.  C,  718.  Had 
that  Court  declined  to  pass  upon  the  Federal  questions,  and 
dismissed  the  petition  without  considering  them,  we  certainly 
would  not  undertake  to  revise  their  action. 

The  first  (ibntention  we  encounter  in  the  assignments  of 
error  is  that,  as  the  statute  which  provides  for  an  appeal  from 
ihe  Superior  Court  to  the  Supreme  Court  in  criminal  cases 
was  not  i>assed  imtil  after  the  commission  of  the  offence 
charged  and  the  trial  in  the  Criminal  Oourt,  it  was,  as 
against  the  plaintiffs  in  error,  ex  post  facto  and  in  violation 
of  Art.  1,  sec.  10,  of  the  Constitution  of  the  United  States. 

The  opinion  of  the  Supreme  Court  stating  the  facts  and 
disposing  of  this  question  is  brief,  and  may  be  properly 
quoted : 
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to 


The  next  exception  in  the  petition  is  that  at  the  time  of 
the  oflFence  the  statute  allowed  no  appeal  to  the  State  from 
the  ruling  of  the  Superior  Oooirt  Judge.  But  the  defend- 
ants had  no  Vested  rigjhts'  in  the  remedies  and  methods  of 
procedure  in  trials  for  crime.  They  can  not  be  said  to  have 
committed  this  crime  relying  upon  the  fact  that  there  was 
no  appeal  given  the  State  in  such  cases.  If  they  had  con- 
sidered that  matter  thev  must  have  knowTi  that  the  State  had 
as  much  power  to  amend  section  1237  as  it  had  lo  pass  it, 
and  they  committed  the  crime  subject  to  the  probability  that 
appeals  in  rulings  upon  matters  of  law  would  be  given  the 
State  from  these  intermediate  courts.  At  any  rate,  their 
complaint  is  of  errors  in  the  trial  court,  and  when  they  ap- 
pealed to  the  Superior  Court  they  did  so  by  virtue  of  an  act 
which  provided  that  the  ruling«  of  that  Court  ujmhi  their 
case  could  be  reviewed,  at  the  instance  of  the  State,  in  a  still 
higher  Court.  The  appeal  was  certified  up  to  the  Superior 
Court  April  1,  1899,  and  on  July  7,  1899,  the  appeal  was 
taken  to  this  Court.  The  statute  regulating  appeals  from 
the  Eastern  District  Criminal  Court  (chapter  471,  Laws 
1899),  was  ratified  March  6,  1899." 

The  subject  has  been  several  times  considered  by  this 
Court.  The  first  case  was  that  of  Colder  v.  Bull,  3  Dall., 
386,  where  the  important  decision  was  made  that  the  pro- 
vision prohibiting  ex  post  facto  laws  had  no  application  to 
legislation  concerning  civil  rights.  But  the  opinion,  deliv- 
ered bv  Mr.  Jiistico  Cliase,  contains  a  classification  of  tlie 
criminal  cases  in  which  the  provision  is  applicable: 

"1st.  Every  law  that  makes  an  action  done  before  the 
passing  of  the  law,  and  which  was  innocent  when  done,  crim- 
inal, and  punishes  such  action.  2d.  Every  law  that  aggra- 
vates the  crime  or  makes  it  greater  than  it  was  when  com- 
mitted. 3d.  Every  law  that  changes  the  punishment  and 
inflicts  a  greater  punishment  than  the  law  annexed  to  the 
crime  when  committed.  4th.  Every  law  that  alters  the  legal 
rules  of  evidence,  and  receives  less  or  different  testimony 
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than  the  law  required  at  the  time  of  the  eommissioii  of  the 
offense  in  order  to  convict  the  offender." 

In  Cunimings  v.  Missouri,  4  Wall.,  2T7,  and  Ex  parte  Gar- 
land, 4  Wall.,  333,  a  law  which  eixduded  a  minister  of  the 
gospel  from  the  exercise  of  his  clerical  fimctions,  and  a  law- 
yer from  practice  in  the  courts,  unless  each  would  take  an 
oath  that  they  had  not  engaged  in  or  encouraged  amied 
hostilities  against  the  government  of  the  United  States, 
was  held  to  be  an  ex  post  facto  law,  because  it  pun- 
States,  was  held  to  be  an  err  post  facto  law,  because  it  pnn- 
isihed,  in  a  manner  not  before  prescribed  by  law,  offenses  com- 
mitted before  its  passage,  and  because  it  irstituted  a  new 
rule  of  evidence  in  aid  of  conviction. 

In  Kring  v,  MissouH,  107  U.  S.,  221,  will  be  found  an 
elaborate  review  of  the  history  of  the  ex  post  facto  clause  of 
the  Constitution,  and  of  its  construction  bv  the  Federal  and 
the  State  courts.  Kring  was  convicted  of  murder  in  the  first 
degree,  and  the  judgment  of  condemnation  v.'as  affirmefl  hv 
the  Supreme  Court  of  Missouri.  A  previous  sentence  pro- 
nounced on  his  plea  of  murder  in  the  second  degree,  and 
subjecting  him  to  an  imprisonment  for  twenty-five  years,  had, 
on  his  appeal,  been  reversed  and  set  aside.  By  the  law  of 
Missouri  in  force  when  the  homicide  was  conmiitted  this 
sentence  was  an  acquittal  of  the  crime  of  murder  in  the  first 
degree;  but  before  his  plea  of  guilty  was  entered  the  law 
was  changed,  so  that,  by  the  force  of  its  provisions,  if  a  judg^ 
ment  on  that  plea  be  lawfully  set  aside,  it  shall  not  be  held 
to  be  an  acquittal  of  the  higher  crime ;  and  it  was  held,  four 
of  the  Justices  dissenting,  that,  as  to  this  case,  the  new  law 
was  an  ex  post  facto  law,  and  that  he  could  not  again  be  tried 
for  murder  in  the  first  degi'ee. 

-  In  Hopf  V.  Utah,  110  U.  S.,  574,  one  of  the  questions  pre- 
sented was  whether  a  law  which  made  it  competent  for  wit- 
nesses to  testify  to  the  commission  of  a  crime  who  were  in- 
competent to  so  testify  at  the  time  the  crime  was  so  commit- 
ted was  an  ex  post  facto  law,  and  it  was  unanimously  held 
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otherwise.  Kring  v.  Missouri  was  cited  and  relied  on  by 
the  plaintiff  in  error,  and  was  disposed  of  by  the  Courts  per 
Mr.  Justice  Harlan,  in  the  following  observ^ations : 

"That  decision  proceeded  upon  the  ground  that  the  State 
Constitution  deprived  the  accused  of  a  substantial  right  which 
the  law  gave  him  when  the  offence  was  committed,  and  there- 
fore, in  its  application  to  that  offence  and  its  consequences, 
altered  the  situation  of  the  party  to  his  disadvantage.  By 
the  law  as  established  when  the  offence  was  committed,  Ejrini; 
could  not  have  been  punished  with  death  after  his  conviction 
of  murder  in  the  second  degree,  whereas,  by  the  abrogation 
of  that  law  by  the  constitutional  provision,  subsequently 
adopted,  he  could  thereafter  be  tried  and  convicted  of  murder 
in  the  first  degree.  *  *  *  Thus  the  judgment  of  convic- 
tion of  murder  in  the  second  degree  was  deprived  of  all  force 
as  evidence  to  establish  his  absolute  immunity  thereafter 
from  punishment  for  murder  in  the  first  degree.  This  was 
held  to  be  the  deprivation  of  a  substantial  right  which  the 
accused  had  at  the  time  the  allied  offence  was  committed. 

"But  there  are  no  such  features  in  the  case  before  us. 
Statutes  which  simply  enlarge  the  class  of  persons  who  may 
be  competent  to  testify  in  criminal  cases  are  not  ex  post  facto 
in  their  application  to  prosecutions  for  crimes  committed 
prior  to  their  passage ;  for  they  do  not  attach  criminality  to 
any  act  previously  done,  and  which  was  innocent  when  done ; 
nor  aggravate  any  crime  theretofore  committed ;  nor  provide 
a  greater  punishment  therefor  than  was  prescribed  at  the 
time  of  its  commission ;  nor  do  they  alter  the  degree,  or  lessen 
the  amount  or  measure,  of  the  proof  which  was  made  neces- 
sary to  conviction  when  the  crime  was  committed.  The 
crime  for  which  the  present  defendant  was  indicted,  the  pun- 
ishment prescribed  therefor,  and  the  quantity  or  degree  of 
proof  necessary  to  establish  his  guilt,  all  remained  unaffected 
by  the  subsequent  statute.  Any  statutory  alteration  of  the 
legal  rules  of  evidence  which  would  authorize  conviction  upon 

128 40 


I 


626  APPEXDIX  A. 


less  proof,  in  amount  or  degree,  than  was  required  when  the 
offense  was  committed,  might,  in  respect  of  that  offense,  be 
obnoxious  to  the  constitutional  inhibition  upon  ex  post  facto 
laws.  But  alterations  which  do  not  increase  the  punishment 
nor  change  the  ingredients  of  the  offence,  or  the  ultimate 
facts  necessary  to  establish  guilt,  but,  leaving  untouched  Ae 
nature  of  the  crime  and  the  amount  or  degree  of  proof  essen- 
tial to  conviction,  only  remove  existing  restrictions  upon  the 
competency  of  certain  classes  of  persons  as  witnesses, 
relate  to  modes  of  procedure  only,  in  which  no  one 
can  be  said  to  have  a  vested  rights  and  which  the  State, 
ui)on  grounds  of  public  policy,  may  regulate  at  pleasure. 
Such  regulations  of  the  mode  in  which  the  facts  oonstitating 
guilt  may  be  placed  before  the  jury  can  be  made  applicable 
to  prosecutions  or  trials  thereafter  had,  without  refer^ice 
to  the  date  of  the  commission  of  the  offence  charged," 

In  Gihso7i  v.  Mississippi,  162  U.  S.,  656,  it  was  held  that 
the  Mississippi  Code,  in  force  when  the  indictment  waa 
found,  did  not  affect  in  any  degree  the  substantial  ri^ts  of 
those  who  had  committed  crime  prior  to  its  going  into  effect; 
it  did  not  make  criminal  and  punishable  any  act  that  was 
innocent  when  committed,  nor  aggravate  any  crime  previously 
committed,  nor  inflict  a  greater  punishment  than  the  law  an- 
nexed to  such  crime  at  the  time  of  its  commission,  nor  alter 
the  legal  rules  of  evidence  in  order  to  convict  the  offender; 
that  the  inhibition  upon  the  passage  of  ex  post  facto  laws 
does  not  give  a  criminal  a  right  to  be  tried,  in  all  reapects, 
by  the  law  in  force  when  the  crime  charged  was  oonunitted; 
that  the  mode  of  trial  is  always  under  legislative  control,  sub- 
ject only  to  the  condition  that  the  Legislature  may  not,  un- 
der the  guise  of  establishing  modes  of  procedure  and  pre- 
scribing remedies,  violate  the  accepted  principles  that  pro- 
tect an  accused  person  against  ex  post  facto  enactments. 

In  Thompson  v.  Missouri,  lYl  IT.  S.,  380,  it  was  held  that 
an  act  of  the  Legislature  of  Missouri,  providing  that  coat 
parison  of  a  disputed  writing  with  any  writing  proved  to  the 
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satisfaction  of  the  Judge  to  be  genuine,  shall  be  permitted  to 
be  made  by  witnesses,  and  such  writings  and  the  evidence  of 
witnesses  respecting  the  same  may  be  submitted  to  the  Court 
and  jury  as  evidence  of  the  genuineness  or  otherwise  of  the 
writing  in  dispute,  is  not  ex  post  facto,  under  the  Constitu- 
tion of  the  United  States,  when  applied  to  prosecutions  for 
crimes  committed  prior  to  its  passage.  In  the  opinion  in 
this  case  the  previous  decisions  were  again  reviewed,  and  the 
following  passage  from  Cooley^s  Treatise  on  Constitutional 
Limitations  was  quoted  with  approval: 

"So  far  as  mere  modes  of  procedure  are  concerned  a  party 
has  no  more  right,  in  a  criminal  than  in  a  civil  action,  to 
insist  that  his  case  shall  be  disposed  of  under  the  law  in  force 
when  the  act  to  be  investigated  is  charged  to  have  taken 
place.  Remedies  must  always  be  under  the  control  of  the 
Legislature,  and  it  would  create  endless  confusion  in  legal 
proceedings  if  every  case  was  to  be  conducted  only  in  ac- 
cordance with  the  rules  of  practice,  and  heard  only  by  the 
courts  in  existence  when  its  facts  arose.  The  Legislature 
may  abolish  courts  and  create  new  ones,  and  it  may  prescribe 
altogether  different  modes  of  procedure  in  its  discretion, 
though  it  can  not  lawfully,  we  think,  in  so  doing,  dispense 
with  any  of  those  substantial  protections  with  which  the  ex- 
isting law  surrounds  the  person  accused  of  crime."  Chap. 
9,  page  272,  5th  Ed.  See  likewise  Duncan  v.  Missouri,  152 
U.  S.,  377. 

Applying  the  principles  established  by  these  cases  to  the 
facts  of  the  present  case,  we  think  it  may  be  concluded  that 
the  legislation  of  North  Carolina  in  question  did  not  make 
that  a  criminal  act  which  was  innocent  when  done;  did  not 
aggravate  an  offence  or  change  the  punishment  and  make  it 
greater  than  when  it  was  committed ;  did  not  alter  the  rules 
of  evidence,  and  require  less  or  different  evidence  than  the 
law  required  at  the  time  of  the  commission  of  the  offence; 
and  did  not  deprive  the  accused  of  any  substantial  right  or 
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immunity  possessed  by  them  at  the  time  of  the  oommissioii  of 
the  offence  charged. 

It  must  not  be  overlooked  that,  when  the  plaintiffs  in 
error  perfected  their  appeal  from  the  Criminal  Court,  by 
procuring  its  certification,  on  April  1,  1899,  to  the  Superior 
Court,  the  new  law,  ratified  on  March  6,  1899,  provided 
that  the  State  could  have  the  decision  of  that  Court  reviewed 
by  the  Supreme  Court. 

Upon  the  whole,  therefore,  we  agree  with  the  Supreme 
Court  of  North  Carolina  in  holding  that  the  law  granting 
the  right  of  appeal  to  the  State  from  the  Suj^erior  to  the 
Supreme  Court  of  the  State  was  not  an  ex  post  facto  law 
within  the  meaning  of  the  Constitution  of  the  United  States. 

The  further  contention,  that  the  plaintiffs  in  error  were 
denied  the  equal  protection  of  the  laws  because  the  State  was 
allowed  an  appeal  from  the  Superior  Court  of  the  Eastern, 
and  not  from  the  Western,  District  of  the  State,  is  not  well 
founded. 

In  Missouri  v,  Lewis,  101  U.  S.,  23,  suh  nom.  Bowman  v. 
Lewis,  25  L.  Ed.,  989,  it  was  held  that,  by  the  14th 
Amendment  of  the  Constitution  of  the  United  States, 
a  State  is  not  prohibited  from  prescribing  the  juris- 
diction of  the  several  courts,  either  as  to  their  territorial 
limits,  or  the  subject-matter,  amount,  or  finality  of  their  re- 
spective judgments  or  decrees ;  and  that  where,  by  the  Con- 
stitution and  laws  of  Missouri,  the  St.  Louis  Court  of  Ap- 
jjcals  has  exclusive  jurisdiction  in  certain  cases  of  all  appeals 
from  the  Circuit  Courts  in  St.  Louis  and  s^ome  adjoining 
counties,  and  the  Supreme  Court  has  jurisdiction  of  appeals 
in  like  cases  from  the  Circuit  Courts  of  the  remaining  coun- 
ties of  the  State,  such  an  adjustment  of  appellate  jurisdiction 
is  not  forbidden  by  anything  contained  in  the  14th  Amend- 
ment. It  was  said  by  Mr.  Justice  Bradley,  giving  the  opin- 
ion of  the  Court: 

"Each  State  has  the  right  to  make  political  subdivisions  of 
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its  territory  for  municipal  purposes,  and  to  regulate  their 
local  government.  As  respects  the  administration  of  justice, 
it  may  establish  one  system  of  courts  for  cities  and  another 
for  rural  districts,  one  system*  for  one  portion  of  its  territory 
and  another  system  for  another  portion.  Conjvenience,  if 
not  necessity,  often  requires  this  to  be  done,  and  it  would 
Eci  iously  interfere  with  the  power  of  a  State  to  regulate  its 
internal  affairs  to  deny  to  it  this  right.  We  think  it  is  not 
denied  or  taken  away  by  anything  in  the  Constitution  of  the 
United  States,  including  the  amendments  thereto.  *  *  ♦ 
If  every  person  residing  or  being  in  either  portion  of  the 
State  should  be  accorded  the  equal  protection  of  the  laws  pre- 
vailing there,  he  could  not  justly  oomplain  of  a  violation  of 
the  clause  referred  to.  For,  as  before  said,  it  has  respect 
to  persons  and  classes  of  persons.  It  means  that  no  person 
or  class  of  persons  shall  be  denied  the  same  protection  of  the 
laws  which  is  enjoyed  by  other  persons  or  other  classes  in 
tbe  same  place  and  under  like  circumstances.  The  14th 
Amendment  does  not  profess  to  secure  to  all  persons  in  the 
United  States  the  benefit  of  the  same  laws  and  the  same 
remedies.  Great  diversities  in  these  respects  may  exist  in 
Iwo  States  separated  only  by  an  imaginary  line.  On  one 
side  of  the  line  there  may  be  a  right  of  trial  by  jury,  and  on 
tl)e  other  side  no  such  right.  Each  State  prescribes  its  own 
n?.odes  of  judicial  proceeding.  If  diversities  of  laws  and 
judicial  proceedings  may  exist  in  the  several  States  without 
violating  the  equality  clause  in  the  14th  Amendment,  there 
is  no  solid  reason  why  there  may  not  be  such  diversities  in 
different  parts  of  the  same  State.  A  uniformity  which  is 
not  essential  as  regards  different  States  can  not  be  essential 
as  regards  different  parts  of  a  State,  provided,  that  in  each 
and  all  there  is  no  infraction  of  the  constitutional  pro- 
vision." 

The  principles  of  this  case  have  been  approved  and  applied 
in  several  subsequent  cases.     Hallinger  v.  Davis,  146  U.  S., 
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314,  322 ;  Hodgson  v.  Vermont^  168  U.  S.,  272 ;  Holden  v. 
Hardy,  169  TJ.  S.,  384;  Brovm  v.  New  Jersey,  176  TJ.  S., 
172. 

We  therefore  see  no  error  in  the  action  of  the  Supreme 
Court  of  North  Carolina  in  holding  that  the  State  has  con- 
trol of  itfi  own  legislation  as  to  the  cases  in  which  it  will 
permit  appeals  in  its  own  behalf  in  its  courts. 

There  remains  to  consider  the  contention  that,  in  the  trial 
in  the  Criminal  Court,  by  the  use  of  certain  books  of  accaont 
belonging  to  them,  the  plaintiffs  in  error  were  thereby  made 
to  be  witnesses  against  themselves,  and  thus  their  privileges 
and  immunities  as  citizens  of  the  United  States  have  beezi 
abridged,  and  they  are  deprived  of  their  liberty  without  due 
process  of  law,  contrary  to  the  14th  Amendment  to  the  Con- 
stitution of  the  TTnited  States. 

In  the  petition  for  a  rehearing  in  the  Supreme  Court, 
which,  as  we  have  seen,  is  the  only  part  of  the  record  on 
which  the  plaintiffs  in  error  can  rely  as  raising:  Federal  ques- 
tions, the  point  was  thus  presented : 

"That  prior  to  the  beginning  of  this  action  an  attachment 
against  the  property  of  the  defendants  was  issued  at  the  in- 
stance of  J.  M.  Baker,  administrator  of  If.  L.  Woolard  and 
of  Solomon  Woolard,  who  is  the  chief  prosecuting  witness  in 
the  case.  By  virtue  of  said  attachment  the  Sheriff  of  Edge- 
combe County  seized  the  ledger  and  counter  book  of  the  de- 
fendants and  has  kept  possession  of  them  up  to  this  time. 
At  the  trial  of  the  present  indictment  the  said  books  so 
wrongfully  taken  from  the  defendants  were  offered  in  evi- 
dence. The  defendants  objected;  the  objection  was  over- 
niled,  and  the  defendants  excepted.  In  this  the  defendants 
submit  there  was  error.  For  it  is,  in  effect,  making  the 
defendants  give  evidence  against  themselves  under  the  prin- 
ciples laid  down  in  the  case  of  Boyd  v.  United  States,  116 
TJ.  S.,  616.  At  the  argument  of  this  case  at  this  term  coun- 
sel had  not  found  this  authority,  and  their  argument  did  not 
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go  upon  this  ground.  Since  said  hearing  they  found  said 
ease,  and  they  are  advised  tliat  the  principle  and  the  author- 
ity are  decisive,  and  would  at  once  satisfy  the  Court  of  the 
defendants'  right  to  a  new  trial,  if  the  matter  could  be 
brought  to  it5  attention/' 

The  only  ground  of  objection  shown  by  the  record  to  have 
been  taken  by  defendants'  counsel  to  the  admission  of  this  evi- 
donce  was  '^because  the  testimony  now  offered  was  subsequent 
to  the  examination  in  the  supplementary  proceedings/' 

Nothing  seems  to  have  been  claimed,  either  in  the  Criminal 
Court  or  in  the  Superior  Court,  as  to  the  inadmissibility  of 
the  books  as  evidence  on  the  ground  of  any  provision  of  the 
Federal  Constitution.  The  Supreme  Court  thus  treated  the 
subject : 

"We  will  consider  now  the  only  exception  which  the  peti- 
tion to  reargue  insists  the  Judge  of  the  Superior  Court 
should  have  passed  upon  and  held  in  favor  of  the  defendants, 
t.  e.,  that  the  Sheriff,  by  attachment,  having  seized  the  ledger 
and  counter  book  of  the  defendants,  they  were  put  in  evi- 
dence against  them.  There  was  certainly  no  error  in  using 
the  defendants'  own  entries  against  them-  The  shoes  of  a 
party  charged  with  crime  can  be  taken  and  fitted  to  tracks 
as  evidence,  and  in  one  case,  when  a  party  charged  with  crime 
was  made  to  put  his  foot  into  the  tracks,  the  fact  that  it  fitted 
was  held  competent.  State  v,  Oraham,  Y4  N.  C,  648,  21 
Am.  Rep.,  493.  Nor  has  it  ever  been  suspected  that  if,  upon 
a  search  warrant,  stolen  goods  are  found  in  the  possession  of 
the  prisoner,  that  fact  can  not  be  used  against  him.  Here 
the  books  came  legally  into  the  possession  of  another,  and 
the  tell-tale  entries  were  competent  against  the  parties  making 
them  in  the  course  of  their  business." 

It  therefore  appears  by  the  statement  of  the  plaintiffs  in 
error  in  their  petition  for  a  reaxgument  that  no  Federal  ques- 
tion was  raised  or  considered  in  the  Criminal  Court  or  in  the 
Superior  Court,  in  respect  to  the  admission  of  the  evidence, 
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80  that  there  was  no  basis  on  which  to  claim  error  in  this  le- 
spect  in  those  courts.  Nor  did  the  Supreme  Court,  in  paai- 
ing  upon  the  contention,  deal  with  it  as  a  Federal  queetioiu 
but  as  a  mere  question  arising  under  the  administration  of 
the  criminal  law  of  the  Sta^,  and  there  is,  therefore,  nothing 
in  its  action  for  us  to  review. 

But  we  do  not  wish  to  be  understood  as  implying  that, 
even  if  this  question  had  been  duly  presented  in  the  State 
courts  as  a  Federal  question,  there  was  error  in  <idmitting 
the  evidence  complained  of. 

The  judgment  of  the  Supreme  Court  of  North  Carolina  « 
affirmed. 
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Applicants  fob  License. 

1.  When  Examined, 

Applicants  for  license  to  practice  law  will  be  examined  on 
the  first  Monday  of  each  term,  and  at  no  other  time.  All  ex- 
aminations will  be  in  writing. 

2.  Requirements  and  Course  of  Study. 

Each  applicant  must  have  attained  the  age  of  twenty-one 
years,  and  must  have  studied : 

Ewell's  Essentials,  3  volumes. 

Clark  on  Corporations. 

Clark's  Code  of  Civil  Procedure. 

Schouler  on  Executors. 

Bispham's  Equity. 

Code  of  North  Carolina,  volume  1. 

Sharswood's  Legal  Ethics. 

Each  applicant  must  have  read  law  for  two  years  at  least, 
and  shall  file  with  the  Clerk  a  certificate  of  good  moral  char- 
acter, signed  by  two  members  of  the  bar  who  are  practicing 
attorneys  of  this  Court. 

3.  Deposit, 

Each  applicant  shall  deposit  with  the  Clerk  a  sum  of 
money  sufficient  to  pay  the  license  fee  before  he  shall  be  exam- 
ined; and  if,  upon  his  examination,  he  shall  fail  to  entitle 
himself  to  receive  a  license,  the  money  shall  be  returned  to 
him. 
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Appeals — When  Heasd. 

4.  Docketing. 

Each  appeal  shall  be  docketed  for  the  judicial  district  to 
which  it  properly  belongs.  Appeals  in  criminal  actions  shall 
be  placed  at  the  head  of  the  docket  of  each  district  Appeals 
in  both  civil  and  criminal  cases  shall  be  docketed,  each  in  its 
own  class,  in  the  order  in  which  they  are  filed  with  the  ClerL 

5.  When  Heard, 

The  transcript  of  the  record  on  appeal  from  a  judgment 
rendered  before  the  commencement  of  a  term  of  this  Court 
must  be  docketed  at  such  term  seven  days  before  entering  upon 
the  call  of  the  docket  of  the  district  to  which  it  beloiigs,  and 
stand  for  argument  in  its  order.  The  transcript  of  the  record 
on  appeal  from  a  Court  in  a  county  in  which  the  Court  shall 
be  held  during  the  term  of  this  Court  may  be  filed  at  such 
term  or  at  the  next  succeeding  term.  If  filed  seven  days  he- 
fore  the  Court  begins  tiie  perusal  of  the  docket  of  the  district 
to  which  it  belongs,  it  shall  be  heard  in  its  order ;  otherwise,  if 
a  civil  case,  it  shall  be  continued,  unless,  by  consent,  it  is 
submitted  upon  printed  argument  under  Rule  10;  but  ap- 
peals in  criminal  actions  shall  each  be  heard  at  the  tenn  at 
which  it  is  docketed,  unless  for  cause  or  by  consent  it  is  con- 
tinued: Provided,  however.  That  a  cause  from  the  First, 
Second  and  Third  Districts,  which  is  tried  between  January 
1st  and  the  first  Monday  in  February,  and  between  August 
1st  and  fourth  Monday  in  August,  is  not  required  to  be  dock- 
eted at  the  immediately  succeeding  term  of  this  Court,  thou^ 
if  docketed  in  time  for  hearing  at  said  first  term,  the  appeal 
will  stand  regularly  for  argument 

6.  Appeals  in  Criminal  Actions. 

Appeals  in  criminal  cases,  docketed  seven  days  before  the 
call  of  the  docket  for  their  district,  shall  be  heard  before  the 
appeals  in  civil  cases  from  said  district.  Criminal  appeal* 
docketed  after  the  time  above  stated,  shall  be  called  immedi- 
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ately  at  the  close  of  ai^ument  of  appeals  from  tiie  Sizte^ith 
District^  iinless  for  cause  otherwise  ordered^  and  shall  have 
priority  over  civil  cases  placed  at  the  end  of  the  docket. 

7.  Call  of  Each  Judicial  District. 

Causes  from  each  of  the  districts  will  be  called  on  Tuesday 
of  the  week  for  said  district,  as  follows: 

From  the  1st  District,  on  Tuesday  of  the  first  week. 
From  the  2d  District,  on  Tuesday  of  the  second  week. 
From  the  3d  District,  on  Tuesday  of  the  third  week. 
From  the  4th  District,  on  Tuesday  of  the  fourth  week. 
From  the  5th  District,  on  Tuesday  of  the  fifth  week. 
From  the  6th  District,  on  Tuesday  of  the  sixth  week. 
From  the  7th  District,  on  Tuesday  of  the  seventh  week. , 
From  the  8th  District,  on  Tuesday  of  the  eighth  week. 
From  the  9th  District,  on  Tuesday  of  the  ninth  week. 
From  the  10th  District,  on  Tuesday  of  the  tenth  week. 
From  the  11th  District,  on  Tuesday  of  the  eleventh  week. 
From  the  12th  District,  on  Tuesday  of  the  twelfth  week. 
From  the  13th  District,  on  Tuesday  of  the  thirteenth  week. 
From  the  14th  District,  on  Tuesdav  of  the  fourteenth  week. 
From  the  16th  District,  on  Tuesday  of  the  fifteenth  week. 
From  the  16th  District,  on  Tuesday  of  the  sixteenth  week. 

8.  End  of  Docket. 

The  call  of  causes  not  reached  and  disposed  of  during  the 
period  allotted  to  each  district,  and  those  put  to  the  foot  of 
the  docket,  shall  begin  at  the  close  of  argument  of  appeals 
from  the  Sixteenth  District,  and  each  cause,  in  its  order, 
tried  or  continued,  subject  to  Rule  6. 

9.  Call  of  the  Docket. 

Each  appeal  shall  be  called  in  its  proper  order ;  if  any  party 
shall  not  be  ready,  the  cause,  if  a  civil  action,  may  be  put  to 
the  foot  of  the  district,  by  the  consent  of  the  counsel  appear- 
ing, or  for  cause  shown,  and  be  again  called  when  reached,  if 
the  docket  shall  be  called  a  second  time;  otherwise  the  first 
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call  shall  be  peremptory ;  or  at  the  first  term  of  the  Court  in 
the  year  a  cause  may,  by  consent  of  the  CJourt,  be  put  to  the 
foot  of  the  docket ;  if  no  counsel  appear  for  either  party  at 
the  first  call,  it  will  be  put  to  the  end  of  the  district^  unless 
a  printed  brief  is  filed  by  one  of  the  parties ;  and  if  none 
appear  at  the  second  call,  it  will  be  continued,  unless  the 
Court  shall  otherwise  direct  The  appeals  in  criminal  ac- 
tions will  be  called  peremptorily  for  argument  on  the  first  call 
of  the  docket,  unless  for  good  cause  assigned, 

10.  Svhmi'Ssion  on  Printed  Argument 

When,  by  consent  of  counsel,  it  is  desired  to  submit  a  case 
without  oral  argument,  the  Court  will  receive  printed  argu- 
ments, without  r^ard  to  the  number  of  the  case  on  docket, 
or  date  of  docketing  appeal.  Such  consent  must  be  signed 
by  counsel  of  both  parties  and  filed,  and  the  Clerk  shall  make 
a  note  thereof  on  the  docket,  but  the  Court,  notwithstanding, 
can  direct  an  oral  argument  to  be  made,  if  it  shall  deem  beet 

11.  //  Orally  Argued. 

When  the  case  is  argued  orally  on  the  r^ular  call  of  the 
docket,  in  behalf  of  only  one  of  the  parties,  no  printed  a^ 
gument  for  the  other  party  will  be  received,  unless  it  is  filed 
before  the  oral  argument  begins.  No  brief  or  argument 
will  be  received  after  a  case  has  been  argued  or  submitted, 
except  upon  leave  granted  in  open  Court,  after  notice  to 
opposing  counsel. 

12.  If  BHef  Filed  by  Either  Party. 

When  a  case  is  reached  on  the  regular  call  of  the  docket, 
and  a  printed  brief  or  argument  shall  be  filed  for  either  party? 
the  case  shall  stand  on  the  same  footing  as  if  there  were  lui 
appearance  by  counsel.  When  a  printed  brief  is  filed,  a  copy 
thereof  shall  be  served  on  the  opposite  counsel,  if  any  is  ^ 
attendance  on  the  Court,  at  least  twenty-four  hours  before 
the  cause  is  called  for  argument,  and  if  default  is  made  here- 
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in,  the  costs  of  printing  shall  not  be  taxed  in  favor  of  the  de- 
faulting party,  though  he  should  be  successful  in  the  action. 

13.  Cases  Heard  Out  of  Their  Order. 

In  cases  where  the  State  is  concerned,  involving  or  affect- 
ing some  matter  of  general  public  interest,  the  Court  may, 
upon  motion  of  the  Attorney-General,  assign  an  earlier  place 
in  the  calendar,  or  fix  a  day  for  the  argument  thereof,  which 
shall  take  precedence  of  other  business.  And  the  Court,  at 
the  instance  of  the  party  to  a  cause  that  directly  involves  the 
right  to  a  public  office,  or  at  the  instance  of  a  party  arrested 
in  a  civil  action  who  is  in  jail  by  reason  of  inability  to  give 
bond  or  from  refusal  of  the  Court  to  discharge  him,  may  make 
the  like  assignment  in  respect  to  it. 

14.  Cases  Heard  Together. 

Two  or  more  cases  involving  the  same  question  may,  by 
leave  of  the  Court,  be  heard  together,  but  they  must  be  argued 
as  one  case,  the  Court  directing,  when  the  counsel  disagree, 
the  course  of  the  argument. 

When  Dismissed. 

15.  If  Appeal  Not  Prosecuted. 

Cases  not  prosecuted  for  two  terms  shall,  when  reached  in 
order  after  the  second  term,  be  dismissed  at  the  cost  of  the 
appellant,  unless  the  same,  for  sufficient  cause,  shall  be  con- 
tinued. When  so  dismissed,  the  appellant  may,  at  any  time 
thereafter,  not  later  than  during  the  week  allotted  to  the  dis- 
trict to  which  it  belongs  at  the  next  succeeding  term,  move 
to  have  the  same  reinstated,  on  notice  to  the  appellee  and 
showing  sufficient  cause. 

16.  Motion  to  Dismiss. 

A  motion  to  dismiss  an  appeal  for  non-compliance  with 
the  requirements  of  the  statute  in  perfecting  an  appeal,  must 
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be  made  at  or  before  entering  upon  the  trial  of  the  appeal 
upon  its  merits,  and  such  motion  will  be  allowed  unless  such 
compliance  be  shown  in  the  record  or  a  waiver  thereof  appear 
therein,  or  such  compliance  is  dispensed  with  by  a  writing, 
signed  by  the  appellee  or  his  counsel,  to  that  effect,  or  unless 
the  Court  shall  allow  appropriate  amendments. 

17.  Dismissed  by  Appellee. 

If  the  appellant  in  a  civil  action  shall  fail  to  bring  up  and 
file  a  transcript  of  the  record  seven  days  before  the  Court 
begins  the  call  of  causes  from  the  district  from  which  it  comes 
at  the  term  of  this  Court  at  which  such  transcript  is  required 
to  be  filed,  the  appellee,  on  exhibiting  the  certificate  of  the 
Clerk  of  the  Court  from  which  the  appeal  comes,  showing 
the  names  of  the  parties  thereto,  the  time  when  the  judgment 
and  appeal  were  taken,  the  name  of  the  appellant,  and  the 
date  of  the  settling  of  the  case  on  appeal,  if  any  has  been 
settled,  and  filing  said  certificate  or  certified  transcript  of 
the  record  in  this  Court,  may  have  the  appeal  docketed  and 
dismissed  at  appellant's  cost,  with  leave  to  the  appellant^  du^ 
ing  the  term,  and  after  notice  to  the  appellee,  to  apply  for 
the  redocketing  of  the  cause. 

18.  When  Appeal  Dismissed, 

When  an  appeal  is  dismissed  by  reason  of  the  failure  of  the 
appellant  to  bring  up  a  transcript  of  the  record,  and  the  same, 
or  a  certificate  for  that  purpose,  as  allowed  by  Rule  17,  is 
procured  by  appellee,  and  the  case  disuiissed,  no  order  shall 
be  made  setting  aside  the  dismissal  or  allowing  the  appeal  to 
be  reinstated,  even  though  the  appellant  may  be  otherwise 
entitled  to  such  order,  until  the  appellant  shall  have  paid,  or 
offiered  to  pay,  the  costs  of  the  appellee  in  procuring  the  tran- 
script of  the  record,  or  proper  certificate,  and  in  causing  the 
same  to  be  docketed. 
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Tbansceipts. 

19.  Transcript  of  Record. 

(1)  The  Recoed. — ^In  every  record  of  an  action  brought 
to  this  Court,  the  proceedings  shall  be  set  forth  in  the  order 
of  time  in  which  they  occurred,  and  the  several  processes,  or 
orders,  etc.,  shall  be  arranged  to  follow  each  other  in  the 
order  the  same  took  place,  when  practicable. 

(2)  Pages  Numbered. — The  pages  of  the  record  shall  be 
numbered,  and  there  shall  be  written  on  the  margin  of  each 
a  brief  statement  of  the  subject-matter  contained  thei*ein. 

(3)  Index. — On  some  paper  attached  to  the  record,  there 
shall  be  an  index  thereto,  in  the  following  or  some  equiva- 
lent form : 

Summons — date   page  1 

Complaint — First  cause  of  action page  2 

Complaint — Second  cause  of  action page  3 

Affidavit  for  Attachment,  etc page  4 

20.  Insufficient  Transcript,  . 

If  any  cause  shall  be  brought  on  for  argument,  and  the 
above  regulations  shall  not  have  been  complied  with,  the 
case  shall  be  dismissed  or  put  to  the  end  of  the  district,  or 
the  end  of  the  docket,  or  continued,  as  may  be  proper.  If 
not  dismissed,  it  shall  be  referred  to  the  Clerk,  or  some  other 
person,  to  put  the  record  in  the  prescribed  shape,  for  which 
an  allowance  of  five  dollars  will  be  made  to  him,  to  be  paid 
in  each  case  by  the  appellant,  and  execution  therefor  may 
immediately  issue. 

21.  Marginal  References. 

A  case  will  not  be  heard  until  there  shall  be  put  in  the 
margin  of  the  record,  as  required  in  Rule  19  (2),  brief  refer- 
ences to  such  parts  of  the  text  as  are  necessary  to  be  consid- 
ered in  a  decision  of  a  case. 
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22.  Unnecessary  Records. 

The  cost  of  copies  of  unnecessary  and  irrelevant  testimony, 
or  of  irrelevant  matter  about  the  appeal  not  needed  to  explain 
the  exceptions  or  errors  assigned,  and  not  constituting  a  part 
of  the  record  of  the  action  of  the  Court  taken  during  the 
progress  of  the  cause,  shall,  in  all  cases,  be  charged  to  the 
appellant,  unless  it  appears  that  they  were  sent  up  by  the 
appellee,  in  which  case  the  cost  shall  be  taxed  against  him. 

Pleadings. 

23.  Memoranda  of. 

Memoranda  of  pleadings  will  not  be  received  or  recognized 
in  the  Supreme  Court  as  pleadings,  even  by  consent  of  coun- 
sel, but  the  same  will  be  treated  as  frivolous  and  impertinent 

24.  Assigning  Two  or  More  Causes  of  Action. 

Every  pleading  containing  two  or  more  causes  of  action 
shall,  in  each,  set  out  all  the  facts  upon  which  it  rests,  and 
shall  not.,  by  reference  to  others,  incorporate  in  itself  any  of 
the  allegations  in  them,  except  that  exhibits,  by  marks  or 
numbers,  may  be  referred  to  without  reciting  their  contents, 
when  attached  thereto. 

25.  When  Scandalous. 

Pleadings  containing  scandalous  or  impertinent  matter 
will,  in  a  plain  case,  be  ordered  by  the  Court  to  be  stricken 
from  the  record,  or  reformed,  and  for  this  purpose  the  Court 
may  refer  it  to  the  Clerk,  or  some  member  of  the  bar,  to 
examine  and  report  the  character  of  the  same. 

26.  Amendments. 

The  Court  may  "amend  any  process,  pleading  or  proceed- 
ing, either  in  form  or  substance,  for  the  purpose  of  furthering 
justice,  on  such  terms  as  shall  be  deemed  just,  at  any  time 
before  final  judgment,  or  may  make  proper  parties  to  any 
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case,  where  the  Court  may  deem  it  necessary  and  proper  for 
the  purpose  of  justice,  and  on  snch  terras  as  the  Court  may 
prescribe."     The  Code,  sec.  965. 

Exceptions. 

27.  Hoiu  Assigned. 

Every  appellant  shall  set  out  in  his  statement  of  case  served 
on  appeal  his  exceptions  to  the  proceedings,  ruling,  or  judg- 
ment of  the  Court,  briefly  and  clearly  stated  and  numbered. 
When  no  case  settled  is  necessary,  then,  within  ten  days  next 
after  the  end  of  the  term  at  which  the  judgment  is  rendered 
from  which  an  appeal  shall  be  taken,  or  in  case  of  a  ruling  of 
the  Court  at  chambers  and  not  in  term  time,  within  ten  days 
after  notice  thereof,  appellant  shall  file  the  said  exceptions 
in  the  Clerk's  office.  No  exception  not  thus  set  out,  or 
filed  and  made  a  part  of  the  case  or  record,  shall  be  con- 
sidered by  this  Court,  other  than  exceptions  to  the  jurisdic- 
tion, or  because  the  complaint  does  not  state  a  cause  of 
action,  or  motions  in  arrest  for  the  insufficiency  of  an  indict- 
ment. 

Printing  Records. 

28.  What  to  be  Printed. 

Fifteen  copies  of  the  entire  transcript  sent  up  in  each  action 
shall  be  printed,  except  in  pauper  appeals.  In  these  latter, 
the  Clerk  of  the  Court  shall  make  five  typewritten  copies  of 
such  parts  of  the  record  as  present  the  exceptions.  Should 
the  appellant  gain  the  appeal,  the  cost  of  such  typewritten 
copies  shall  be  taxed  against  the  appellee  as  part  of  the  costs 
on  appeal.  The  printed  transcript  shall  be  in  the  order  re- 
quired by  Rule  19  (1),  and  shall  contain  the  marginal  ref- 
erences and  index  required  by  Rule  19  (2)  and  19  (3). 
Though,  for  economy,  the  marginal  references  in  the  manu- 
script may  be  printed  as  sub-heads  in  the  body  of  the  record, 
and  not  on  the  margin.  The  transcript  shall  be  printed 
128 41 
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immediately  after  docketing  the  same,  unless  it  is  sent  up 
ready  printed,  and  one  copy  of  the  printed  transcript  (or 
of  the  typewritten  copies  in  pauper  appeals)  and  a  copj  of 
each  printed  brief  shall  be  sent  to  each  member  of  the  Court 
by  the  Clerk  of  this  Court  at  least  twenty -four  hours  before 
each  case  is  called  for  argument. 

29.  How  Printed, 

The  transcript  on  appeal  shall  be  printed  under  the  direc- 
tion of  the  Clerk  of  this  Court,  and  in  the  same  t\'pe  and 
style,  and  pages  of  same  size,  as 'the  Reports  of  this  Court, 
unless  it  is  printed  below  in  the  required  style  and  manner. 
If  it  is  to  be  printed  here,  the  party  sending  up  an  appeal 
shall  send  therewith  a  deposit  in  cash,  for  that  purpose,  to 
tlic  Clerk  of  tliis  Court,  of  sixty  cents  (which  includes  ten 
cents  for  the  Clerk)  for  each  printed  page — said  cash  deposit 
to  be  estimated  at  60  cents  for  each  page  of  the  transcript  of 
the  record. 

30.  //  Not  PHiited, 

If  the  transcript  on  appeal  (except  in  pauper  appeals) 
shall  not  be  printed  as  required  by  the  Rules,  by  reason  of  the 
failure  of  the  appellant  to  send  up  the  transcript  or  deposit 
the  cost  therefor  in  time  for  it  to  be  printed  when  called  in 
its  regular  order  (as  set  out  in  Rule  6),  the  appeal  shall,  on 
motion  of  appellee,  be  dismissed ;  but  the  Court  may,  on 
motion  of  appellant,  after  five  days'  notice,  at  the  same  term, 
for  good  cause  shown,  reinstate  the  appeal,  to  be  heard  at 
the  next  term.  When  a  cause  is  called  and  the  record  is  not 
fully  printed,  if  the  a])pellee  does  not  move  to  dismiss,  the 
cause  will  be  continued.  The  Court  will  hear  no  cause  in 
which  the  rule  as  to  printing  is  not  complied  with,  other 
than  pauper  appeals. 
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31.  Costs  of  Printing, 

The  actual  cost  of  printing  the  transcript  on  appeal  shall 
be  allowed  to  the  successful  party,  not  to  exceed,  however, 
fifty  cents  per  page  of  one  copy  of  the  printed  transcript, 
and  not  exceeding  fifty  pages  of  the  above  specified  size  and 
type,  unless  otherwise  specially  ordered  by  the  Court;  and 
the  Clerk  of  this  Court  shall  be  allowed  ten  cents  additional 
for  each  such  page  for  making  copy  for  the  printer,  unless 
the  appellant  shall  send  up  a  duplicate  manuscript  or  type- 
written copy  for  that  purpose,  or  shall  have  the  copies  printed 
below. 

Judiros  and  counsel  should  not  encumber  the  ^"case  on 
appeal"  with  evidence  or  with  matters  not  pertinent  to 
the  exceptions  taken.  When  the  case  is  settled,  either  by  the 
judge  or  the  parties,  if  either  party  deems  that  such  unnec- 
essary matter  is  incorporated,  he  shall  have  his  exception 
noted,  designating  the  parts  deemed  unnecessary,  and  if, 
upon  hearing  the  appeal,  the  Court  finds  that  such  parts  were 
in  fact  unnecessary,  the  cost  of  making  the  transcript  of  such 
unnecessary  matter  and  of  printing  the  same  shall  be  taxed 
against  the  party  at  whose  instance  it  was  incorporated  into 
the  transcript,  as  required  by  Rule  22,  no  matter  in  whose  fa- 
vor the  judgment  is  given  here,  except  when  such  party  has 
already  paid  the  expense  of  such  unnecessary  matter,  and  in 
that  event  he  shall  not  recover  it  back,  though  successful  on 
his  appeal.  Motion  for  taxation  of  costs  for  copying  and  print- 
ing unnecessary  parts  sent  up  in  the  manuscript  shall  be 
decided  without  argument. 

32.  Printing  Briefs. 

^Vhlle  briefs  are  not  yet  required  to  be  printed,  they  are 
desirable  in  all  easels  which  can  be  deemed  of  sufficient  im- 
portance to  be  brought  t-o  this  Court.  Such  briefs  may  be 
printed  under  supervision  of  counsel  or  of  the  Clerk  of  this 
Court,  but  must  be  of  the  size  and  style  prescribed  by  Rule 
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Upon  his  request,  the  Clerk  shall  enter  the  name  of  such 
attorney,  or  he  may  enter  it  himseK,  thereby  making  him 
counsel  of  record  for  the  party  he  may  designate  therein. 
Such  appearance  of  counsel  shall  be  deemed  to  be  general  in 
the  case,  unless  a  different  appearance  be  indicated.  Counael 
of  record  are  not  permitted  to  withdraw  from  a  case,  except 
by  leave  of  the  Court. 

Cebtiobabi  and  Supersedeas. 

41.  When  Applied  For. 

Generallv  the  writ  of  Certiorari,  as  a  substitute  for  an 
appeal,  must  be  applied  for  at  the  term  of  this  Court  to 
which  the  appeal  ought  to  have  been  taken,  or,  if  no  appeal 
lay,  then  before  or  to  the  term  of  this  Court  next  after  the 
judgment  complained  of  was  entered  in  the  Superior  Court 
If  the  writ  shall  be  applied  for  after  that  term,  sufficient 
cause  for  the  delay  must  be  shown. 

42.  Hotc  Applied  For. 

The  writs  of  Certiorari  and  Supersedeas  shall  be  granted 
only  upon  petition  specifying  the  grounds  of  application 
therefor,  except  when  a  diminution  of  the  record  shall  be 
suggested,  and  it  appears  upon  the  face  of  the  record  that 
it  is  manifestly  defective,  in  which  case  the  writ  of  Certiorari 
may  be  allowed,  upon  motion  in  writing.  In  all  other  cases, 
the  adverse  party  may  answer  the  petition.  The  petition 
and  answer  must  be  verified,  and  the  application  shall  be 
heard  upon  the  petition,  answer,.  aflSdavit  and  such  other 
evidence  as  may  be  pertinent. 

43.  Notice  Of. 

JSTo  such  petition  or  motion  in  the  application  shall  be  heard 

unless  the  petitioner  shall  have  given  the  adverse  party  t«i 
days'  notice,  in  writing,  of  the  same;  but  the  Court  may, 
for  just  cause  shown,  shorten  the  time  for  such  notice. 
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Additional  Issues. 

44.  If  Other  Issues  Necessary. 

If,  pending  the  consideration  of  an  appeal,  the  Supreme 
Court  shall  consider  the  trial  of  one  or  more  issues  of  fact 
necessary  to  a  proper  decision  of  the  case  upon  its  merits, 
such  issues  shall  be  made  up  under  the  direction  of  the  Court, 
and  certified  to  the  Superior  Court  for  trial,  and  the  case 
will  be  retained  for  that  purpose. 

Motions. 

45.  In  Writing. 

All  motions  made  to  the  Court  shall  be  reduced  to  writing, 
and  shall  contain  a  brief  statement  of  the  facts  on  which  they 
are  founded,  and  the  purpose  of  the  same.  Such  motion,  not 
leading  to  debate,  nor  followed  by  voluminous  evidence,  may 
be  made  at  the  opening  of  the  session  of  the  Court. 

Abatement  and  Revivoe. 

46.  Death  of  Party. 

Whenever,  pending  an  appeal  to  this  Court,  either  party 
shall  die,  the  proper  representative  in  the  personalty  or 
realty  of  the  deceased  party,  according  to  the  nature  of  the 
case,  may  voluntarily  come  in,  and,  on  motion,  be  admitted 
to  become  parties  to  the  action,  and  thereupon  the  appeal 
shall  be  heard  and  determined  as  in  other  causes,  and,  if  such 
representatives  shall  not  so  voluntarily  become  parties,  then 
the  opposing  party  may  suggest  tlie  death  upon  the  record, 
and  thereupon,  on  motion,  obtain  an  order  that,  unless  such 
representatives  shall  become  parties  within  the  first  five  days 
of  the  ensuing  term,  the  party  moving  for  such  order  shall 
be  entitled  to  have  the  appeal  dismissed;  or,  if  the  party 
moving  shall  be  the  appellant,  he  shall  be  entitled  to  have  the 
appeal  heard  and  determined  according  to  the  course  of  the 
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Court :  Provided,  such  order  shall  be  served  upon  the  opposing 
party. 

47.  ^Vhen  Appeal  Abates, 

Wlien  the  death  of  a  party  is  suggested,  and  the  proper 
representatives  of  the  deceased  fail  to  appear  by  the  fifth  day 
of  the  term  next  succeeding  such  suggestion,  and  no  action 
shall  be  taken  by  the  opposing  party  within  the  time  to  com- 
pel their  appearance,  the  appeal  shall  abate,  unless  otherwise 
ordered. 

Opixioxs. 

48.  When  Ceriifed  Down. 

'*The  Clerk  shall,  on  the  first  Monday  in  each  month, 
transniit,  bv  some  safe  hand,  or  bv  mail,  to  the  Clerks  of  the 
Superior  Courts,  certificates  of  the  decisions  of  the  Supreme 
Court,  which  shall  have  been  on  file  ten  davs,  in  cases  sent 
fn^in  said  Court.*'     Acls  1SS7,  ch.  J^l. 

The  Jri>GMEXT  Docket. 

49.  Hoir  Kept. 

The  judgment  docket  of  this  Court  shall  contain  an  alpha- 
betical index  of  the  names  of  the  parties  in  favor  of  whom 
and  against  whom  each  judgment  was  entered.  On  this 
dtK'ket  the  Clerk  of  the  Court  will  enter  a  brief  memorandum 
of  every  final  judgment  affecting  the  right  to  real  property, 
and  of  ever\'  judgment  requiring,  in  whole  or  in  part,  the 
payment  of  money — stating  the  names  of  the  parties,  the 
term  at  which  such  judgment  was  entered,  its  number  on  the 
docket  of  the  Court :  and  when  it  shall  appear  from  the  re- 
turn on  the  execution,  or  from  an  order  for  an  entry  of  satis- 
faction by  this  Court,  that  the  judgment  has  been  satisfied, 
in  whole  or  in  part,  the  Clerk,  at  the  request  of  any  one  in- 
terestt\l  in  such  entry,  and  on  the  payment  of  the  lawfij  fee, 
sLall  nuiki^  a  pjoinorundiuii  of  such  satisfaction,  whether  in 
whole  or  in  part,  and  refer  briefly  to  the  evidence  of  it 
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Executions. 

50.  Teste  of  Executions, 

When  an  appeal  shall  be  taken  after  the  commencement 
of  a  term  of  this  Court,  the  judgment  and  teste  of  the  execu- 
tion shall  have  effect  from  the  time  of  the  filing  of  the  appeal. 

51.  Issuing  and  Return  of. 

Executions  issuing  from  this  Court  may  be  directed  to  the 
proper  officers  of  any  county  in  the  State.  At  the  request 
of  a  party  in  whose  favor  execution  is  to  be  issued,  it  may 
be  made  returnable  on  any  specified  day  after  the  commence- 
nu'Tit  of  tlie  term  of  this  Court  next  ensuing  its  teste.  In 
the  absence  of  such  request,  the  Clerk  shall,  within  thirty 
days  after  the  certificate  of  opinion  is  sent  down,  issue  such 
execution  to  the  county  from  which  the  cause  came,  making  it 
returnable  on  the  first  day  of  the  next  ensuing?  term.  The 
execution  may,  when  the  party  in  whose  favor  judgment  is 
rendered  shall  so  direct,  be  made  returnable  to  the  term  of  the 
Superior  Court  of  said  county  held  next  after  the  date  of  its 
issue,  and  thereafter  successive  executions  will  only  be  issued 
from  said  Superior  Court,  and,  when  satisfied,  the  fact  shall 
be  certified  to  this  Court,  to  the  end  that  an  entry  to  this  effect 
be  made  here. 

Petition  to  Reheab. 

52.  ^yhen  Filed. 

A  petition  to  rehear  may  be  filed  at  the  same  term,  or 
during  the  vacation  succeeding  the  term  of  the  Court  at 
which  the  judgment  was  rendered,  or  within  twenty  days 
after  the  commencement  of  the  succeeding  term.  If  such 
petition  is  ordered  to  be  docketed  by  the  Justice  to  whom  it 
is  submitted  under  Rule  53,  such  Justice  may,  upon  such 
terms  as  he  sees  fit,  make  an  order  restraining  the  issuing 
of  an  execution,  or  the  collection  and  payment  of  the  same, 
until  the  next  term  of  said  Court,  or  until  the  petition  U) 
rehear  shall  have  been  determined. 
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53.  What  to  Contam. 

The  petition  must  assign  the  alleged  error  of  the  law  com- 
plained of ;  or  the  matter  overlooked ;  or  the  newly  discovered 
evidence ;  and  allege  that  the  judgment  complained  of  has 
been  performed  or  secured.  Such  petition  shall  be  accompan- 
ied with  the  certificate  of  at  least  two  members  of  the  bar  of 
this  Court,  who  have  no  interest  in  the  subject-matter,  and 
have  never  been  of  counsel  for  either  party  to  the  suit,  that 
they  have  carefully  examined  the  case  and  the  law  bearing 
upon  the  same,  and  the  authorities  cited  in  the  opinion,  and 
that  in  their  opinion  the  decision  is  erroneous,  and  in  what  re- 
spect it  is  erroneous.  The  petition  shall  be  sent  to  the  Clerk 
of  this  Court,  who  shall  endorse  thereon  the  time  when  it  was 
received,  and  deliver  the  same  to  the  Justice  designated  by 
the  petitioner,  who  shall  be  a  Justice  who  did  not  dissent 
from  the  opinion ;  but  the  opinion  shall  not  be  docketed  unless 
such  Justice  shall  endorse  thereon  that  the  case  is  a  proper 
one  to  be  reheard ;  and  notice  of  the  action  had  shall  be  given 
to  the  petitioner  by  the  Clerk  of  this  Court,  and  if  docketed, 
to  the  opposite  party  also. 

The  rehearing  may  be  granted  as  to  the  whole  case,  or  re- 
stricted to  specified  points,  as  may  be  directed  by  the  Justice 
who  grants  the  application. 

54.  Notice  Of. 

Before  applying  for  an  order  to  restrain  the  issuing  of  an 
execution,  or  the  collection  and  payment  of  the  same,  written 
notice  must  be  given  the  adverse  party  of  the  intended  mo- 
tion, as  prescribed  by  law,  and  also  of  the  proposed  applica- 
tion for  a  rehearing  of  the  cause,  with  a  copy  of  the  petition 
therefor.  The  Court  may,  however,  grant  a  temporary  re- 
straining order  without  notice. 
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Clebk  and  Commissioners. 

55.  Report  of  Fwids  in  Hands  Of. 

The  Clerk  and  every  Commissioner  of  this  Court  who,  by 
virtue  or  under  color  of  any  order,  judgment  or  decree  of  the 
Supreme  Court,  in  any  action  or  matter  pending  therein,  has 
received,  or  shall  receive,  any  money  or  security  for  money, 
to  be  kept  or  invested  for  the  benefit  of  any  party  to  such  ac- 
tion or  matter,  or  of  any  other  person,  shall,  at  the  term  of 
said  Court  held  next  after  the  first  day  of  January  in  each 
year,  report  to  the  Court  a  statement  of  said  fund,  setting 
forth  the  title  and  number  of  the  action  or  matter,  the  term 
of  the  Court  at  which  the  order  or  orders  under  which  the 
Clerk  or  such  Commissioner  professes  to  act  was  made ;  the 
amount  and  character  of  the  investment,  and  the  security  for 
the  same,  and  his  opinion  as  to  the  sufficiency  of  such  se- 
curity. In  every  subsequent  report  he  shall  state  the  condi- 
tion  of  the  fund,  and  any  change  made  in  the  amount  or 
character  of  the  investment,  and  every  payment  made  to  any 
person  entitled  thereto. 

56.  Report  Recorded. 

The  reports  required  by  the  preceding  paragraph  shall  be 
examined  by  the  Court,  or  some  member  thereof,  and  their 
or  his  approval  endorsed  shall  be  recorded  in  a  well-bound 
book,  kept  for  the  purpose,  in  the  office  of  the  Clerk  of  the 
Supreme  Court,  entitled  Record  of  Funds,  and  the  cost  of 
recording  the  same  shall  be  allowed  by  the  Court  and  paid 
out  of  the  fund.  The  report  shall  be  filed  among  the  papers 
of  the  action  or  matter  to  which  the  fund  belongs. 

Books. 
67.  Boolcs  Taken  Out. 

No  book  belonging  to  the  Supreme  Court  Library  shall  be 
taken  therefrom  except  into  the  Supreme  Court  chamber,  un- 
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less  by  the  Justices  of  the  Court,  the  Grovemor,  the  Attorney- 
General,  or  the  head  of  some  department  of  the  executive 
branch  of  the  State  Government,  without  the  special  per- 
mission of  the  Marshal  of  the  Court,  and  then  only  upon  the 
application  in  writing  of  a  Judge  of  a  Superior  Court  hold- 
ing Court  or  hearing  some  matter  in  the  city  of  Raleigh,  the 
President  of  the  Senate,  the  Speaker  of  the  House  of  Repre- 
sentatives, or  the  chairmen  of  the  several  committees  of  the 
General  Assembly ;  and  in  such  cases  the  Marshal  shall  enter 
in  a  book  kept  for  the  purpose  the  name  of  the  oflBcer  re- 
quiring the  same,  the  name  and  number  of  the  volume  taken, 
when  taken,  and  when  returned. 

68.  Minute  Booh. 

The  Clerk  shall  keep  a  Permanent  Minute  Booh,  con- 
taining a  brief  summary  of  the  proceedings  of  this  Court  in 
each  appeal  disposed  of. 

59.  Clerh  to    Have    Opinions    Typewritten    and  Sen!   to 

Judges, 

After  the  Court  has  decided  a  cause,  the  Judge  assigned 
to  write  it  shall  hand  the  opinion,  when  written,  to  the 
Clerk,  who  shall  cause  five  typewritten  copies  to  be  at  once 
made  and  a  copy  sent  in  a  sealed  envelope  to  each  member  of 
the  Court,  to  the  end  that  the  same  raav  be  carefully  exam- 
ined,  and  the  bearing  of  the  authorities  cited  may  be  consid- 
ered prior  to  the  day  when  the  opinion  shall  be  finally  offered 
for  adoption  by  the  Court  and  ordered  to  be  filed. 

LiBBABIAN. 

60.  Reports  by  Him. 

The  Librarian  shall  keep  a  correct  Catalog  of  all  books, 
periodicals  and  pamphlets  in  the  library  of  the  Supreme 
Court,  and  report  to  the  Court  on  the  first  day  of  the  Spring 
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Term  of  each  year,  what  books  have  been  added  during  the 
next  year  preceding  his  report  to  the  Library,  by  purchase 
or  otherwise,  and  also  what  books  have  been  lost  or  disposed 
of,  and  in  what  manner. 

61.  Sittings  of  the  Court. 

The  Court  will  sit  daily,  Sundays  and  Mondays  excepted, 
from  10  a.  m.  to  2  p.  m.,  for  the  hearing  of  causes,  except 
when  the  docket  of  a  district  is  exhausted  before  the  close  of 
the  week  allotted  to  it.  The  Court  will  sit,  however,  on  the 
first  Monday  of  each  term  for  the  examination  of  applicants 
for  license  to  practice  law. 

G2.   Citation  of  Reports. 

Inasmuch  as  many  volumes  of  Reports  prior  to  the  63d  have 
been  reprinted  by  the  State,  with  the  number  of  the  Reports 
instead  of  the  name  of  the  Reporter,  and  all  the  other  vol- 
umes will  be  reprinted  and  numbered  in  like  manner,  counsel 
will  cite  the  volumes  prior  to  the  63d  as  follows : 
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1  and  2  Martin     )         oo     i  m  r- 
Taylor  &  Conf.  i        ^     ^^'^' 

9  Iredell  Law               as  31N.C. 

10 

44                                               4 

'  82 

%i 

1  Haywood                     * 

'      2     ** 

11 

44                                                        4 

'  33 

44 

2 

.      3     •« 

12 

»4                                                ( 

*   34 

4> 

land  2  Car.  LawRe-), 
pository&N.C.Teriu  f 

«      4     *' 

13 

44                                                4 

•  35 

4t 

1 

Eq. 

*   36 

». 

1  Murphey                       * 

*      5     ** 

2 

4*                                                   4 

*   37 

4. 

2 

.      6     '' 

3 

44                                                    4 

•   88 

44 

3 

4       7      ** 

4 

<4                                                    . 

»   39 

4i 

1  Hawks                          * 

4            8           44 

5 

44                                                4 

•   40 

44 

2      »» 

4             9           44 

6 

44                                                4 

'   41 

». 

3      " 

•    10     ** 

7 

•  4 

44                                                4 

•   43 

4* 

4      '* 

4         11            44 

8 

4i 

44                                                        4 

•   48 

i  fe 

1  Devereux  Law             * 

*       12         ** 

Busbee  Tiaw 

*   44 

*. 

2         '•              " 

*    13     " 

•  4 

Eq. 

*    45 

4« 

O               (t                       ((                          t 

'    14     •* 

1  Jones  Law                  * 

*    46 

t. 

AH                              H                                  t 

*    15     '* 

2 

.(                      k 

•    47 

44 

1         "            Eq. 

*    16     ** 

3 

44 

*    4S 

(( 

2         **              '*                * 

4        17          .4 

4 

44                                                      I 

'    49 

4( 

1  Dev.  &  Bat.  Tiaw 

*    18     '* 

5 

4.                                                      k 

*    50 

4i 

2        **            *'                 * 

•    19     " 

6 

44                                                      * 

*    51 

(4 

3&4'- 

*    20     " 

7 

44                                                      4 

'    52 

(4 

1  Dev.  &  Bat.  Eq. 

*    21      ** 

8 

44                                                      « 

'    53 

44 

2      *•            " 

*    22     »* 

1 

Eq. 

*    54 

4» 

1  Iredell  Taw                   * 

'    23     " 

2 

»•                      ♦ 

*    55 

ti 

2       **        " 

*    24     '* 

3 

44                                                  4 

•    56 

*4 

3       *'        '* 

*    25     *^ 

4 

44                                                     4 

*    57 

4> 

J                  H                   t.                                                   4 

•    26     *• 

5 

44                                                  4 

»    58 

4t 

5        "         " 

4        37           .4 

6 

14                                                      4 

'    59 

44 

6        "          * 

4    28     '* 

1  and  2  Winston 

'    60 

44 

(JF                    t«                       t«                                                             » 

•    29     " 

Phillips  Taw                    * 

•    61 

•  t 

8       "        ** 

'    30     *' 

(4 

Equity 

*    62 

t4 

In  qaotingf  from  the  reprinted  Reports  covnsel  will  cite  alwayi  the  mer- 
ginal  (i.  e.,  the  original)  paging,  except  1  ET.  C.  and  30  H.  C,  which  are 
re-paged  throughout,  withont  marginal  paging. 
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IN  THE  SUPERIOR  COURTS 

REVISED  AND  ADOPTED  BY 

THE  JUSTICES  OF  THE  SUPREME  COURT, 

By  Virtue  of  The  Code,  Section  961. 


Rules. 

1.  Entries  on  Records, 

Xo  entry  shall  be  made  on  the  records  of  the  Superior 
Courts  (the  summons  docket  excepted)  by  any  other  person 
than  the  Clerk,  his  regular  deputy,  or  some  person  so  di- 
rected by  the  presiding  judge  or  the  judge  himself. 

2.  Surety  on  Prosecution  Bond  and  Bail, 

"No  person  who  is  bail  in  any  action  or  proceeding,  either 
civil  or  criminal,  or  who  is  surety  for  the  prosecution  of 
any  suit,  or  upon  appeal  from  a  Justice  of  the  Peace,  or  is 
surety  in  any  undertaking  to  be  affected  by  the  result  of 
the  trial  of  the  action,  shall  appear  as  counsel  or  attorney 
in  the  same  cause.  And  it  shall  be  the  dutv  of  the  Clerks 
of  the  several  Superior  Courts  to  state,  on  the  docket  for  the 
Court,  the  names  of  the  bail,  if  any,  and  surety  for  the  pros- 
ecution in  each  case,  or  upon  appeal  from  a  Justice  of  the 
Peace. 

3.  Opening  and  Conclusion, 

In  all  cases,  civil  or  criminal,  when  no  evidence  is  intro- 
duced by  the  defendant,  the  right  of  reply  and  conclusion 
shall  belong  to  his  counsel. 
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4.  Examination  of  Witnesses. 

When  several  counsel  are  employed  on  the  same  side,  the 
examination,  or  cross-examination,  of  each  witness  shall  be 
conducted  by  one  counsel ;  but  the  counsel  may  change  with 
each  successive  witness,  or  with  leave  of  the  Courts  in  a  pro- 
longed examination  of  a  single  witness.  When  a  witness  is 
sworn  and  offered,  or  when  testimony  is  proposed  to  be  elici- 
ted, to  which  objection  is  made  by  counsel  of  the  opposing 
party,  the  counsel  so  offering  shall  state  for  what  purpose  the 
witness,  or  the  evidence  to  be  elicited,  is  offered ;  whereupon 
tiie  counsel  objecting  shall  state  his  objection  and  he  heard 
in  support  thereof,  and  the  counsel  so  offering  shall  be  heard 
in  support  of  the  competency  of  the  witness  and  of  the  pro- 
posed evidence  in  conclusion,  and  the  argument  shall  proceed 
no  further,  unless  by  special  leave  of  the  Court. 

5.  Motion  for  Continuance. 

When  a  party  in  a  civil  suit  moves  for  a  continuance  on 
account  of  absent  testimony,  such  party  shall  state,  in  a 
written  affidavit,  the  nature  of  such  testimony  and  what  he 
expects  to  prove  by  it,  and  the  motion  shall  be  decided  \*ith- 
out  debate,  unless  permitted  by  the  Court. 

(The  above  rules  siibstantially  presaged  by  the  Supreme 
Court  at  January  Term,  1815.) 

6.  Decision  of  Right  to  Conclude  not  Appealable. 

In  any  case  where  a  question  shall  arise  as  to  whether  the 
counsel  for  the  plaintiff  or  the  counsel  for  the  defendant  shall 
have  the  reply  and  the  conclusion  of  the  argument,  the  Court 
shall  decide  who  is  so  entitled,  and,  except  in  the  cases  men- 
tioned in  Rule  3,  its  decision  shall  be  final  and  not  review- 
able. 

7.  Tssiies. 

Issues  shall  be  made  up  as  provided  and  directed  in  The 
Code,  sees.  395  and  396. 
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8.  Judgments. 

Judgments  shall  be  docketed  as  provided  and  directed  in 
The  Code,  sec.  433. 

9.  Transcript  of  Judgment 

Clerks  of  the  Superior  Courts  shall  not  make  out  tran- 
scripts of  the  original  judgment  docket,  to  be  docketed  in 
another  county,  until  after  the  expiration  of  the  term  of 
the  Court  at  which  snch  judgments  were  rendered. 

10.  DocJcetmg  Magistrates^  Jvdgm^ents. 

Judgments  rendered  by  a  Justice  of  the  Peace  upon 
summons  issued  and  returnable  on  the  same  day  as  the  cases 
are  successively  reached  and  passed  on,  without  continuance 
as  to  any,  shall  stand  upon  the  same  footing,  and  transcripts 
for  docketing  in  the  Superior  Court  shall  be  furnished  to 
applicants  at  the  same  time  after  such  rendition  of  judgment, 
and,  if  delivered  to  the  Clerk  of  such  Court  on  the  same  day, 
shall  create  liens  on  real  estate,  and  have  no  priority  or  pre- 
cedence the  one  over  the  other,  if  all  are,  or  shall  be,  entered 
within  ten  days  after  such  delivery  to  said  Clerk. 

11.  Transcript  to  Supreme  Court, 

In  every  case  of  appeal  to  the  Supreme  Court,  or  in  which 
a  case  is  taken  to  the  Supreme  Court  by  means  of  the  writ 
of  certiorari  as  a  substitute  for  an  appeal,  it  shall  be  the 
duty  of  the  Clerk  of  the  Superior  Court,  in  preparing  the 
transcript  of  the  record  for  the  Supreme  Court,  to  set  forth 
the  proceedings  in  the  action  in  the  order  of  time  in  which 
they  occurred,  and  the  several  processes  or  orders,  and  they 
shall  be  arranged  to  follow  each  other  in  order  as  nearly  as 
practicable. 

The  pages  of  the  transcript  shall  be  plainly  numbered,  and 
there  shall  be  written  on  the  margin  of  each  a  brief  state- 
ment of  the  subject-matter,  opposite  to  the  same. 
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On  some  paper  attached  to  the  transcript  of  the  record, 
there  shall  be  an  index  to  the  record  in  the  following  or  some 
equivalent  form: 

Summons — date   page  1 

Complaint — First  cause  of  action    page  2 

Complaint — Second  cause  of  action page  3 

Affidavit  of  Attachment page  4 

and  so  on  to  the  end. 

12.  Transcript  on  Appeal — When  Sent  Up. 

Transcripts  on  appeal  to  the  Supreme  Court  shall  be  for- 
warded to  that  Court  in  twenty  days  after  the  case  agreed,  or 
case  settled  by  the  Judge,  is  filed  in  office  of  Clerk  of  the 
Superior  Court     Code,  sec.  551. 

13.  Reports  of  Clerks  and  Commissioners. 

Every  Clerk  of  the  Superior  Court,  and  every  Commis- 
sioner appointed  by  such  Court,  who,  by  virtue  or  under  color 
of  any  order,  judgment  or  decree  of  the  Court  in  any  action  or 
proceedings  pending  in  it,  has  received  or  shaU  receive  any 
money  or  security  for  money,  to  be  kept  or  invested  for  the 
benefit  of  any  party  to  such  action,  or  of  any  other  person, 
shall,  at  the  term  of  such  Court  held  on  or  next  after  the  first 
day  of  January  in  each  year,  report  to  the  Judge  a  statement 
of  said  fund,  setting  forth  the  title  and  number  of  the  action, 
and  the  term  of  the  Court  at  which  the  order  or  orders  under 
which  the  officer  professes  to  act,  were  made,  the  amount  and 
character  of  the  investment,  and  the  security  for  the  same, 
and  his  opinion  as  to  the  sufficiency  of  the  security.  In  every 
report,  after  the  first,  he  shall  set  forth  any  change  made  in 
the  amount  or  character  of  the  investment  since  the  last  re- 
port, and  every  payment  made  to  any  person  entitled  thereto. 

The  reports  required  by  the  next  preceding  paragraph 
shall  be  made  to  the  Judge  of  the  Superior  Court  holding 
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the  first  term  of  the  Court  in  each  and  every  year,  who  shall 
examine,  or  cause  the  same  to  be  examined,  and,  if  found 
correct,  and  so  certified  by  him,  shall  be  entered  by  the  Clerk 
upon  his  book  of  accounts  of  guardians  and  other  fiduciaries. 

14.  Recordari, 

The  Superior  Court  shall  grant  the  writ  of  recordari  only 
upon  the  petition  of  the  party  applying  for  it,  specifying  par- 
ticularly the  grounds  of  the  application  for  the  same.  The 
petition  shall  be  verified  and  the  writ  may  be  granted  with  or 
without  notice;  if  with  notice,  the  petition  shall  be  heard 
upon  answer  thereto  duly  verified,  and  upon  the  aSidavits 
and  other  evidence  offered  by  the  parties,  and  the  decision 
thereui)on  shall  be  final,  subject  to  appeal  as  in  other  cases ; 
if  granted  without  notice,  the  petitioner  shall  first  give  the 
undertaking  for  costs,  and  for  the  writ  of  Supersedeas,  if 
prayed  for  as  required  by  The  Code,  sec.  5Jf.5,  In  such  case, 
the  writ  shall  be  made  returnable  to  the  term  of  the  Superior 
Court  of  the  county  in  which  the  judgment  or  proceeding  com- 
plained of  was  granted  or  had,  and  ten  days'  notice  in  writing 
of  the  filing  of  the  petition  shall  be  given  to  the  adverse 
party  before  the  term  of  the  Court  to  which  the  writ  shall  be 
made  returnable.  The  defendant  in  the  petition,  at  the  term 
of  the  Superior  Court  to  which  the  said  writ  is  returnable, 
may  move  to  dismiss,  or  answer  the  same,  and  tbe  answer 
shall  be  verified.  The  Court  shall  hoar  the  application  at 
the  return  term  thereof — ^unless  for  good  cause  shown  the 
hearing  shall  be  continued — upon  the  petition,  answer,  affi- 
davits and  such  evidence  as  the  Court  may  deem  pertinent, 
and  dismiss  the  same,  or  order  the  case  to  be  placed  on  the 
trial  docket  according  to  law. 

In  proper  cases  the  Court  may  irrant  the  writ  of  Certiorari 
in  like  manner,  except  that  in  case  of  the  suggestion  of  a 
diminution  of  the  record  if  it  shall  manifestly  appear  that  the 
record  is  imperfect,  the  Court  may  grant  the  writ  upon  mo- 
tion in  the  cause. 
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15.  Judgment — ^Yhen  to  Require  Bonds  to  he  FUed. 

In  no  case  shall  tlie  C5ourt  make  or  sign  any  order,  decree 
or  judgment  directing  the  payment  of  any  money  or  seciiritieB 
for  money  belonging  to  any  infant  or  to  any  person  until  it 
shall  first  appear  that  such  person  is  entitled  to  receive  the 
same  and  has  given  the  bonds  required  by  law  in  that  respect, 
and  such  payments  shall  be  directed  only  when  such  bonds 
as  are  required  by  law  shall  have  been  given  and  accepted  by 
competent  authority. 

16.  Next  Friend — How  Appointed. 

In  all  cases  where  it  is  proposed  that  infants  shall  sue  by 
their  next  friend,  the  Court  shall  appoint  such  next  friend, 
upon  the  written  application  of  a  reputable,  disinterested 
person  closely  connected  with  such  infant;  but  if  such  per- 
son will  not  apply,  then,  upon  the  like  application  of  some 
reputable  citizen,  and  the  Court  shall  make  such  appointment 
only  after  due  inquiry  as  to  the  fitness  of  the  person  to  be 
appointed. 

17.  Guardian  Ad  Litem — How  Appointed, 

All  motions  for  a  guardian  ad  litem  shall  be  made  in 
writing,  and  the  Court  shall  appoint  such  guardian  only 
after  due  inquiry  as  to  the  fitness  of  the  person  to  be  ap- 
pointed, and  such  guardian  must  file  an  answer  in  every  ease. 

18.  Cases  Put  at  Foot  of  Docket. 

All  civil  actions  that  have  been  at  issue  for  two  years, 
and  that  may  be  continued  by  consent  at  any  term,  will  be 
placed  at  the  end  of  the  docket  for  the  next  term  in  their  rela- 
tive order  u|X)n  tlie  docket.  When  a  civil  action  shall  be 
continiHHl  on  motion  of  one  of  the  parties,  the  f^ourt  may,  in 
its  discretion,  order  that  such  action  be  placed  at  the  end  of 
tlie  docket,  as  if  continued  bv  consent. 
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19.  When  Opinion  is  Certified. 

When  the  opinion  of  the  Supreme  Court  in  any  cause 
which  has  been  appealed  to  that  Court  has  been  certified  to 
the  Superior  Court,  such  cause  shall  stand  on  docket  in  its 
rearular  order  at  the  first  term  after  receipt  of  the  opinion 
for  judgment  or  trial,  as  the  case  may  be,  except  in  criminal 
actions  in  which  the  judgment  has  been  afiirmed.  Acts 
1SS7.  ch,   192,  sec,  S, 

20.  Calendar. 

When  a  calendar  of  civil  actions  shall  be  made  under  the 
supervision  of  the  Court,  or  by  a  committee  of  attorneys 
under  the  order  of  the  Court,  or  by  consent  of  the  Court, 
unless  cause  be  shown  to  the  contrary,  all  actions  continued 
by  consent,  and  numbered  on  the  docket  between  the  first 
and  last  numbers  placed  upon  the  calendar,  will  be  placed  at 
the  end  of  the  docket  for  the  next  term,  as  if  continued  by 
consent,  if  such  actions  have  been  at  issue  for  two  years. 

21.  Ca^es  Set  for  a  Day  Certain. 

Neither  civil  nor  criminal  actions  will  be  set  for  trial  on 
a  dav  certain,  or  not  to  l>e  called  for  trial  before  a  dav  certain, 

t  '  •  ..'7 

imless  by  order  of  the  Court;  and  if  the  other  business  of 
the  term  shall  have  been  disposed  of  before  the  day  for  which 
a  civil  action  is  set,  the  Court  will  not  be  kept  open  for  the 
trial  of  such  action  except  for  some  special  reason  apparent 
to  the  Judge;  but  this  rule  will  not  apply  when  a  calendar 
has  been  adopted  by  the  Court. 

22.  Calendar  Under  Control  of  Court. 

The  Court  will  reserve  the  right  to  determine  whether 
it  is  necessary  to  make  a  calendar,  and,  also,  for  the  dispatch 
of  business,  to  make  orders  as  to  the  disposition  of  causes 
placed  upon  the  calendar  and  not  reached  on  the  day  for 
which  they  may  be  set. 
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23.  Non-Jury  Cases. 

When  a  calendar  shall  be  made,  all  actions  that  do  not 
require  the  intervention  of  a  jury,  together  with  motions  for 
interlocutory  orders,  will  be  placed  on  the  motion  docket^  and 
the  Judge  will  exercise  the  right  to  call  the  motion  docket  at 
any  time  after  the  calendar  shall  be  taken  up. 

24.  Appeals  from  Justices  of  the  Peace. 

Appeals  from  Justices  of  the  Peace  in  civil  actions  will  not 
be  called  for  trial  unless  the  returns  of  such  appeals  have 
been  docketed  ten  days  previous  to  the  term,  but  appeals  dock- 
eted less  than  t«n  days  before  the  term  may  be  tried  by  con- 
sent of  parties. 

25.  On  Consent  Cantintuince — Judgment  for  Costs. 

When  civil  actions  shall  be  continued  by  consent  of  parties, 
the  Court  will,  upon  suggestion  that  the  charges  of  witnesses 
and  fees  of  officers  have  not  been  paid,  adjudge  that  the 
parties  to  the  action  pay  respectively  their  own  costs,  sub- 
ject to  the  right  of  the  prevailing  party  to  have  such  costs 
taxed  in  the  final  judgment 

26.  Tims  to  File  Pleadings — How  Computed. 

When  time  to  file  pleadings  is  allowed,  it  shall  be  com- 
puted from  the  adjournment  of  the  Court. 

27.  Counsel  Not  Sent  For. 

Except  for  some  unusual  reason,  connected  with  the  busi- 
ness of  the  Court,  attorneys  will  not  be  sent  for  when  tieir 
cases  are  called  in  their  regular  order. 

28.  Criminal  Dockets. 

Clerks  of  the  Courts  will  be  required,  upon  the  criminal 
dockets  prepared  for  the  Court  and  Solicitor,  to  state  and 
number  the  criminal  business  of  the  Court  in  the  following 
order. 
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First — ^AU  criminal  causes  at  issue.  Second — ^AU  war- 
rants upon  which  parties  have  been  held  to  answer  at  that 
term.  Third — All  presentments  made  at  preceding  terms, 
undisposed  of.  Fourth — All  cases  wherein  judgments  nisi 
have  been  entered  at  the  preceding  term  against  defendants 
and  their  sureties,  and  against  defaulting  jurors  or  witnesses 
in  behalf  of  the  State. 

29.  Civil  and  Criminal  Dockets — What  to  Contain. 

Clerks  will  also  be  required,  upon  both  civil  and  criminal 
dockets,  to  bring  forward  and  enter  in  different  columns 
of  sufficient  space^  in  each  case: 

First — The  names  of  the  parties.  Second — The  nature  of 
the  action.  Third — ^A  summary  history  of  the  case,  inclu- 
ding the  date  of  issuance  of  process,  pleadings  filed,  and  a 
brief  note  of  all  proceedings  and  orders  therein.  Fourth — 
A  blank  space  for  the  entries  of  the  term. 

30.  Books. 

The  Clerks  of  the  Superior  Courts  shall  be  chargeable  with 
the  care  and  preservation  of  the  volumes  of  the  Reports,  and 
shall  report  at  each  term  to  the  presiding  Judge  whether 
any  and  what  volumes  have  been  lost  or  damaged  since  the 
last  preceding  term. 
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A   MEN8A  ET  THORO.     See  "Divorce." 
A  VINCULO.      See  "Divorce." 
ABANDONMENT.     See  "Divorce." 

ABATEMENT: 

Infants — Next  Friend — Exceptions  and  Objections — Practice. 
Objection  that  a  next  friend  had  not  been  regularly  appointed 
must  be  taken  by  a  plea  in  abatemnt.     Carroll  v.  Mont- 
gomery, 278. 

ABORTION: 

Indictment — The  Code,  sec.  973. 
Under  The  Code,  sec.  976,  it  is  not  necessary  to  charge  or  prove 
that  the  accused  procured  the  drug.    State  v.  Crews,  581. 

Indictment — Sufficiency — The  Code,  sec.  976. 
An  indictment  under  The  Code,  sec.  976,  denouncing  advising 
and  procuring  a  woman  to  take  a  drug  to  produce  a  miscar- 
riage, need  not  charge  the  overt  act  as  committed.     State 
V.  Crews.  581. 

Indictment — Intent — The  Code,  sec.  975. 
Intent  being  the  chief  ingredient  in  the  ofTence  of  abortion, 
the  word  noxious  need  not  be  used  in  the  indictment.     State 
V.  Crews,  581. 

ACTS.    See  "Statutes." 

1883,    ch.    156,    sec.    39.    Admission   of   patients   to   hospital. 
Hospital  V.  Fountain,  23. 

1885,  ch.  68.     Joinder  of  felony  and  misdemeanor  in  indict- 
ment when  an  assault  is  included.    State  v.  Hunt,  584. 
1887,  sec.  58.    Act  to  simplify  indictment  for  murder  and  man- 
slaughter.    State  V.  Hunt,  584. 

1887,  ch.  137.     Non-payment  of  taxes.    King  v.  Cooper,  347. 
1889.    Revenue  Act.    King  v.  Cooper.  347. 
1889.  ch.   135.     Undertaking  on  appeal.     In  re  Snow's  Will, 
100. 
1891.     Revenue  Act.     King  v.  Cooper,  347. 

1893,  ch.  297,  sec.  65.     Form  of  deed.     Sprain  v.  Fitzgerald, 
402. 
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ACTS— Continued. 

1893.    Revenue  Act.    King  v.  Cooper,  347. 

1893,  ch.  81.    Adds  word  verdict  to  sec.   274  of  The  Code. 

Hardy  v.  Hardy,  178. 

1893,  ch.  85.     Same  form  for  murder  in  the  first  and  aecond 

degree.    State  v.  Hunt,  584. 

1893,    ch.    152.    Limitation   of   actions.     Carson   v.   Railtoay, 
95. 

1893,  ch.  363.     Attachment.    Ditmore  v.  Goings,  325. 
1895.    Revenue  Act.    King  v.  Cooper,  347. 
1895,  ch.  277.    Divorce.    Setzer  v.  Setzer,  170. 
1897,  sec.  56.    Fellow  servants.     Williams  v.  Railroad,  286. 
1897,   ch.   56.    Private   Laws.    Fellow-servant  Act.    Coley  v. 
Railroad,  534. 

1897,  ch.  58.    Fellow-servant  Act.     Bryan  v.  Railroad,  387. 
1897,  ch.  109.    Nonsuit.    Miller  v.  Railroad,  26;   Brinkley  v. 
Brinkley,  503. 

1897,  ch.  169,  sees.  64  and  65.    Revenue  Act    King  v.  Cooper, 
347. 

1899,  ch.  1,  sec.  44.    Admission  of  patients  to  Hospital.    Hos- 
pital V.  Fountain,  23. 

1899,  ch.  24.     Incorporation  of  State  Prison.    Moody  v.  State 
Prison,  12. 

1899,  ch.  54,  sec.  62,  subsec.  3.     Domestication  of  foreign  oor 
porations.    Biggs  v.  Life  Association,  5. 
1899,  ch.  62.     "Craig  Law."    Biggs  v.  Life  AssocicUion,  5. 
1899,  ch.  131.     Nonsuit.    Miller  v.  Railroad,  26. 
1899.  ch.  131.    Nonsuit.    Brinkley  v.  Brinkley,  503. 
1899,  ch.  211.     Divorce.     Setzer  v.  Setzer,  170. 
1899,  ch.  235.    Probate  of  deeds  and  private  examination  of 
married  women.     Vann  v.  Edwards,  425. 

ACTS  OF  CONGRESS: 

1893,  ch.  195.     Coley  v.  Railroad,  534. 

ACTIONS.  See  "Warranty." 
Contract. 
The  cause  of  action  in  this  case  arose  on  death  of  decedent 
for  breach  of  contract  whereby  plalntifP  was  to  have  a  part 
of  property  of  decedent,  notwithstanding  he  was  not  to  havt 
the  property  until  the  death  of  the  widow  of  decedent 
Lipe  V.  Houck,  115. 

Misjoinder — Division. 

Where  there  Is  a  misjoinder  of  causes  of  action,  the  Court 
may  allow  the  action  to  be  divided.    Weeks  v.  McPhaih  IW. 

Joinder. 
It  is  not  a  misjoinder  to  unite  in  the  same  action  a  demand 
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ACTIONS-  Continued, 

for  two  tracts  of  land  if  contiguous  and  forming  part  of 
one  larger  body.    Weeks  v.  McPhail,  134. 

Demurrer — Misjoinder — Pleading — Exceptions  and  Objections, 
Objection    to    misjoinder   of   action   must    be    taken    by    de- 
murrer.   Weeks  V.  McPhail,  134. 

Judgment — Tort — Negligence — Contract. 

Where  an  obligation  to  do  a  particular  act  exists  and  there  is 
a  breach  of  that  obligation  and  a  consequent  damage,  an 
action  on  the  case,  founded  on  tort,  will  lie,  and  a  Judgment 
thereon  should  be  so  entered.    Fisher  v.  Qreenshoro,  375. 

ACTUAL  DAMAGES.     See  "Damages." 

ADJUDICATION.     See  "Former  Adjudication." 

ADJUSTER.     See  "Insurance." 

ADMINISTRATORS.     See  "Wills." 

Estoppel — Record — Partition, 

When  land  is  incorporated  and  assigned  in  a  decree  in  par- 
tition proceedings  with  the  knowledge  and  consent  of  the 
parties  thereto,  the  administrator  of  one  of  the  parties  is 
estopped  from  denying  that  the  land  was  not  originally 
included  in  the  petition.    Lindsay  v,  Beaman,  189. 

Executors — Bond — Principal  and  Surety. 
A  mortgage  given  by  an  administrator  to  a  surety  on  his 
bond  to  secure  the  latter  against  loss  inures  to  the  benefit 
of  the  creditors  of  the  estate.    Hooker  v.  Yellotoley,  297. 

Principal  and  Surety — Succession — Insolvency. 

Estate  creditors  are  entitled  to  have  the  real  estate  of  intes- 
tate, conveyed  after  two  years  with  notice  to  purchaser, 
subjected  to  satisfaction  of  their  judgments,  irrespective 
of  the  solvency  or  liability  of  the  surety  or  bond  of  admin- 
istrator.   Hooker  v.  Yellowley,  297. 

ADMISSIONS.     See  "DeclaraUons." 

Lihel  and  Slander — Pleading — Complaint — Answer. 
The  failure  of  defendant  to  deny  the  allegations  of  complaint 
of  good  character  of  plaintiff  and  his  innocence  of  charges 
made  does  not  amount  to  an  admission  that  the  publication 
complained  of  was  false.    C^attis  v.  Kilgo,  403. 


ADULTERY.     See  "Divorce. 
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ADVERSE  POSSESSION. 

Coloi'  of  Title — Partition. 
The  record  of  partition  proceedings  is  color  of  title  and  pos- 
session for  seven  years  thereunder  gives  a  good  title.    Lind- 
say V.  Beaman.  189. 

AFFIDAVITS.     See  "Divorce;"  "Jurisdiction;"  "Evidence." 

AGENCY.     See  "Insurance;"  "Contract;"  "Insurance;"  "Foreclosare 
of  Mortgage." 

Limitations  of  Actions — Agents — Trusts — Infants. 
Where  an  agent  collects  rents  for  infants,  the  Statute  of  Lim- 
itations does  not  run  against  the  trust.     Carroll  v.  Mont- 
gomery, 278. 

Arrest  and  Bail — Agent — The  Code,  sec.  291,  subdivs.  1  and  2. 
An  insolvent  defendant  may  be  arrested  in  a  civil  action  for 
money    received   and   fraudulently   misapplied.    Carroll  v. 
Montgomery,  278. 

Evidence. 
An  agent  who  takes  a  bond  for  the  execution  of  a  contract 
may  testify  as  to  his  agency  in  an  action  on  the  bond.  Sew- 
ing Machine  Co.  v.  Seago,  158. 

Declarations — Admissions — Res  Gestae — Principal  and  Agent. 
The  declarations  and  admissions  of  an  agent  are  not  compe- 
tent to  prove  the  agency  unless  a  part  of  the  res  gestae. 
Summerrow  v.  Baruch,  202. 

Evidence — Res  Gestae — Declarations  and  Admissions  of  Agent-- 
Agency. 
The  declarations  in  this  case  are  inadmissible  to  prove  agency 
as  part  of  the  res  gestae.    Summerroto  v.  Baruch,  202. 

Insurance — Use  of  Property  Contrary  to  Policy. 
An  insurance  agent  may  issue  a  permit  to  operate  a  mill  at 
night,  though  the  policy  prohibits  operation  of  the  mill  at 
that  time.     Strause  v.  Insurance  Co.,  64. 

Declarations. 
Evidence  of  declarations  of  agent  to  prove  agency  is  incompe- 
tent.    Jennings  v.  Hinton,  214. 

Insurance — Financial    Secretary — Local     Lodge — Supervision- 
Effect — Agency. 

The  financial  secretary  of  a  local  lodge  of  a  beneficial  associa- 
tion is  the  agent  of  the  supreme  lodge,  and  his  failure  to 
transmit  money  received  for  assessments  does  not  forfeit  a 
policy.    Bragaw  v.  Supreme  Lodge,  354. 

ALIAS  SUMMONS.     See  "Service  of  Process." 
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ALLEGATIONS.     See  "Pleadings." 

AMENDMENTS: 

Limitations  of  Actions — Amendment — Demurrer. 
When  a  demurrer  to  a  complaint  is  sustained  but  a  motion  to 
dismiss  is  refused  and  an  amended  answer  allowed  to  be 
filed — the  amendment  not  stating  a  new  cause  of  action — 
it  is  a  continuation  of  the  same  action  and  the  Statute  of 
Limitation  ceased  to  run  at  the  beginning  of  the  original 
action  and  not  at  the  filing  of  the  amendment.  Woodcock 
V,  Bostic,  243. 

Pleading — Demurrer — Discretion — Practice, 

It  is  solely  within  the  discretion  of  the  trial  Judge  to  allow  an 
amendment  to  a  complaint  after  a  demurrer  thereto  has 
been  sustained,  or  to  dismiss  the  action.  Woodcock  v.  Bos- 
tic,  243. 

ANOTHER  ACTION  PENDING. 

Dismissal  and  Nonsuit — Federal  Courts — The  Code,  sees.  142^ 
16& — Demurrer. 

One  taking  a  nonsuit  in  a  Federal  Court  is  entitled  to  bring 
a  new  action  in  the  State  Court  within  one  year  thereafter. 
Fleming  v.  Railroad,  80. 

ANSWER. 

Pleading — Answer. 

An  allegation  in  answer  that  defendant  has  no  knowledge  of 
facts  alleged  in  a  certain  paragraph  of  the  complaint  is  not 
sufl^cient  to  put  such  facts  in  issue.  Woodcock  v.  BostiCy 
243. 

Pleading — Answer. 
An  allegation  in  answer  that  the  defendant  has  no  informa- 
tion of  facts  alleged  in  a  certain  paragraph  of  the  complaint, 
and  that  he  demands  proof  thereof,  is  not  sufficient  to  put 
such  facts  in  issue.     Woodcock  v.  Bostic,  243. 

Limitation  of  Artions — Pleading — Judgment — Execution — The 
Code.  sec.  /.W. 
An  answer  that  "the  defendant  pleads  the  Statute  of  Limita- 
tion," to  a  motion  for  leave  to  issue  execution,  is  insufficient 
as  a  plea-  of  the  Statute  of  Limitation.  Heyer  v.  Rivenbark, 
270. 

APPEAL.     See   "Judgment;"  "Judge." 

Transcript — Costs. 
An  appellee  sending  up  unnecessary  matter  will  be  taxed  with 
the  cost  of  making  and  printing  the  transcript.    Land  Co. 
V.  Jennett,  3. 


6T0  INDEX 


ATPKA.L— Continued. 
Injunction, 
An  appeal  from  an  order  dismissing  a  temporary  injunction 
does  not  continue  the  injunction.    Reybum  v.  Sawyer,  8. 

Former  Appeal — Former  Adjudication. 
An  appeal  on  a  point  decided  on  a  former  appeal  will  not  be 
allowed.     Wright  v.  Railroad,  77. 

Instructions — Exceptions  and  Objectior^s — Appeal. 

Instructions  can  not  be  objected  to  for  the  first  time  on  appeal. 
Barrett  v.  McCrummen,  81. 

Instructions — Exceptions  and  Objections — Supreme  Court  RuU 
S7. 
An  exception  to  a  charge  which  fails  to  point  out  specifically 
the  errors  complained  of  will  not  be  considered.    Carson  v. 
Railroad,  95. 

Instructions — Special  Instructions — Trial. 

It  is  the  duty  of  the  trial  judge  to  set  out  spedflcally  in  the 
case  on  appeal  the  charge  he  gave  in  lieu  of  the  Instruction 
requested.    Bennett  v.  Telegraph  Co.,  103. 

Excep  tions — Waiver. 
A  defective  averment  of  a  good  cause  of  action  is  cured  by  a 
failure  to  demur  thereto.    Bennett  v.  Telegraph  Co.,  103. 

Nonsuit — Dismissal — Appeal. 

A  plaintifE  may  at  any  time  before  verdict,  in  deference  to  an 
intimation  of  the  Court,  submit  to  a  nonsuit,  either  as  to 
the  whole  or  a  part  of  the  defendants,  or  as  to  one  or  more 
causes  of  action,  and  appeal.     Weeks  v.  McPTuiil,  134. 

New  Trial — Appeal — Record — Defect — Practice — Supreme  Court. 

Where,  upon  appeal  from  a  ruling  upon  a  sufficiency  of  de- 
scription of  land  conveyed  in  a  deed,  it  appears  from  the 
case  on  appeal  that  the  entire  description  contained  in  the 
deed,  and  upon  the  sufficiency  of  which  the  ruling  was  made, 
is  not  set  out,  a  new  trial  will  be  granted.  Roseman  v. 
Hoke,  154. 
Exceptions — Tiyn  e — Practice. 

Where  a  verdict  non  obstante  veredicto  is  reversed,  the  ap- 
pellee can  not  appeal  from  a  judgment  entered  on  the  re- 
mand and  bring  up  exceptions  taken  at  the  original  trial. 
Howe  V.  Hall,  167. 

Review — Exceptions  and  Objections. 
Exceptions  to  the  admission  of  evidence  by  one  party  will  not 
be  considered  on  appeal  of  the  other  party.    King  v.  Coofer, 
347. 
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APPE  A  L—Conttnued. 

Review — Assignment     of     Error — Rehearing — Exceptions     and 
Objections. 
Where  no  exception  is  taken  in  trial  court  to  a  ruling,  and  no 
error  is  assigned  upon  rehearing,  the  Supreme  Ck)urt  will 
not  review  the  ruling.     Faison  v.  Orandy,  438. 

A'ew  Trial — UnintelHgil)le  Record — Supreme  Court. 
Where,  in  the  case  on  appeal  as  made  up  by  the  trial  judge, 
there  is  confusion  in  the  arrangement  of  the  evidence,  sev- 
eral deeds  and  papers  of  importance  lacking,  and  some  in- 
consistency in  the  rulings  of  the  Court,  a  new  trial  will  be 
ordered.    Vanderbilt  v.  Pickelsimer,  556. 

Supreme  Court — Appellate  Court — Exceptions  and  Objections^— 
Ex  Mero  Motu. 
The  Supreme  Court  will,  on  appeal,  take  notice  ex  mero  motu 
of  the  failure  of  the  Corporation  Commission  to  assess 
taxes  as  required  by  law,  though  they  had  been  assessed 
by  the  County  Commissioners.  Commissioners  v.  Steam- 
ship Co.,  558. 

Evidence — Murder — First  Degree — Second  Degree — Instructions. 
A  refusal  to  charge  that  in  no  view  of  the  evidence  can  the 
Jury  llnd  a  verdict  of  guilty  of  murder  in  the  first  degree, 
will  not  be  reviewed  when  the  prisoner  was  found  guilty 
only  of  murder  in  the  second  degree.  State  v.  McCourry, 
594. 

APPEAL  BOND: 

Time  for  Filing— Acts  J6i^9,  ch.  13.5. 
An  appeal  bond,  filed  and  sent  up  with  the  record,  is  in  time 
within  Acts  1889,  ch.  135.    In  re  Snow's  Will  100. 

APPELLATE  COURT.     See  "Supreme  Court." 

ARGUMENTS  OF  COUNSEL. 

New   Trial — Improper  Reynarks  of  Counsel — Trial. 

The   improper   remarks   of   counsel   in   this   case    constitute 
ground  for  a  new  trial.    Perry  v.  Railroad,  471. 

Questions  for  Jury — Evidence. 
Statement  by  trial  judge  that  he  did  not  remember  evidence 
commented  on  by  the  State  Solicitor  was  a  proper  ruling 
on  an  objection  to  such  argument.     State  v.  McCourry,  594. 

ARREST: 

Without  Warrant — Officer — The  Code,  sec.  1126. 
The  superintendent  of  a  convict  gang  is  not  such  an  ofllcer 
as  contemplated  by  The  Code,  sec.  1126.    State  v.  Stancilh 
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AKHEST— Continued, 

Homicide — Arrest  Without  Warrant. 

The  superintendent  of  a  convict  gang,  not  known  to  be  an 
officer,  has  no  right  to  shoot  or  kill  one  who,  having  com- 
mitted petty  larceny  and  having  escaped  from  prison,  is 
running  away  to  avoid  arresu    State  v.  Stancill,  606. 

ARREST  AND  BAIL: 

Execution — Execution  Against  the  Person — The  Code,  sees.  W 

and  44^,  subdiv.  3. 

An  execution  may  issue  against  the  person  under  The  Code, 

sees.  447  and  448,  subdiv.  3,  after  one  against  his  property 

has  been  returned  unsatisfied.     Carroll  v.  Montgomery,  278. 

Agent — The  Code,  sec.  291,  subdivs.  t  and  2. 
An  insolvent  defendant  may  be  arrested  in  a  civil  action  for 
money   received   and   fraudulently   misapplied.    Carroll  v. 
Montgomery^  278. 

ArtRBST  OF  JUDGMENT: 

Public  Ofjlcers — Appointment  to  an  Office  not  yet  in  Existence, 
Invalid — Courts — Larceny. 
Appointment  of  a  Judge  of  Superior  Court  prior  to  date  when 
the  act  creating  the  Judicial  District  takes  effect  is  invalid, 
and  a  motion  in  arrest  of  judgment  by  a  person  convicted 
of  larceny,  on  the  ground  that  the  Court  was  illegally  con- 
stituted, should  have  been  allowed.     State  v.  Shuford,  588. 

AbSESSMENTS.  See  "Taxation;"  "Foreign  Corporations;"  "Stock." 

AbblGNMENTS.     See   "Husband   and   Wife;"    "Married   Women;" 
"Negotiable  Instruments." 

Married     Women — Husband    and    Wife — Separate    Property^ 
Negotiable  Instruments — The  Constitution,  Art.  X,  sec.  6. 
The  delivery  of  a  note  to  the  endorsee  after  it  has  been  en- 
dorsed in  blank  by  the  wife,  the  owner  and  the  husband.  Is  a 
sufficient  conveyance.     Coffin  v.  Smith,  252. 

Pledges — Fiduciary  Relations  —  Contracts — Sale — Burden  of 
Proof — Collateral  Security. 
Where  a  married  woman  assigns  to  the  mortgagee  of  her 
husband  an  insurance  policy  upon  the  life  of  her  husband 
as  collateral  security  for  the  mortgage  debt,  the  law  pre- 
sumes fraud  in  a  subsequent  absolute  sale  of  the  policy  to 
the  mortgagee,  and  the  burden  is  upon  him  to  show  that 
the  purchase  was  bona  fide  and  for  a  fair  consideration. 
Jennings  v.  Hintou,  214. 
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ASSIGN  MENTS— Continued. 

Evidence — Parol — Endorsement — Negotiable  Instruments. 

The  endorsement  of  a  note  may  be  explained  as  between  the 
immediate  parties.    Coffin  v.  Smith,  252. 

Evidence — Parol  Evidence — Contract — Written  Contract, 

Where  the  purchaser  of  mortgaged  property  entered  into  a 
written  contract  to  indemnify  the  mortgagor  and  the  mort- 
gagee against  loss,  the  mortgagee  having  assigned  the 
notes  and  mortgages  for  value,  evidence  of  a  subsequent 
parol  condition  to  the  contract  of  indemnity  between  the 
purchaser  and  one  of  the  parties  indemnified  is  inadmis- 
sible.    Woodcock  17.  Bostic,  243. 

Judgment — Assignment — Judgment     Creditors — Insolvents — Ju- 
nior Creditors. 
A  Judgment  creditor  of  an  insolvent  can  not  be  compelled  to 
assign  his  Judgment  to  junior  crea^Lors  who  offer  to  pay 
the  judgment  debt.    James  v.  Markham,  380. 

Husband  and  Wife — Separate  Property  of  Wife — Choses  in  Ac- 
tion — Promissory  Note — Assignment — Indorsement. 
The  indorsement  and  transfer  of  her  note  by  a  married  woman 
without  the  consent  of  her  husband  does  not  invest  the 
title  in  the  indorsee.     Vann  v.  Edwards,  425. 

Negotiable   Instruments — Husband   and    Wife — Presumptions — 
Possession. 
The  possession  of  a  note  by  an  indorsee  of  a  married  woman 
is  presumed  to  be  lawful,  the  note  having  been  in  posses- 
sion of  husband  after  indorsement.     Vann  v.  Edwards,  425. 

ASSIGNMENT  OF  ERROR.    St-e     -Appeal;"     -Exceptions  and  Ob- 
jections." 

ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS: 

Fraud — Preferred  Creditors — Badge  of  Fraud. 

The  relationship  of  the  parties,  in  an  assignment  for  the  ben- 
efit of  creditors,  while  a  circumstance  to  be  considered,  does 
not  amount  to  a  badge  of  fraud.     Bank  v.  Bridgers,  322. 

Declarations — Admissions — Evidence. 

In  an  action  to  set  aside  a  deed  of  assignment,  declarations 
of  the  assignor  made  after  the  execution  of  the  deed  of 
assignment,  are  not  competent,  unless  a  prima  facie  case 
•    of  conspiracy  between  the  assignee  and  assignor  is  estab- 
lished.   Bank  v.  Bridgers,  322. 
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ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS— Continued. 

Schedule  of  Preferred  Debts — Justices  of  the  Peace — Oath— 
Affirmation — Trespass. 
Where  the  schedule  of  preferred  debts  is  affirmed  to  before  a 
Justice  of  the  Peace,  who  is  one  of  the  trustees  in  the  deed 
of  assignment,  the  assignment  is  void.  Martin  v.  Buffaloe, 
306. 

Registration — Evidence — Fraud. 
The  fact  that  a  deed  of  assignment  was  prepared  and  kept  to 
be  registered  in  the  event  of  proceedings  agaidst  the  as- 
signor is  not  evidence  of  fraud.    Friedenwald  Co.  v.  Spar- 
ger, 446. 

Fraud — Misstatements — Exaggerations. 
Wilful  misstatements  and  exaggerations  by  an  assignor  as 
to  the  value  of  his  property,  in  the  absence  of  other  evi- 
dence, does  not  vitiate  a  deed  of  assignment  for  the  benefit 
of  creditors.    Friedenwald  Co.  v.  Sparger,  446. 

Presump  tion  s — Preferences — Relatives — Fraud. 
Debts  preferred  in  an  assignment  for  the  benefit  of  near  rela- 
tives raises  no  presumption  of  fraud,  nothing  else  appea^ 
ing  to  show  fraud.    Friedenwald  Co.  v.  Sparger,  446. 

Justices  of  the  Peace — Seal. 
The  seal  of  a  Justice  of  the  Peace  is  not  essential  to  the  valid- 
ity of  an  assignment  for  the  benefit  of  creditors.    Frieienr 
wald  Co.  V.  Sparger,  446. 

Schedule  of  Preferred  Debts. 
The  schedule  of  preferred  debts  in  a  deed  of  assignment  mnst 
give  the  names  of  the  creditors  and  the  amounts,  dates 
and  nature  of  the  debts.     Friedenwald  to.  v.  Sparger,  446. 

ASSUMPTION  OF  RISK.    See  *  Negligence;"  **Masterand  Servant." 

ASYLUMS.     See  "Hospitals  and  Asylums." 

ATTACHMENT.     See  "Service  of  Process." 

Judgment — Execution — Title. 
A  sale  under  an  execution  issuing  upon  a  judgment  on  an 
attachment  only  passes  the  right  of  the  defendant  in  at- 
tachment.   Electric  Co.  v.  Engineering  Co.,  199. 

Judgment — The  Code,  sec.  370. 
Where  a  person  in  possession  of  property  is  not  a  party  to  the 
attachment  suit,  the  plaintifE,  in  addition  to  a  judgment  for 
his  debt,  is  not  entitled  to  a  judgment  for  such  property, 
but  must  proceed  under  section  370  of  The  Code.  Electric 
Co.  V.  Engineering  Co.,  199. 
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ATTACHMENT— Can<inM€d. 

Publication  of  Summons — Cure  of  Defects — Alias  Order — No- 
tice of  Warrant  of  Attachment — The  Code,  sec,  352. 
Where  a  publication  of  summons  in  attachment,  began  July 
11,  1900,  was  defective  in  not  containing  notice  also  of  the 
warrant  of  attachment,  an  alias  order  of  publication,  duly 
made  prior  to  the  November  Term,  cured  the  defect  Best 
V.  Company,  351. 

Service  of  Process — Summons — Warrant  of  Attachment — Judg- 
ment— Justices  of  the  Peace — The  Code,  sees.  214,  217, 
218,  219,  S50. 
Where  a  Justice  issued  a  summons  and  warrant  of  attachment, 
and  publication  of  the  warrant  was  made,  but  the  summons 
was  not  served,  a  Judgment  rendered  thereon  is  void  for 
insufficiency  of  service  of  summons.    Ditmore  v.  Qoins,  325. 

Publication  of  Summons. 
Where,  In  attachment,  it  appears  from  the  whole  record  that 
the  statute  has  been  substantially  complied  with,  the  action 
will  not  be  dismissed,  nor  the  attachment  dissolved.    Best 
V.  Company,  351. 

ATTESTING  WITNESSES.     See   "Wills." 

ATTORNEY'S  FEES.     See  "Pees." 

ATTORNEY  AND  CLIENT: 

Payment — Attorney  and  Client — Contract. 

Where  attorney  of  plaintiff  came  into  possession  of  money 
belonging  to  defendant,  and  it  was  agreed  by  defendant  and 
the  attorney  that  the  money  should  be  paid  to  the  plaintifT. 
agreement  constituted  payment  to  plaintiff.  Millhiser  v. 
Marr,  318. 

Liability  of  Client  for  Acts  of  Attorney. 

A  client  is  not  responsible  for  any  illegal  action  taken  or 
directed  by  his  attorney,  which  the  client  did  not  advise, 
consent  to,  or  participate  in,  and  which  was  not  justified 
by  any  authority  the  client  had  given.  Monroe  v.  Cohen,  345. 
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BADGE  OP  PRAUD.     See  "Assignments  for  Benefit  of  Creditors;" 
"Fraud." 

BAIL.     See  "Arrest  and  Bail." 
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BANKS- AND  BANKING: 

National  Banks — Ouaranty — Ultra  Vires. 
A  contract  of  guaranty  by  a  national  bank  can  not  be  avoided 
on  the  ground  of  ultra  vires.    Hutchins  v.  nank^  72. 

BENEFICIAL  ASSOCIATIONS.     See  "Insurance." 

BENEFICIARIES.     See  "Wills." 

BEQUEST  TO  CHARITY.     See  "Wills." 

BESTIALITY.     See  "Slander." 

BETTERMENTS.     See  "Vendor  and  Purchaser." 

BILLS  OF  LADING.     See  "Sales." 

Carriers — Notice  of  Loss. 
Where  a  bill  of  lading  requires  that  notice  of  loss  shall  be 
given  at  the  point  of  delivery,  an  intermediate  carrier  can 
not  object  that  it  was  not  notified.    Manufacturing  Co.  v. 
Railroad,  280. 

Carriers — Limitation — Contracts — Notice  of  Loss — Notice. 

A  clause  in  a  bill  of  lading  that  notice  of  loss  or  damage  to 

goods  must  be  given  in  writing  to  a  carrier  within  30  days 

after  delivery  thereof,  or  after  due  time  for  such  delivery,  is 

unreasonable  and  void.    Manufacturing  Co.  v.  Railroad,  280. 

BONDS.     See   "Municipal    Securities;"    "Municipal    Corporations:" 
"Appeal  Bonds;"  "Principal  and  Surety:  **Evidenoe  " 

Penal — Interest — The  Code,  sec.  530. 
The  recovery  upon  a  penal  bond  can  not  exceed  the  penalty 
named   therein,  though  the  excess  is  for  interest  on  the 
amount  of  the  defalcation  after  breach  of  the  bond.    Sett- 
ing Machine  Co.  v.  8eago,  158. 

Execution — Indemnity  Bond — Surety —  Trespass. 

A  Sheriff  can  not  relieve  the  sureties  on  an  indemnity  bond 
from  liability  to  the  endamaged  party  for  the  wrongful  levy 
of  an  execution.    Martin  v.  Buff  aloe,  305. 

Fidelity  and  Onaranty  Insurance — Construction — Principal  and 
Surety — Surety  Company. 
A  surety  bond  should  be  construed  most  strongly  against  the 
company  and  most  favorably  to  its  general  intent  and  essen- 
tial purpose.    Bank  v.  Company,  366. 

Principal  and  Surety — Bond — Surety    Company — Fidelity   and 
Guaranty  Insurance — Acts  1899,  ch.  30,  sec.  5, 
Under  Acts  1899,  ch.  30,  sec.  5,  a  surety  company  can  be  re- 
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BONDS— Continued. 

leased  from  its  liability  on  a  bond  only  by  getting  off  the 
bond.    Bank  v.  Company,  366. 

Execution — Indemnity  Bond — Surety — Wrongful  Levy — Sheriff 
— Process — Trespass. 
Where  a  SherifF  commits  a  trespass  in  seizing  property  not 
subject  to  his  process,  the  claimant  may  elect  to  sue  either 
on  his  official  bond  or  the  bond  of  indemnity.  Martin  v. 
Buffaloe,  305. 

'Notice — Sheriffs — Indemnity  Bond — Surety — The  Code,  sec,  597 
—  Trespass — Writing. 
Notice  to  sureties  on  an  indemnity  bond  that  the  SherifF  has 
been  sued  for  the  wrongful  levy  of  an  execution  need  not 
be  in  writing.    Martin  v.  Buffaloe,  305. 

Fidelity  and  Guaranty  Insurance — Breach — Notice — Principal 
and  Surety — Cashier. 
Where  the  plaintiff,  in  action  on  a  surety  bond,  within  a 
reasonable  time  and  with  due  diligence,  under  the  circum- 
stances, gives  notice  of  the  default  of  its  cashier,  it  is  a 
sufficient  compliance  with  the  requirement  of  immediate 
notice.     Bank  v.  Company,  366. 

Fidelity    and    Guaranty    Insurance — Breach — Notice — Principal 
and  Surety — Cashier.    • 
Where  a  surety  company  on  bond  of  cashier  is  not  notified 
immediately  of  default  of  the  cashier,  it  does  not  suffer  by 
the  delay.    Bank  v.  Company.  366. 

Fidelity  and  Guaranty  Insurance — Insurance — Breach — Princi- 
pal and  Surety — Cashier — Instructions. 
In  an  action  on  surety  bond,  an  instruction  that  the  care  and 
supervision  required  of  officers  of  a  bank  was  such  as  ordi- 
narily prudent  men  would  give,  was  correct.  Bank  v.  Com- 
pany, 366. 

BOND  FOR  TITLE.     See  "Ejectment;"  "Evidence." 

BOSSES.     See  "Master  and  Servant." 

BOUNDARIES: 

Description — Legacies  and  Devises — Wills — Ejectment. 
A  devise  of  certain  tracts  of  land  east  of  a  road  passes  no 
part  of  such  tracts  west  of  such  road.     Peebles  v.  Graham, 
218. 

Location — Questions  for  Jury — Questions  for  Court — Devises — 
Ejectment. 
The  Court  should  instruct  the  jury  what  are  boundaries,  and 
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the  jury  should  find  and  locate  them.    Peebles  v,  Oraham» 
218. 

Quantity — Devise — Description. 
Where  the  location  or  boundary  of  land  is  doubtful,  auantitr 
becomes  important.    Peebles  v.  CHraham,  222. 

Description  — Designation  — General  Designation — Devises — Evi- 
dence, 
If  one  description  in  a  devise  designates  land  with  certalntyt 
evidence  is  admissible  to  show  that  a  general  designation  of 
the  land  is  an  inadvertence  and  should  be  disregarded. 
Peebles  v.  Qraham,  222. 

Deeds  —  Construction  —  Riparian   Rights  —  Water  and  Water- 
courses— Swamps — Trespass. 
Where  a  deed  calls  for  points  on  bank  of  swamp  and  thence 
along  the  swamp,  title  of  grantee  extends  no  further  than 
banks  of  swamp.    Rowe  v.  Lumber  Co.,  301. 

BRAKEMAN.     See  "Master  and  Servant." 

BREACH  OF  BONDS.     See  "Bonds." 

BREACH  OP  WARRANTY.     See  "Warranty." 

BURDEN  OF  PROOF.    See  "Injunction;"  "Nuisance. 


If 


Libel  and   Slander — Privileged   Communications — Malice— Bur- 
den of  Proof. 
Where  a  qualifledly  privileged  publication  is  admitted  by  de- 
fendant, the  burden  of  proof  is  on  the  plaintiff  to  show 
malice  in  the  publication.     Gattis  v.  Kilgo,  402. 

Evidence — Ejectment. 
Plaintiff  in  ejectment  does  not  admit  the  validity  of  a  worth- 
less bond  for  title,  introduced  by  him  in  evidence  for  tbe 
purpose  of  shifting  to  the  defendant  the  burden  of  showing 
the  better  title.    Yanderbilt  v.  Broum,  498. 

Directing  Verdict. 
A  verdict  can  not  be  directed  in  favor  of  one  upon  whom 
rests  the  burden  of  proof.    Boutten  v.  Railroad,  337. 

Release — Consideration — Fraud — Seal — Railroads — Negligence- 
Personal  Injuries — Burden  of  Proof — Presumption. 
Where,  in  an  action  against  a  railroad  for  injuries,  the  defend 
ant  sets  up  an  alleged  release  from  the  plaintiffs,  which  re- 
cites  no   consideration,   and   the   evidence   in   support  of 
plaintiff's  allegation  of  fraud  and  mistake  in  signing  the  re- 
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lease  and  want  of  consideration,  was  uncontradicted,  the 
burden  is  upon  the  defendant  to  rebut  the  presumption  of 
fraud  arising  from  want  of  consideration.  Boutten  v.  Rail- 
road, 327. 

Injunction — Public  Nuisance. 
To  restrain  an  alleged  public  nuisance,  it  must  be  irreparable 
and  immediate,  and  must  affect  the  complainant  injuriously 
in  some  manner  peculiar  to  himself.    Reyhum  v.  Sawyer,  8. 

Pledges  — Fiduciary  Relations  — Contracts  — Sale  — Burden  of 
Proof — Collateral  Security. 
Where  a  married  woman  assigns  to  the  mortgagee  of  her  hus- 
band an  insurance  policy  upon  the  life  of  her  husband  as 
collateral  security  for  the  mortgage  debt,  ihe  law  presumes 
fraud  in  a  subsequent  absolute  sale  of  the  policy  to  the 
mortgagee,  and  the  burden  is  upon  him  to  show  that  the 
purchase  was  hona  fide  and  for  a  fair  consideration.  Jen- 
nings V.  Hinton,  214. 

Carriers — Loss  of  Goods — Burden  of  Proof — Presumption. 
Among  connecting  lines  of  railway,  that  one  in  whose  hands 
goods  are  found  damaged  is  presumed  to  have  caused  the 
damage  and  the  burden  is  upon  it  to  rebut  the  presumption. 
Manufacturing  Co.  v.  Railroad^  281. 

Ejectment — Exception  in  Deed. 

Where  there  is  an  exception  in  a  deed,  the  burden  of  proof  is 
upon  him  who  would  take  advantage  of  the  exception. 
Batts  V.  Batts,  21. 


BY-LAWS.     See  "Insurance;"  "Contract." 


CANCELLATION   OF  INSTRUMENTS: 

Fraud — Deed  Sufficiency  of  Evidence — Fraud  %n  Treaty — Fraud 
in  Factum — Contract. 
Evidence  in  this  case  as  to  fraud  in  making  a  deed  was  suffi- 
cient to  submit  to  the  jury.     Cutler  v.  Lumber  Co.y  477. 

CAPITAL   STOCK.     See   "Stock;"   "Taxation;"   "Foreign   Corpora- 
tions." 

CARRIERS.     See  "Railroads;"  "Damages;"  "Negligence." 

Evidence — Reports  of  Officers. 
Where  action  is  brought  against  a  connecting  carrier  for  .the 
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loss  of  goods,  the  official  reports  of  officers  of  the  other  con- 
necting carriers  are  admissible  on  behalf  of  the  plaintiff. 
Manufacturing  Co.  v.  Railroad,  280. 

Evidence — Delivery  of  Goods — Loss  of  Qoods. 

Evidence  that  goods  were  delivered  to  a  carrier  is  admissible 
in  an  action  against  a  connecting  carrier  for  the  loss  of  the 
goods.    Manufacturing  Co.  v.  Railroad,  280. 

Negligence — Personal  Injuries — Master  and  Servant — Trespass- 
ers. 
A  carrier  owes  ordinary  care  to  one  stealing  a  ride  on  its 
train.     Cook  v.  Railroad,  333. 

Negligence — Personal  Injuries — Master  and  Servant — Trespass- 
ers. 
A  railroad  company  is  responsible  for  an  injury  caused  by  the 
wrongful  act  of  its  employee,  while  acting  in  the  general 
scope  of  his  employment,  whether  such  act  is  wilful,  wanton 
and  malicious,  or  merely  negligent.     Cook  v.  Railroad,  333. 

Issues. 
The  issue   submitted   in  this  case  under  the   evidence  was 
proper  in  an  action  against  a  carrier  for  the  loss  of  goods. 
Manufacturing  Co.  v.  Railroad,  280. 

Bill  of  Lading — Notice  of  Loss. 
Where  a  bill  of  lading  requires  that  notice  of  loss  shall  be 
given  at  the  point  of  delivery,  an  intermediate  carrier  can 
not  object  that  it  was  not  notified.    Manufacturing  Co.  r. 
Railroad,  280. 

Loss  of  Goods — Burden  of  Proof — Presumption. 
Among  connecting  lines  of  railway,  that  one  in  whose  handB 
goods  are  found  damaged  is  presumed  to  have  caused  the 
damage  and  the  burden  is  upon  it  tp  rebut  the  presumption. 
Manufacturing  Co.  v.  Railroad,  280. 

Bill  of  Lading — Limitation — Contracts — Notice  of  Loss — Notice. 
A  clause  in  a  bill  of  lading  that  notice  of  loss  or  damage  to 
goods  must  be  given  in  writing  to  a  carrier  within  30  days 
after  delivery  thereof,  or  after  due  time  for  such  delivery, 
is  unreasonable  and  void.  Manufacturing  Co.  v.  Railroad, 
280. 

CASE  ON  APPEAL.     See  "Instructions;"  "Appeal." 

CASHIER.     See  "Principal  and  Surety;"  "Bonds." 

CHALLENGES.     See  "Jury." 
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CHARGE.     See  "Instructians." 

CHILDREN,     aee  "Wills.*' 

CHOSES  IN  ACTION.     See    "Married    Women;"    "Assignments;" 
"Negotiable  Instruments." 

CLERKS  OP  COURTS: 

Interest — Disqualification — The  Code,  sec.  lO'i. 
No  Clerk  can  act  as  such  in  relation  to  any  estate  or  pro- 
ceeding if  he  has,  or  claims  to  have,  an  interest  therein,  or 
if  he  is  so  related  to  any  person  having,  or  claiming  to  have, 
such  interest  that  he  would  by  reason  of  such  relationship 
be  disQualified  as  a  Juror.    Land  Co.  v.  Jennett,  3. 

Deeds — Probate. 

Probate  of  a  deed  by  a  Clerk  interested  therein  is  a  nullity. 
Land  Co.  v.  Jennett,  3. 

Waiver — Infants — Guardian  Ad  Litem — The  Code,  sec.  105. 
Waiver  under  The  Code,  sec.  105,  of  disqualification  of  Clerk 
of  Superior  Court  must  appear  afQrmativeJy.     Questionable 
whether  a  guardian  ad  litem  can  make  such  waiver.    Land 
Co.  V.  Jennett,  3. 

CLIENT.     See  "Attorney  and  Client." 

COLLATERAL  ATTACK.     See  "Public  Lands." 

COLOR  OF  TITLE.     See  "Adverse  Possession." 

Dower — Possession — Ejectment. 

Dower  interest  is  not  shown  by  a  widow  proving  only  a  deed 
to  her  husband,  without  proving  title  in  the  grantor  or 
possession  for  seven  years  under  the  deed.  Brown  v.  Mori- 
seVt  138. 

Adverse  Possession — Partition. 

The  record  of  partition  proceedings  is  color  of  title  and  pos- 
session for  seven  years  thereunder  gives  a  good  title.  Lind- 
say V.  Seaman,  189. 

COMMISSION.      See      "Corporation      Commission;"      "Taxation;" 
"Stock." 

COMMISSIONERS.  See  "Partition;"  "Judicial  Sales;"  "Ejectment;" 
'Estoppel." 


«i 


COMMON  CARRIERS.     See  "Sales;"  "Carriers." 
COMMON  LAW.     See  "Contracts;"  "Married  Women." 
COMPLAINT.     See  "Pleadings;"  "Answer;"  "Judge." 
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COMPETENCY     OF     WITNESSES.     See     "Witnesses;"     "Deeds;" 
"Mortgages.' 


t* 


CONFIRMATION.     See  "Judicial  Sales." 

CONFLICT  OF  LAWS: 

When  Lex  Fori  Governs — Negotiable  Instruments — Attorney's 
Fees. 
The  validity  of  a  provision  in  a  note  for  attorney's  fees  exe- 
cuted and  payable  in  Georgia,  must  be  determined  by  the 
laws  of  North  Carolina.    Exchange  Bank  v.  Lumber  Co.,  193 

Interest — Lex  Loci  Contractus — Lex  Loci  Solutionis — Conflict  of 
Laws. 
Money  loaned  in  Virginia  on  real  estate  in  North  Carolina  is 
governed  by  the  rate  of  interest  in  North  Carolina.    Faison 
V.  Orandy,  438. 

CONSIDERATION.     See  "Assignments;"  "Mortgages." 

Contracts — Patents. 
A  person  who  purchases  the  exclusive  use  of  certain  territory 
for  the  sale  of  a  patent  can  not  set  up,  as  a  failure  of  con- 
sideration of  a  note  given  therefor,  that  the  article  patented 
was  worthless.    Fair  v.  Shelton,  105. 

Presumption — Seal — Consideration. 

The  presumption  of  consideration  from  a  seal  Is  liable  to  re- 
buttal, even  where  a  consideration  is  recited  in  the  deed. 
Boutten  v.  Railroad,  337. 

Release — Fraud — Seal — Railroad — Negligence — Personal  Injur- 
ies. 
In  an  action  against  a  railroad  for  injuries,  evidence  that  a 
release  by  the  plaintift  was  without  consideration  aad  frau- 
dulent, was  sufficient  to  warrant  the  submission  of  the  case 
to  the  jury.    Boutten  v.  Railroad,  337. 

CONSTITUTION  OF  NORTH  CAROLINA: 

Art.  IV,  sec.  9.  Claims  against  the  State.  Moody  v.  State's 
Prison,  12. 

Art.  IV,  sees.  10  and  11.  Judicial  Districts  and  residences  of 
Judges.     State  v.  Shuford,  588. 

Art.  VII,  sec.  7.  No  debt  or  loan,  except  by  a  majority  of  voters. 
Broadfoot  v.  Fayetteville,  588. 

Art.  IX,  sec.  5.  County  School  Fund.  Proviso.  School  Direc- 
tors V.  Asheville,  249. 

Art.  IX,  sec.  10.  Power  of  Board  of  Education.  Dash  v.  Lum- 
ber Co.,  84. 

Art.  X,  sec.  3.  Homestead  exempt  from  debt.  Spence  v.  Oood- 
uHn,   273. 
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Art.  X,  sec.  4.    Laborer's  lien.     Vann  v.  Edwards,  425. 
Art.  X,  sec.  5.    Benefit  of  widow.    Spence  v,  Goodwinj  273. 
Art.  X,  sec.  6.    Property  of  married  women  secured  to  them. 
CofUn  V.  Smithy  252. 

CONSTITUTIONAL  LAW: 

Vested  Right — Judgment  of  Justice  of  the  Peace — Penalty — The 
Constitution,  Art.  XIY,  sec.  7 — The  Code,  sec.  1870. 
A  judgment  of  a  Justice  of  the  Peace  for  a  penalty,  though 
appealed  from.  Is  a  vested  right,  and  can  not  be  divested 
by  legislative  enactment.    Dunham  v.  Anders,  207. 

Statutes— Constitution. 
A  part  of  an  act  may  be  constitutional  and  a  part  unconstitu- 
tional.   Broadfoot  v.  Fayetteville,  529. 

CONTINGENT  REMAINDER.     See  "Remainders." 

CONTRIBUTORY  NEGLIGENCE.     See  "Nonsuit." 

Railroads — Negligence — Questions  for  Court. 
Where  there  is  no  conflict  in  the  evidence,  the  question  of  con- 
tributory negligence  is  for  the  Court.    Miller  v.  Railroad,  26. 
Railroads — Negligence. 
A  person  who,  seeing  an  engine  standing  near  a  crossing 
letting  ofF  steam  in  the  usual   manner,   drives  across  in 
front  of  it,  can  not  recover  for  personal  injuries  caused  by 
his  horse  becoming  frightened  and  running  away.    Miller  v. 
Railroad,  26. 

Evidence — Sufficiency — Railroads — Personal   Injuries — Contribu- 
tory Negligence. 
Evidence  in  this  case  as  to  contributory  negligence  of  an 
employee  was  sufficient  to  preclude  a  recovery  and  the  plain- 
tiff was  properly  nonsuited.     Stewart  v.  Railroad,  517. 

Evidence — Nonsuit . 

In  case  of  nonsuit  evidence  of  contributory  negligence  should 
not  be  considered.    Whitesides  v.  Railroad,  229. 

Prudence — Questions  for  Jury. 
Whether  an  engineer  was  guilty  of  contributory  negligence  in 
using  drain-pipe  as  a  grab-iron,  in  trying  to  get  upon  an 
engine,  is  a  question  for  the  jury.     Coley  v.  Railroad,  534. 

CORPORATION  COMMISSION.     See  "Taxation;"  "Stock." 

Taxation  — Assessment  —  County    Commissioners  —  Corporation 
Commissioners — Stock — Corporation — Acts  1899,  ch.  15,  sec. 
S9 — Capital  Stock. 
Under  Acts  1899,  ch.  15,  sec.  39,  assessment  of  taxes  on  the 
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capital  stock  of  a  steamboat  company  must  be  made  by  the 
Corporation  Commission,  and  not  by  the  County  Commis- 
sioners.    Commissioners  v.  Steamship  Co.,  558. 

CONTRACTS.    See  "Novation;"  "Payments." 

Terms — Essence — Deeds — Mortgages. 
Where  suit  is  brought  to  have  a  deed  absolute  on  its  face 
declared  a  mortgage,  the  time  for  redemption  is  not  of  tbe 
essence  of  the  contract.    Porter  v.  White,  42. 

Validity — Logs  and  Logging. 
A  contract  for  the  sale  of  standing  timber  which  allows  the 
purchaser  an  indefinite  time  in  which  to  cut  and  remove  the 
same  is  void  for  uncertainty.    Manufacturers  v.  Hobbs,  46. 

Waiver — Reasonable  Time. 
The  rights  of  a  purchaser  under  a  contract  for  the  sale  of 
growing  timber  allowing  a  reasonable  time  to  remove  it 
are  waived  by  failure  to  commence  to  remove  for  13  years. 
Manufacturing  Co.  v.  Hobbs,  46. 

Vendor   and    Purchaser — Breach    of    Contract — Evidence— SufH- 
ciency. 
The  facts  in  this  case  held  sufficient  to  constitute  a  contract 
to  sell  the  land  and  that  there  was  a  breach  thereof  bv  the 
defendant.    Dowdy  v.  White,  17. 

Damages — Default — Penalty. 

Where  a  sum  specified  in  a  contract  as  "liquidated  damages'* 
is  disproportionate  to  actual  damages,  such  damages  should 
be  treated  as  a  penalty  and  only  actual  damages  can  be 
recovered.     Wheedon  v.  Bonding  and  Trust  Co.,  69. 

Banks  and  Banking — National  Banks — Guaranty — Ultra  Vires. 
A  contract  of  guaranty  by  a  national  bank  can  not  be  avoided 
on  the  ground  of  ultra  vires.    Hutchins  v.  Bank.  72. 

Breach — In  Loco  Parentis. 
Evidence  in  this  case  held  sufficient  to  establish  a  contract  be- 
tween a  grandfather  and  grandson  to  pay  for  services  to 
be  performed  by  grandson.     Lipe  v.  Houck,  116. 

Consideration — Patents. 
A  person  who  purchases  the  exclusive  use  of  certain  terrltoiT 
for  the  sale  of  a  patent  can  not  set  up,  as  a  failure  of  con- 
sideration of  a  note  given  therefor,  that  the  article  patented 
was  worthless.     Fair  v.  Shelton,  105. 

Action. 
The  cause  of  action  in  this  case  arose  on  death  of  decedent  for 
breach  of  contract  whereby  plaintiff  was  to  have  a  loart  of 
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property  of  decedent,  notwithstanding  he  was  not  to  have 
the  property  until  the  death  of  the  widow  of  decedent. 
Lipe  V.  Houck,  115. 

Insurance — Agency — Beneficial  Aaaociations — By-Laws. 
A  provision  in  the  by-laws  of  a  beneficial  association  that  one 
shall  become  a  member  of  it»  subject  to  the  power  of  the 
association  to  change  its  by-laws,  does  not  authorize  the 
association  to  change  its  contract  with  policy-holders  at 
will.     Bragaw  v.  Supreme  Lodge,  354. 

Vendor  and  Purchaser — Purchase-Money — Judgment  Lien — Pri- 
ority. 
Where  a  person  conveys  property,  reserving  title  in  himself 
until  payment,  a  judgment  creditor  of  the  purchaser  has  no 
lien  on  the  land  as  against  that  of  a  claimant  under  the 
vendor.     Taylor  v.  Capehart,  292. 

Carriers — Bill  of  Lading — Limitation — Notice  of  Loss — Notice. 

A  clause  in  a  bill  of  lading  that  notice  of  loss  or  damage  to 

goods  must  be  given  in  writing  to  a  carrier  within  30  days 

after  delivery  thereof,  or  after  due  time  for  such  delivery,  is 

unreasonable  and  void.    Manufacturing  Co.  v.  Railroad,  280. 

Evidence — Parol  Evidence — Written  Contract. 

Where  the  purchaser  of  mortgaged  property  entered  into  a 
written  contract  to  indemnify  the  mortgagor  and  the  mort- 
gagee against  loss,  the  mortgagee  having  assigned  the  notes 
and  mortgages  for  value,  evidence  of  a  subseauent  parol 
condition  to  the  contract  of  indemnity  between  the  pur- 
chaser and  one  of  the  parties  indemnified  is  inadmissible 
Woodcock  V.  Bostic,  243. 

Married  Women — Common  Law — Presumptions — Mortgages. 
In  the  absence  of  proof  to  the  contrary,  the  contract  of  a 
married  woman  made  in  New  Jersey  will  be  presumed  to  be 
void,  as  at  common  law.     Terry  v.  Bobbins,  140. 

Vendor  and  Purchaser — Betterments    by    Vendor — Measure    of 
Damages. 
The  measure  of  damages  for  failure  of  vendor  to  convey  land 
under  a  parol  contract  is  the  value  of  the  land  as  increased 
by  the  betterments.    North  v.  Burns,  196 

Vendor  and  Purchaser — Betterments. 
The  vendor  is  not  entitled  to  damages  for  betterments  placed 
on  land  before  the  contract  for  the  sale  of  the  land,  the 
contract  having  been  repudiated  by  the  vendor.    North  v. 
Burns,  196. 


686  INDEX. 


CONTRACTS-  Confiniied. 

Insurance — Proxy — Estoppel — Vested  Rights. 
A  resolution  passed  at  a  meeting  of  a  mutual  benefit  asaoda- 
tion  depriving  a  member  of  vested  rights  under  his  insur- 
ance contract,  does  not  bind  him  by  reason  of  his  proxy  be- 
ing sent  to  the  meeting.    Hill  v.  Association,  463. 

Insurance — Vested  Rights — Recovery  of  Premiums — Remedy. 
Where  a  mutual  benefit  association  violates  its  contract,  the 
most  practical  remedy  of  a  member  is  to  bring  action  for  the 
premiums  paid,  with  interest  thereon.    Strauss  v.  Life  As- 
sociation, 465. 

Insurance — Vested  Rights — Recovery  of  Premiums — Remedy. 
Where  a  mutual  benefit  association  violates  its  contract,  the 
most  practical  remedy  of  a  member  is  to  bring  action  for 
the  premiums  paid,  with  interest  thereon.     Simmons  v.  Life 
Association,  469. 

Action — Judgment — Tort — Negligence. 
Where  an  obligation  to  do  a  particular  act  exists  and  there 
is  a  breach  of  that  obligation  and  a  consequent  damage,  an 
action  on  the  case,  founded  on  tort,  will  lie,  and  a  judg- 
ment thereon  should  be  so  entered.  Fisher  v.  Oreensboro, 
375. 

Insurance — Mutu^al  Benefit  Associations — Vested  Rights. 
A  mere  general  consent  by  a  member  of  a  mutual  benefit 
association  to  the  amendment  of  its  by-laws  and  constitution 
does  not  authorize  such  a  change  as  will  destroy  his  vested 
rights.     Strauss  v.  Life  Association,  465. 

Payment — Attorney  and  Client. 
Where  attorney  of  plaintiff  came  into  possession  of  money 
belonging  to  defendant,  and  it  was  agreed  by  defendant  and 
the  attorney  that  the  money  should  be  paid  to  me  plain- 
tifT,  agreement  constituted  payment  to  plaintifT.  Millhiser 
v.  Marr,  318. 

Insurance — Mutual  Benefit  Association — Vested  Rights. 
A  mere  general  consent  by  a  member  cf  a  mutual  benefit  asso- 
ciation to  the  amendment  of  its  by-laws  and  constitution 
does  not  authorize  such  a  cnange  as  will  destroy  his  vested 
rights.     Simmons  v.  Life  Association,  469. 

Frauds,  Statute  of — Executed — Executory. 
The  statute  of  frauds  applies  to  executory  contracts,  but  not 
to  executed  contracts.    Brinkley  v.  Brinkley,  503. 

Deeds — Separate  Instruments. 

It  is  immaterial  that  a  contract  is  contained  in  several  in- 
struments.   Porter  v.  White,  42. 
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CONTRACTS— Cott^mM€d . 

Marriage  Settlements — Husband  and  Wife — Fraudulent  Convey- 
ances— Deed — Promise  in  Consideration  of  Marriage — Mar- 
ital Rights — Parol  Contract, 
Where  a  man  deeds  land  to  his  children  without  consideration, 
after  having  promised  to  convey  the  same  to  a  woman  in 
consideration  of  marriage,  tne  deed,  although  registered  be- 
fore  marriage,  is  void.    Brinkley  v,  Brinkley,  503. 

CORPORATIONS.     See   "Municipal  Corporations;"   "Municipal   Se- 
curities;" "Foreign  Corporations." 

Transfer  of  Stock — Liability  For. 
Where  a  transfer  of  stock  of  a  corporation  is  made  on  its 
books  by  an  executor,  the  corporation  is  fixed  with  knowl- 
edge of  the  will  and  its  contents.     Wooten  v.  Railroad,  119. 

Wrongful  Transfer  of  Stock  by  Executor. 
Where    an    executor    wrongfully    transfers    specifically    be- 
queathed stock  to  a  purchaser,  the  corporation  would  not 
be  liable  in  the  absence  of  reasonable  grounds  to  believe 
such  transfer  was  not  proper.     Wooten  v.  Railroad,  119. 

Wrongful  Transfer  of  Stock  by  Executor — Negligence — Proxi- 
mate Cause. 
The  wrongful  transfer  by  executors  of  stock  in  a  corporation, 
making  possible  subseauent  transfers,  is  the  proximate 
cause  of  the  loss  of  such  stock  through  such  subsequent 
transfers.     Wooten  v.  Railroad,  119. 

Removal  of  Causes — Foreign  Corporations — Domestic  Corpora- 
tions—Acts 1899,  ch.  62. 
A  corporation  chartered  under  act  of  Congress,  for  the  Dis- 
trict of  Columbia,  having  domesticated  under  Acts  1899,  ch. 
62,  can  not  remove  a  cause  from  the  State  courts  to  the 
Federal  Courts,  when  sued  by  a  citizen  of  the  State  as  a 
domestic  corporation  and  no  federal  question  is  disclosed. 
Layden  v.  Knights  of  Pythias,  546. 

Foreign  Corporations — Domestic  Corporations — Insurance  Com- 
panies—-''Craig  Act**— Acts  1899,  ch.  62. 
A  fraternal  insurance  company,  incorporated  under  act  of 
Congress,  for  the  District  of  Columbia,  becomes  a  domestic 
corporation  by  complying  with  Acts  1899,  ch.  62.  Layden  v. 
Endowment  Rank,  546. 

CONTRADICTORY  DEFENSES.     See  "Pleading." 

CONTRIBUTION.     See  "Principal  and  Surety;"  "Presumptions." 
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CO-PRINCIPAL.     See  "Principal  and  Surety;"  "PreeumpUona 
CO-SURETIES.     See  "Principal  and  Surety;"  "Presumptions. 
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COSTS : 

Appeal — Transcript. 

An  appellee  sending  up  unnecessary  matter  will  be  taxed  with 
the  cost  of  making  and  printing  the  transcript.  Land  Co.  v. 
Jennett,  3. 

COUNSEL.     See  "Arguments  of  Counsel." 

COUNTY  COMMISSIONERS.     See  "Taxation;"  "Stock." 

COUNTER-CLAIM.     See  "Set-off  and  Counter-Claim." 

COURT.     See  "Supreme  Court;"  "Pleadings;"  "Jurisdiction;"  "Ques- 
tions for  Court;"  "Judge.' 
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"CRAIG  ACT."  See  "Corporations;"  "Foreign  Corporations;"  *1le- 
moval  of  Causes." 

CREDITORS.  See  "Assignments  for  Benefit  of  Creditors;"  "Fraud;" 
"Fraudulent  Conveyances;"   "Assignments;"   "Judgments." 

CRIMINAL  LAW.  See  "Abortion;"  "Appeal;"  "Arguments  of  Coun- 
sel;" "Arrest;"  "Arrest  of  Judgment;"  "Declarations;" 
"Elections;"  "Evidence;"  "Exceptions  and  Objections;" 
"Homicide;"  "Indictment;"  "Instructions;"  "Jury;"  "Mal- 
ice;" "Murder;"  "Presumption;"  "Public  Officers;"  "Ques- 
tions for  Jury;"  "Rape;"  "Slander;"  "Waters  and  Water- 
courses." 

CROSS-EXAMINATION.     See  *  •  Witnesses." 

CURE  OF  DEFECTS.     See  "Attachment;"  "Service  of  Process." 
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DECLARATIONS: 

Evidence — Malice — Homicide. 
On  a  trial  for  murder  the  declaration  of  the  defendant  that  he 
intended  to  go  to  a  party  and  "raise  some  hell"  is  compe- 
tent to  show  malice,  where  the  deceased  was  at  the  party. 
8tate  V.  Hunt,  584. 

Agency. 

Evidence  of  declarations  of  agent  to  prove  agency  is  incom- 
petent.   Jennings  v.  Hinton.  214. 
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DECLARATIONS— Continued. 

Evidence — Res  Gestae — Homicide. 

Declarations  in  the  immediate  presence  of  a  prisoner,  at  the 
instant  the  fatal  blow  is  given,  charging  him  with  having 
given  it,  are  part  of  the  res  gestae  and  therefore  competent 
evidence.    State  v.  McCourry,  594. 

Evidence — Assignments  for  Benefit  of  Creditors — Admissions. 
In  an  action  to  set  aside  a  deed  of  assignment,  declarations 
of  the  assignor  made  after  the  execution  of  the  deed  of  as- 
signment, are  not  competent,  unless  a  prima  facie  case  of 
conspiracy  between  assignee  and  assignor  is  established. 
Bank  v.  Bridgers,  322. 

Agency — Admissions — Res  Gestae — Principal  and  Agent. 

The  declarations  and  admissions  of  an  agent  are  not  compe- 
tent to  prove  the  agency  unless  a  part  of  the  res  gestae. 
Summerrow  v.  Baruoh,  202. 

Evidence — Res  Gestae — Admissions  of  Agent — Agency. 

The  declarations  in  this  case  are  inadmissible  to  prove  agency 
as  part  of  the  res  gestae.     Summerrow  v.  Baruch,  202. 

DAMAGES.  See  "Vendor  and  Purchaser;"  "Telegraphs;"  "Presump- 
tion;" "Master  and  Servant;"  "Negligence;"  "Limitations 
of  Actions  " 

Measure  of — Negligence — Evidence. 

In  an  action  for  damages  for  the  negligent  construction  of  a 
railroUd,  evidence  as  to  the  market  value  of  the  land  before 
and  since  the  construction  of  the  road,  is  inadmissible. 
Carson  v.  Railroad,  95. 

Measure  of — Negligence. 

The  measure  of  damages  for  the  negligent  construction  of  a 
railroad,  is  the  difference  in  the  value  of  the  land  with  the 
railroad,  constructed  as  it  was,  and  what  would  have  been 
its  value  had  the  road  been  properly  constructed.  Carson  v. 
Railroad  J  a  5. 

Lihel  and  Slander — Evidence. 

Before  damages  can  be  recovered  by  one  by  reason  of  words 
spoken  or  published  of  him  in  his  profession  or  office,  he 
must  have  been  actually  engaged  in  the  work  of  his  pro- 
fession at  the  time  the  words  were  written  or  spoken. 
Gattis  v.  Kilgo,  403. 

Negligence — Employer  and  Employee — Personal  Injuries. 
An  employer  is  not  liable  for  injuries  to  an  employee  occurring 
upon  work  done  outside  of  the  scope  of  his  employment  at 
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DAMAGES—Co/iftnued. 

request  of  another  employee  who  had  no  authority  to  make 
the  request    Martin  v.  Manufacturing  Co,  264. 

Speculative — Evidence — Personal  Injuries. 
In  an  action  for  personal  injuries,  evidence  as  to  how  much  a 
person  might  have  gained  hy  trading  is  speculative,  and  in- 
competent to  show  earning  capacity.  WiZfcte  v.  Railroad,  1 13. 

Mental  Anguish — Instructions — Loss  of  Mental  Powei\ 

Where  damages  are  sought  to  be  recovered  for  mental  anguish 
or  loss  of  mental  power,  there  must  be  evidence  of  such  suf- 
fering introduced  on  the  trial.     Wilkie  v.  Railroad^  113. 

Rai Iroads — Right-of-Way — Personal  Injuries. 
A  railroad,  by  permitting  the  use  of  its  right-of-way  for  public 
travel,  does  not  thereby  become  liable  for  an  injury  to  a 
person,  caused  by  a  defect  in  said  right-of-way.    Xeal  v. 
Railroad,  143. 

Evidence — Sufficien  cy — Railroads. 
Evidence  in  this  case  of  title  of  plaintiff  held  sufficient  to  sus- 
tain an  action  for  damages.     Carson  v.  Railroad,  95. 

Contracts — Default — Penalty. 

Where  a  sum  specified  in  a  contract  as  "liquidated  damageGf' 
is  disproportionate  to  actual  damages,  such  damages  should 
be  treated  as  a  penalty  and  only  actual  damages  can  be  re- 
covered.    Wheedon  v.  American  Bonding  and  Trust  Co.,  69. 

Negligence — Personal  Injuries — Master  and  8erv<tti — Employer 
and  Employee. 
Tools  of  ordinary  and  everyday  use,  which  are  simple  in  struc- 
ture, requiring  no  skill  in  handling — such  as  hammers  and 
axes — not  obviously  defective,  do  not  impose  a  liability  upon 
employer  for  injuries  resulting  from  such  defects.  Martin 
V.  Manufacturing  Co.,  264. 

Evidence — Sufficiency — Nonsuit — Street  Railways — Negligence — 
Personal  Injuries. 
Evidence  in  this  case  as  to  damages  resulting  from  a  col- 
lision of  a  street  car  with  a  vehicle  should  have  been  sub- 
mitted to  the  jury.    Moore  v.  Street  Railroad,  455. 

Measure  of — Mental  and  Physical  Suffering. 

The  measure  of  damages  for  injury  of  a  person  is  the  present 
cash  value  of  his  injury,  taking  into  consideration  pain  and 
mental  suffering.     Coley  v.  Railroad,  534. 

DEADLY  WEAPON.     See  "Homicide ; "  "Malice." 

DEATH  BY  WRONGFUL  ACT.     See  "Parties;"  "Negligence;"  "Pa- 
rent and  Child." 
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DEGREE.     See  "Judgment." 

DEDICATION: 

Irrevocable  Dedication  of  Streets — Plats — Land  Companies. 

Where  lots  are  sold  by  reference  to  a  plat  representing  a 
division  of  a  large  tract  of  land  into  subdivisions  of  streets 
and  lots,  the  purchaser  of  a  lot  acquires  the  right  to  have 
all  and  each  of  the  streets  kept  open.  Collins  v.  Land  Co.^ 
563. 

DEEDS.     See  "Presumptions;"   "Consideration;"   "Notice;"   "Mort- 
gages;" "Tax  Titles;"  "Boundaries." 

Map — Plat — Registration — Dedication. 

A  map  or  plat  referred  to  in  a  deed  becomes  a  part  of  the  deed 
and  need  not  be  registered.     Collins  v.  Land  Co.,  563. 

Dedication — Irrevocable  Dedication  of  Streets — Plats — Land 
Companies. 
Where  lots  are  sold  by  reference  to  a  plat  representing  a 
division  of  a  large  tract  of  land  into  subdivisions  of  streets 
and  lots,  the  purchaser  of  a  lot  acquires  the  right  to  have 
all  and  each  of  the  streets  kept  open.  Collins  v.  Land  Co., 
563. 

Life  Tenant. 

The  deed  set  forth  in  the  opinion  conveys  only  a  life  estate. 
Griffin  v.  Thomas,  310. 

Seal — Presumptions — Evidence — Competency — Sheriff's  Deeds — 
Tax  Titles. 
Where  a  Sheriff's  deed  has  been  lost  and  the  copy  on  the 
registration  books  is  offered  in  evidence,  but  has  no  seal 
thereto,  the  law  will  not  presume  from  the  words,  "Given 
under  my  hand  and  seal,"  that  the  original  bore  a  seal. 
Strain  v.  Fitzgerald,  396. 

Estates — Life  Estates — Remaindermen. 
A  life  tenant  can  not  by  deed  convey  timber  standing  on  land 
at  the  time  of  his  death.     Camp  Manufacturing  Co.  v.  Liver- 
man,  52. 

Absolute  on  Face — Mortgages. 

Evidence  in  this  case  held  sufficient  to  warrant  a  finding  that 
a  deed  absolute  on  its  face  was  in  fact  a  mortgage.  Porter 
v.  White,  42. 

Separate  Instruments. 
It  is  immaterial  that  a  contract  is  contained  in  several  in- 
struments.   Porter  v.  White,  42. 
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DEEDS— Cow  tinned. 

Notice — Mortgage — Devisee. 
A  registered  deed  may  be  declared  a  mortgage,  though  the 
land  is  held  by  the  devisee  of  the  grantee  in  the  deed.  Por- 
ter V.  White,  42. 

Probate — Clerk  of  Superior  Court. 

Probate  of  a  deed  by  a  Clerk  interested  therein  is  a  nullity. 
Land  Co.  v.  Jennett,  3. 

Probate — Order. 
When  the  probate  of  a  deed  is  a  nullity,  the  defect  is  not  cured 
by  the  approval  of  the  final  decree  under  which  it  is  made 
by  the  Judge  of  the  Superior  Court.    Land  Co.  v.  Jennett,  3. 

Contracts — Term  s — Essence. 
Where  suit  is  brought  to  have  a  deed  absolute  on  its  face  de- 
clared a  mortgage,  the  time  for  redemption  is  not  of  the 
essence  of  the  contract.    Porter  v.  White,  42. 

Evidence — Competency — Parol  Evidence — Fraud. 

Evidence  to  vary  and  contradict  the  terms  of  a  deed  is  com- 
petent upon  the  question  whether  there  was  fraud  in  mak- 
ing the  deed.     Cutler  v.  Lumber  Co.,  477. 

Witnesses — Competency — The  Code,  sec.  590. 
The  sons  of  a  grantor,  in  a  deed,  which  grantor  is  suing  the 
heirs  of  the  grantee  to  have  such  deed  declared  a  mortgage, 
are  not  incompetent  witnesses  under  The  Code,  sec.  590,  to 
show  transactions  between  the  grantor  and  grantee.  Porter 
V.  White,  42. 

Ejectment — Exception  in  Deed — Burden  of  Proof. 
Where  there  is  an  exception  in  a  deed,  the  ourden  of  proof  is 
upon  him  who  would  take  advantage  of  the  exception.  BatU 
V.  Batts,  21. 

Descent  and  distribution — The  Code,  sec.  H42, 
A  deed  conveying  timber  on  land  inherited  by  the  grantors  is 
void  as  to  creditors  of  intestate  if  made  within  two  years 
after  the  granting  of  letters  testamentary.     Camp  Manu- 
facturing Co.  V.  Liverman,  52. 

DEDICATION,     bee  "Deeds;"  "Registration." 

DEFAULT  OF  CASHIER.     See  "Fidelity  and  Guaranty  Insurance." 

DEFENSE.     See    "Usury;"    "Negotiable    Instruments;"    "Pleas    at 
Law;"  "Instructions." 

DELIVERY.     See  "Sales." 


INDEX.  693 


DELIVERY  OF  GOODS.     See  "Carriers;"  "Evidence." 

DEMURRER: 

Action — Misjoinder — Pleading — Exceptions  and  Objections. 
Objection  to  misjoinder  of  action  must  be  taken  by  demurrer. 
"Weeks  v.  McPhaih  134. 

Limitations  of  Actions — Amendment, 
When  a  demurer  to  a  complaint  is  sustained,  but  a  motion  to 
dismiss  is  refused  and  an  amended  answer  allowed  to  be 
filed — the  amendment  not  stating  a  new  cause  of  action — 
it  is  a  continuation  of  the  same  action  and  the  statute  of 
limitation  ceased  to  run  at  the  beginning  of  the  original 
action  and  not  at  the  filing  of  the  amendment.  Woodcock  v, 
Bostic,  244. 

Amendment — Pleading — Discretion — Practice. 

It  is  solely  within  the  discretion  of  the  trial  Judge  to  allow 
an  amendment  to  a  complaint  after  a  demurrer  thereto  has 
been  sustained,  or  to  dismiss  the  action.  Woodcock  v.  BoS' 
tic,  243. 

DESCENT.     See  "Succession;"  "Notice." 

DESCRIPTION.     See  "Boundaries;"  "Legacies  and  Devises." 

DEVISES.     See  "Wills;"  "Boundaries." 

DISCHARGE  OF  PRISONER.     See  "Indictment." 

DISTRICT  OF  COLUMBIA.     See  "Corporations;"  Foreign  Corpora- 
tions." 
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DISCRETION  OF  COURT.     See  "Judge;"  "Judgment;"  "Actions. 
DISMISSAL.     See  "Nonsuit" 
DIRECTING  VERDICT.     See  "Verdict." 
DISQUALIFICATION.     See  "Clerks  of  Courts." 
DISTRIBUTION.     See  "Succession;"  "Notice." 
DISMISSAL  OF  ACTIONS.     See  "Actions." 

DIVORCE : 

Abandonment — Adultery — Defense. 
Where  cruelty  of  a  wife  compelled  her  husband  to  abandon 
her,  adultery  by  him  after  the  abandonment  is  no  valid  de- 
fense to  his  suit  for  divorce.     Setzer  v.  Setzer,  170. 

Affidavit — The  Code,  sec.  1287 — Jurisdiction. 
All  the  requisites  mentioned  in  the  affidavit  required  by  sec. 
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DIVORCE— Contimied. 

1287  of  The  Code  are  mandatory,  and  a  failure  to  set  oat 
these  averments  in  the  affidavit  ousts  the  Superior  Court 
of  jurisdiction.    Nichols  v.  Nichols,  108. 

A  Mensa  et  Thoro — A  Vinculo — Abandonment — The  Code,  sec 
nSo—Acts  1895,  ch,  271— Acts  1899,  ch,  211. 
Where  a  husband  is  compelled  to  abandon  his  wife  on  account 
of  her  cruelty,  he  is  entitled  to  an  absolute  divorce.    Set- 
zer  V.  Setzer,  170. 

DOCUMENTARY  EVIDENCE.     See  "Evidence." 

DOMESTICATED  CORPORATIONS.     See  "Corporations;"  "Foreign 
Corporations;"  "Removal  of  Causes." 

DOMESTICATION.     See  "Process,"  "Insurance." 

DOWER: 

Color  of  Title — Possession — Ejectment. 

Dower  interest  is  not  shown  by  a  widow  proving  only  a  deed 
to  her  husband,  without  proving  title  in  the  grantor  or 
possession  for  seven  years  under  the  deed.  Breton  v.  Mori- 
sey,  138. 

Rents. 
A  widow  who  has  taken  dower  in  another  State,  has  no  inter- 
est in  rents  irom  the  estate  of  her  deceased  husband.     Car- 
roll V.  Montgomery,  278. 

DRUG.     See  "Abortion;"  *' Indictment." 

E 

EJECTMENT.  See  "Color  of  Title;"  "Dower;"  "Husband  and 
Wife;"  '"Trusts;"  "Boundaries;"  ••Questions  for  Jury ;*','* Judg- 
ment;" "Judicial  Sales." 

Estoppel. 
That  defendant  in  ejectment  owns  an  interest  in  the  land  in 
controversy  does  not  bar  recovery  of  plaintiff.     Vander^U 
V.  Brown,  498. 

Estoppel — Partition — Commissioners — Common  Source  of  Title. 
Plalntlft  in  ejectment  is  not  estopped  to  set  up  a  title  de- 
rived from  a  person  as  heir  who  had  formerly,  as  commis- 
sioner to  make  partition   sale,  given  bond  to   convey  to 
defendant.    Yanderhilt  v.  Brown,  498. 

Exception  in  Deed — Burden  of  Proof. 
Where  there  is  an  exception  in  a  deed,  the  burden  of  proof  ia 
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EJECTMENT— Conhnwed. 

upon  him   who   would   take   advantage   of   the   exception. 
Batts  V.  Batts,  21. 

Evidence — Burden  of  Proof. 
Plaintiff  in  ejectment  does  not  admit  the  validity  of  a  worth- 
less bond  for  title,  introduced  by  him  in  evidence  for  the 
purpose  of  shifting  to  the  defendant  the  burden  of  showing 
the  better  title.     Yanderbilt  v.  Brown ,  498, 

ELECTIONS: 

Iniimidation    of    Voters — Expulsion    from    Church — The    Code, 
see.  2715. 
Under  The  Code,  sec.  2715,  the  expulsion  of  a  perdon  from  a 
church  because  he  voted  the  Democratic  ticket  is  not  pun- 
ishable.    State  V.  Rogers,  576. 

EMPLOYER.      See     'Negligence;'*    "Damages;"    "Master    and    Ser- 
vant." 

ENDORSEMENiS.     See   "Assignments;"   "Married  Women;"   "Ne- 
gotiable Instruments.' 
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ENTRY  AND  GRANT.     See  "Public  Lands." 

EQUITY.     See  "Execution,"  "Mortgages." 

ERROR.     See  "Harmless  Error."  * 

ESTATES: 

Wills — Sale  of  Contingent  Remainder. 
The  Courts  will  not  decree  a  sale  of  land  where  it  is  limited 
in    remainder   to    persons    not   in    esse.    Hodges    v.    lAps- 
comhy  57. 

Wills— Life  Estate. 
When  a  testator  devises  land  to  his  son  with  limitation  over 
to  his  daughters,  provided  his  son  dies  without  heirs,  the 
son  dying  without  children,  can  not  by  will  give  his  wife 
a  life  estate  with  the  remainder  to  a  third  party.  Sain  v. 
Baker,  256. 

Deeds — Remainder. 
A  life  tenant  can  not  by  deed  convey  timber  standing  on  land 
at  the  time  of  death.     Camp  Mfg.  Co.  v.  Liverman,  52. 

Limitation    of   Actions — Remainders — Life     Tenant — Estates — 
Wills. 
Where  a  life   tenant  wrongfully  conveys  land  in  fee,  limita- 
tions do  not  run  against  the  remaindermen  until  the  death 
of  the  life  tenant.    Oriffln  v,  Thomas,  310. 
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ESTATES— Continued. 

Deed — Ldfe  Tenant. 

The  deed  set  forth  in  the  opinion  conveys  only  a  life  estate. 
Orifjfln  V.   Thomas^  310. 

ESTOPPEL.     See  "Injunctions." 

Judgment — Partition — Infant — The  Code,  sec.  286. 

One  who  joins  an  infant  in  a  petition  for  partition  is  boand 
by  the  judgment,  though  it  is  not  approved  by  the  Judge  of 
the  Court.    Lindsay  v.  Beaman,  189. 

Injunction. 
An  order  dismissing  a  temporary  injunction  is  no  bar  to  a 
permanent  injunction  after  the  final  hearing.    Reybum  v. 
Sawyer,  8. 

Record — Partition. 
When  land  is  incorporated  and  assigned  in  a  decree  in  parti- 
tion proceedings  with  the  knowledge  and  consent  of  the 
parties  thereto,  the  administrator  of  one  of  the  parties  is 
estopped  from  denying  that  the  land  was  not  originally 
included  in  the  petition.    Lindsay  v.  Beaman,  189. 

Judgmen  t — Decree — Res  Judicata — Ejectment. 
A  decree  not  appealed  from  is  an  estoppel  upon  the  parties 
thereto  and  those  claiming  under  them,  though  it  may  be 
•erroneous  in  law.    Weeks  v.  McPhaih  130. 

Judgment — Res  Judicata — Trespass. 
An  unsatisfied  judgment  aginst  one  trespasser  is  no  bar  to 
a  suit  against  another  for  the  same  trespass.    Martin  v, 
Buffaloe,  306. 

Judgments — Representations — Statements. 
Representations  and   statements  not  relied  or  acted  on  by 
the  party  to  whom  made  do  not  work  an  estoppel.    FaiBon 
V.  Grandy,  438. 

Judgmefit. 
A  judgment  which  provides  that  issues  relating  to  usury  are 
reserved  by  consent  to  be  passed  on  by  referee  does  not 
estop  the  raising  of  the  question  of  usury  before  a  referee. 
Faison  v.  Orandy,  438. 

Insurance — Proxy — Vested  Rights. 
A  resolution  passed  at  a  meeting  of  a  mutual  benefit  associa- 
tion depriving  a  member  of  vested  rights  under  his  insur- 
ance contract,  does  not  bind  him  by  reason  of  his  proxy 
being  sent  to  the  meeting.    Hill  v.  Life  Association,  468. 

Former  Adjudication — Res  Judicata — Trespass. 

A  point  decided  in  a  suit  against  one  trespasser  is  not  ret 
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ESTOPPEL  -Continued. 

judicata  as  to  the  same  point  in  an  action  against  a  co- 
trespasser.    Martin  v,  Buffaloe,  306. 

Homestead — Guardian  ad  Litem. 
Where  a  guardian  ad  litem  permits  an  order  to  be  entered  for 
sale  of  the  homestead  of  the  infant  heirs,  they  may  after- 
wards,   and    before    sale,    assert    their    rights.    8pence    v. 
Goodwin.  273. 

Landlord  and  Tenant — Title. 
A  tenant  can  not  deny  the  landlord's  title  during  the  tenancy, 
and  this  rule  is  not  affected  by  the  fact  that  the  building 
stands  upon  rented  ground.    Pool  v.  Lamh,  1. 

Ejectment. 
That  defendant  in  ejectment  owns  an  interest  in  the  land  in 
controversy  does  not  bar  recovery  of  plaintiff.     Vanderbilt 
V.  Brown,  498. 

Husband  and  Wife — Married  Women — Judicial  Sales. 

Married  women  have  no  power  to  agree  to  an  irregular  sale  of 
land  by  commissioners  so  as  to  estop  them  from  claiming 

against  title  under  tne  sale.  Vanderbilt  v.  Brown,  498. 
Ejectment — Partition  —  Commissioners  —  Common  Source  of 
Title. 
Plaintiff  in  ejectment  is  not  estopped  to  set  up  a  title  derived 
from  a  person  as  heir  who  had  formerly,  as  commissioner 
to  make  partition  sale,  given  bond  to  convey  to  defendant. 
Vanderbilt  v.  Brown,  498. 

EVIDENCE: 

Malice — Homicide — Declarations. 

On  a  trial  for  murder  the  declaration  of  the  defendant  that 
he  intended  to  go  to  a  party  and  "raise  some  hell"  is  com- 
petent to  show  malice,  where  the  deceased  was  at  the  party. 
State  V.  Hunt,  584. 

Manslaughter — Instructions. 

Charge  that  if  deceased  only  took  a  rock  from  his  pocket 
without  attempting  to  throw  it,  or  without  prisoner  seeing 
him  draw  it.  would  not  reduce  the  killing  to  manslaughter, 
was  proper.     State  v.  McCourry,  594. 

Murder — First  Degree — Second  Degree — Instructions. 

A  refusal  to  charge  that  In  no  view  of  the  evidence  can  the 
jury  find  a  verdict  of  guilty  of  murder  in  the  first  degree, 
will  not  be  reviewed  when  the  prisoner  was  found  guilty 
only  of  murder  in  the  second  degree.  State  v.  McCourry,  594. 


698  INDEX. 


EVIDE^iCE— Continued. 

Sufficiency— Homicide — Excusable  Homicide— Self-defence. 
Charge  of  trial  Judge  in  this  case,  that  there  was  no  evidence 
of  excusable  homicide  in  self-defence,  was  correct    State 
V.  McCourry,  594. 

Declarations — Res  Gestae — Homicide. 

Declarations  in  the  immediate  presence  of  a  prisoner,  at  the 
instant  the  fatal  blow  is  giv^n,  charging  him  with  haying 
given  it,  are  part  of  the  res  gestae  and  therefore  competent 
evidence.    State  v.  McCourry,  594. 

Sufficiency — Rape — The  Code,  sec.  IIOA. 
The  facts  in  this  case  held  sufficient  to  submit  to  jury  as  to 
guilt  of  defendant.    State  v.  Williams,  573. 

Boun  daries — Description — Designation — General  Designation^ 
Devises. 
If  one  description  in  a  devise  designates  land  with  cer- 
tainty, evidence  is  admissible  to  show  that  a  general  desig- 
nation of  the  land  is  an  inadvertence  and  should  be  dis- 
regarded.    Peebles  v.  Graham^  222. 

Btirden  of  Proof — Ejectment. 
Plaintiff  in  ejectment  does  not  admit  the  validity  of  a  worth- 
less bond  for  title,  introduced  by  him  in  evidence  for  the 
purpose  of  shifting  to  the  defendant  the  burden  of  showing 
the  better  title.     Yafiderbilt  v.  Broken,  498. 

Sufficiency^ — Nonsuit — Negligence — Personal  Injuries — Railroads 
— Master  and  Servant — Questions  for  Jury. 
Evidence  in  this  case  on  the  question  of  negligence  should 
have  been  submitted  to  the  jury.    Fleming  v.  Lumber  Co., 
532. 

Sufficiency — Railroads — Personal   Injuries — Contributory  Negli- 
gence. 
Evidence  in  this  case  as  to  contributory  negligence  of  an 
employee   was   sufficient  to   preclude   a  recovery  and  the 
plaintiff  was  properly  nonsuited.    Stewart  v.  Railroad,  61*. 

Homicide — Manslaughter — Sufficiency — Officer. 

The  charge  of  the  trial  Judge  In  this  case  that.  If  the  jury 
believed  the  evidence  of  the  defendant,  he  was  guilty  of 
manslaughter,  is  correct.    State  v.  Standll,  606. 

Water  and  Watercourses — Sufficiency — Navigable  Waters. 
Charge  of  Court  that  if  the  jury  believed  the  evidence,  the 
stream  was  navigable  and  the  defendant  guilty  of  unlaw- 
fully obstructing  It,  was  proper,  under  the  evidence  in  thii 
case.    State  v.  Baum,  600. 
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EVIDENCE-  Continued. 

Argument  of  Counsel — Questions  for  Jury. 

Statement  ffy  trial  Judge  that  he  did  not  remember  evidence 
commented  on  by  the  State  Solicitor  was  a  proper  ruling 
on  an  objection  to  such  argument.    State  v.  McCourry,  594. 

Competency — Parol  Evidence — Deeds — Fraud. 
Evidence  to  vary  and  contradict  the  terms  of  a  deed  Is  com- 
petent upon  the  question  whether  there  was  fraud  In  mak- 
ing the  deed.     Cutler  v.  Lumher  Co.,  477. 

Damages — Lib  el  and  Slander. 
Before  damages  can  be  recovered  by  one  by  reason  of  words 
spoken  or  published  of  him  In  his  profession  or  office,  he 
must  have  been  actually  engaged  In  the  work  of  his  pro- 
fession at  the  time  the  words  were  written  or  spoken. 
Oattis  V.  Kilgo,  403. 

lAbel  and  Slander — Allegations — Surplusage. 
Allegations  in  complaint  of  good  character  and  Innocence  of 
plaintiff  are   superfluous,   and  though   not  denied   by   de- 
fendant, are  Incompetent  as  evidence.     Cktttis  v.  Kilgo,  403. 
Negligence — Master  and  Servant — Railroads — Personal  Injuries 
— Sufficiency. 
The  evidence  in  this  case  is  not  sufllclent  to  be  submitted  to 
jury  on  the  question  of  negligence.    Bryan  v.  Railroad,  387. 

Carriers — Reports  of  Officers. 
Where  action  is  brought  against  a  connecting  carrier  for  the 
loss  of  goods,  the  official  reports  of  officers  of  the  other  con- 
necting carriers  are  admissible  on  behalf  of  the  plalntlfT. 
Mfg.  Co.  V.  Railroad,  280. 

Carriers — Delivery  of  Goods — Loss  of  Goods. 
Evidence  that  goods  were  delivered  to  a  carrier  is  admissi- 
ble in  an  action  against  a  connecting  carrier  for  the  loss 
of  the  goods.    Mfg.  Co.  v.  Railroad,  280. 

Tax  Titles — Presumptions — Notice — Acts  of  1897,  ch.  169,  sees. 
f)Jf,  65 — Ejectment. 
A  tax  deed  is  not  presumptive  evidence  that  the  notice  re- 
quired of  the  purchaser  under  Acts  1897,  en.  169,  sees.  64 
and  65,  was  given.    King  v.  Cooper,  347. 

Sufficiency — Nonsuit — Street     Railways — Negligence  —  Personal 
Injuries. 
Evidence  in  this  case  as  to  damages  resulting  from  a  collision 
of  a  street  car  with  a  vehicle  should  have  been  submitted 
to  the  jury.    Moore  v.  Street  Railway^  455. 
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EVIDENCE— r'onfmwcd. 

Ca7icenaHon  of  Instruments — Fraud — Deed — Sufficiency  of  Evi- 
dence— Fraud  in  Treaty — Fraud  in  Factum^Contract. 
Evidence  in  this  case  as  to  fraud  in  making  a  deed  was  sof- 
flcient  to  submit  to  the  jury.     Cutler  v.  Lumber  Co,,  477. 

Nofisuit— Dismissal — Construction — Trial — Acts  1S97,  ch.  109— 
Acts  1899,  ch.  131 — Street  Railways. 
On  a  motion  for   nonsuit  the  evidence  must  be  construed  in 
the  light  most  favorable  to  the  plaintiff,  both  as  to  effect  and 
credibility.    Moore  v.  Company,  455. 

Fraudulent    Conveyances — Mortgages — Subsequent    Crediton— 
Prior  Mortgages — Fraud. 
The  facts  in  this  case  are  insufficient  to  be  submitted  to  the 
jury  on  the  question  as  to  whether  a  mortgage  was  frand- 
ulent  as  to  subsequent  creditiors.    Messick  v.  Fries,  450. 

Assignments  for  Benefit  of  Creditors — Registration — Fraud. 
The  fact  that  a  deed  of  assignment  was  prepared  and  kept  to 
be  registered  in  the  event  of  proceedings  against  the  as- 
signor is  not  evidence  of  fraud.    Friedenivald  Co.  v.  Spar- 
ger, 446. 

Negligence — Railroads' — Personal  Injuries — Passengers. 
The  evidence  in  this  case  is  insufficient  to  show  negligence  on 
part  of  a  railroad  for  injuries  to  a  passenger.    Skinf^  v. 
Railroad,  435. 

Fidelity  and  Guaranty  Insurance — Bond — Principal  and  8uret$ 
— Surety  Companies. 
In  an  action  by  a  bank  upon  the  bond  of  its  cashier,  a  mem- 
orandum of  the  examination  of  the  cashier  before  the  direc- 
tors prior  to  the  suit,  is  competent  evidence.  Bank  v.  Comr 
pany,  366. 

Conflicting — Questions  for  Jury — Trial. 
Where  there  is  a  conflict  of  evidence  as  to  whether  a  person 
was  Injured  by  jumping  from  the  train,  the  question  ahonld 
be  submitited  to  the  jury.     Cook  v.  Railroad,  333. 

Assignments  for  Benefit  of  Creditors — Declaratiowtr—AdMit 
sions. 
In  an  action  to  set  aside  a  deed  of  assignment,  declaraUons 
of  the  assignor  made  after  the  execution  of  the  deed  of 
assignment,  are  not  competent,  unless  a  prima  facie  case 
of  conspiracy  between  the  assignee  and  assignor  Is  estab- 
lished.    Bank  v.  Bridgers,  322. 

Agency — Declarations — Admissions — Res  Gestae — Principal  cii4 
Agent. 
The  declarations  and  admissions  of  an  agent  are  not  oompe- 
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tent  to  prove  the  agency  unless  a  part  of  the  res  gestae. 
Summerrow  v.  Baruch,  202. 

Agency — Declarations. 

Evidence  of  declarations  of  agent  to  prove  agency  is  incompe- 
tent.   Jennings  v.  Hint  on,  214. 

Documentary  Evidence — Admissibility — Trial. 

A  certified  copy  of  a  petition  in  a  suit  is  admissible  in  evi- 
dence upon  proof  of  the  loss  of  the  original  record.  Weeks 
V.  McPhail.  130. 

Presumptions — Principal — Surety — The  Code,  sec.  1345 — Sheriff, 
In  an  action  in  tort  on  an  indemnity  bond,  a  judgment  against 
a  sheriff  for  trespass  is  not  presumptive  evidence  against 
the  surety.     Martin  t\  Buffaloe,  306. 

Harmless  Error — Error. 

Where  evidence  erroneously  admitted  could  not  have  damaged 
a  party,  its  admission  was  harmless  error.  Jennings  v. 
Hinton,  214. 

Deeds — Seal — Presumptions  —  Competency  —  Sheriff's  Deeds — 
Tax  Titles. 
Where  a  Sheriff's  deed  has  been  lost  and  the  copy  on  the  regis- 
tration books  is  offered  in  evidence  but  has  no  seal  thereto, 
the  law  will  not  presume  from  the  words  "Given  under  my 
hand  and  seal,"  that  the  original  bore  a  seal.  Strain  v. 
Fitzgerald,  396. 

"Negligence — Contributory  Negligence — Railroads — Nonsuit. 
Upon  the  evidence  in  this  case  the  plaintiff  was  properly  non- 
suited.    Upton  V.  Railroad,  173. 

Damages — Speculative — Personal  Injuries. 

In  an  action  for  personal  injuries,  evidence  as  to  how  much  a 
person  might  have  gained  by  trading  is  speculative,  and 
incompetent  to  show  earning  capacity.  Wilkie  v.  Railroad, 
113. 

Damages  —  Mental  Anguish  —  Instructions  —  Loss  of  Mental 
Power. 
Where  damages  are  sought  to  be  recovered  for  mental  an- 
guish or  loss  of  mental  power,  there  must  be  evidence  of 
such  suffering  introduced  on  the  trial.  Wilkie  v.  Rail- 
road, 113. 

Instructions — Defense. 
The  Ck>urt  will  not  charge  on  a  point  not  relied  on  in  the  trial 
and  as  to  which  no  evidence  was  introduced.    Carson  v. 
Railroad,  96. 
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Parol  Evidence — Contract — Written  Contract, 
Where  the  purchaser  of  mortgaged  property  entered  into  a 
written  contract  to  indemnify  the  mortgagor  and  the  mort- 
gagee against  loss,  the  mortgagee  having  assigned  the  notes 
and  mortgages  for  value,  evidence  of  a  subsequent  imltoI 
condition  to  the  contract  of  indemnity  between  the  par- 
chaser  and  one  of  the  parties  indemnified  is  inadmissible. 
Woodcock  V.  Bostic,  243. 

Agency. 

An  agent  who  takes  a  bond  for  the  execution  of  a  contract 
may  testify  as  to  his  agency  in  an  action  on  the  bond. 
Sewing  Machine  Co.  v,  Seago,  158. 

Principal  and  Surety — Contribution — Presumption — Parol  Evi- 
dence. 
Co-principals  and  co-sureties  are  presumed  tO  assume  equal 
liability,  but  this  presumption  may  be  rebutted  by  parol 
evidence.     Smith  v.  Carr,  150. 

Documentary — Partition — Petition — Verification. 

It  is  not  necessary  that  a  petition  for  partition  should  be 
verified  to  make  it  competent  evidence.  Ldndsay  v.  Sea- 
man, 189. 

Conflicting — Questions  for  Jury. 
Where  there  is  conflicting  evidence  as  to  a  matter,  it  should 
be  left  to  the  jury.    In  re  Snow's  Wilh  100. 

Sufficiency — Railroads — Damages. 
Evidence  in  this  case  of  title  of  plaintiff  held  sufficient  to  sus- 
tain an  action  for  damages.     Carson  v.  Railroad^  95. 

Sufficiency — Partnership. 
Where  there  is  not  any  sufficient  evidence  on  a  point  to  sub- 
mit to  the  jury,  the  Court  should  so  charge.     Barrett  v.  Mo- 
Cru7nmen,  81. 

Res  Gestae — Declarations  and  Admissions  of  Agent — Agency. 
The  declarations  in  this  case  are  inadmissible  to  prove  agency 
as  part  of  the  res  gestae.    Summer,  ow  v.  Baruch,  202. 

Vendor  and  Purchaser — Breach  of  Contract — Sufficiency. 
The  facts  in  this  case  held  sufficient  to  constitute  a  contract 
to  sell  the  land  and  that  there  was  a  breach  thereof  by  the 
defendant.    Dowdy  v.  White,  17. 

Damages — Measure  of — Negligence. 
In  an  action  for  damages  for  the  negligent  consiructlon  of  a 
railroad,  evidence  as  to  the  market  value  of  the  land  before 
and   since   the   construction   of  the   road,   is  inadmissible. 
Carson  v.  Railroad,  95. 


INDEX.  703 


EVIDESCE— Continued. 

Will9 — Holograph — Questions  for  Jury — The  Code,  sec  21S6. 
Facts  in  this  case  held  sufficient  to  submit  to  the  jury  on  the 
question  whether  the  paper- writing  was  found  among  the 
"valuable    papers"    of    the    deceased.    In    re    Sheppard's 
Will  54. 

Documentary — Partition — Record — The  Code,  sec,  1897. 
The  record  of  partition  proceedings  is  admissible  in  evidence 
though  not  recorded  as  required  by  sec.  1897  of  The  Code. 
Lindsay  v.  Beaman,  189/ 

"Negligence — Sufficiency — Railroads — Questions  for  Jury. 
The  evidence  in  this  case  is  sufficient  to  have  been  submitted 
to  the  jury  on  the  question  whether  the  defendant  was 
negligent  in  not  seeing  the  intestate  of  plaintiff  on  the 
trestle,  or,  if  it  saw  him,  in  not  stopping  and  caring  for  him. 
Whitesides  v.  Railroad^  229. 

Documen tary  Evidence — Affidavit — Trial. 

A  person  can  not  put  an  affidavit  in  proof  as  substantive 
evidence  on  cross-examination  of  witness  for  other  party. 
Weeks  v.  McPhail  130. 

Parol — Endorsement — Negotiable  Instruments. 

The  endorsement  of  a  note  may  be  explained  as  between  the 
immediate  parties.     Coffin  v.  Smith,  252. 

Nonsuit — Contributory  Negligence. 

In  case  of  nonsuit  evidence  of  contributory  negligence  should 
not  be  considered.    Whitesides  v.  Railroad,  229. 


EVICTION  OF  GRANTEE.     See  "Warranty. 
EX  MERO  MOTU.     See  "Appeal. 


tt 
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EXAGGERATIONS.     See  "Assignments  for  Benefit  of  Creditors;" 
"Fraud." 

EXCEPTIONS    TO    REPORTS    OF    COMMISSIONERS.     See    "Par- 
tition." 

EXCEPTIONS  AND  OBJECTIONS: 

Appeal — Reviem — Assignment  of  Error — Rehearing. 

Where  no  exception  is  taken  in  trial  court  to  a  ruling,  and  no 
error  is  assigned  upon  rehearing,  the  Supreme  Court  will 
not  review  the  ruling.    Faison  v.  Orandy,  438. 

Instructions — Erroneous. 

The  defendant  can  not  complain  of  instructions,  although 
erroneous,  if  more  favorable  to  him  than  the  law  justifies 
or  those  asked.    State  v.  Hunt,  584. 
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EXCEPTIONS  AND  OBJECTIONS- Con«nu€d. 

Evidence — Murder — First  Degree — Second  Degree — InstructiOM. 
A  refusal  to  charge  that  in  do  view  of  the  eyldence  can  tlM 
jury  find  a  verdict  of  guilty  of  murder  in  the  flrst  degree, 
will  not  be  reviewed  when  the  prisoner  was  found  guilty 
only  of  murder  in  the  second  degree.  State  v.  McCourry, 
594. 

Appeal — Supreme  Court — Appellate  Court — Ex  Mero  Motu. 
The  Supreme  Court  will,  on  appeal,  take  notice  ex  mero  motu 
of  the  failure  of  the  Corporation  Commission  to  assess 
taxes  as  required  by  law,  though  they  had  been  assessed 
by  the  County  Commissioners.  Commissioners  v.  Bteam^ 
ship  Co.,  558. 

Evidence — Documentary  Evidence — Affidavit — Trial, 
A  person  can  not  put  an  affidavit  in  proof  as  substantive  evi- 
dence   on    cross-examination   of   witness   for   other  party. 
Weeks  v.  McPhaih  130. 

Jurisdiction — Supreme  Court. 

Exception  to  the  jurisdiction  may  be  made  for  the  first  time 
in  the  Supreme  Court.     Nichols  v.  Nichols,  108. 

Appeal — Instructions — Supreme  Court.  Rule  27. 
An  exception  to  a  charge  which  fails  to  point  out  specifically 
the  errors  complained  of  will  not  be  considered.    Carton 
V.  Railroad,  95. 

Appeal — Review. 
Exceptions  to  the  admission  of  evidence  by  one  party  will 
not  be  considered  on  appeal  of  the  other  party.    King  v. 
Cooper.  347. 

Infants— Next  Friend — Trial  Judge. 

Defendant  can  not  object  to  the  next  friend  appointed  by  the 
trial  judge.     Carroll  v.  Montgomery,  278. 

Appeal — Waiver. 
A  defective  averment  of  a  good  cause  of  action  is  cured  by 
a  failure  to  demur  thereto.     Bennett  v.  Telegraph  Co..  103. 

Appeal — Time — Practice. 

Where  a  verdict  non  obstante  veredicto  is  reversed,  the  ai>- 
pel  lee  can  not  appeal  from  a  judgment  entered  on  the 
remand  and  bring  up  exceptions  taken  at  the  original 
trial.  Howe  v.  Hall  167. 
Demurrer— Action — Misjoinder — Pleading. 
Objection  to  misjoinder  of  action  must  be  taken  by  demurrer. 
Weeks  v.  McPhail  134. 
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EXCEPTIONS  AND  OBJECTIONS -Con«i/m«d. 

Instructions — Presumptions. 

Where  no  exception  to  the  charge  is  sent  up,  it  is  presumed  to 
be  correct    Porter  v.  White,  42. 

Former  Adjudication — Res  Judicata — Rehearing, 

It  is  not  allowable  to  rehear  a  cause  by  raising  on  a  seccmd 
appeal  the  same  points  decided  on  a  former  appeal.  Kra- 
mer V.  Railroad,  269. 

Instructions — Appeal. 

Instructions  can  not  be  objected  to  for  the  first  time  oa 
appeal.    Barrett  v.  McCrummens,  81. 

Partition — Report    of    Commissioners — Time    for    Filing — The 
Code,  sec,  1896. 
Exceptions  to   report  of   commissioners   appointed   to   make 
partition  of  land  must  be  filed  within  twenty  days  after 
report  is  filed.    Floyd  v.  Rook,  10. 

Infan ts — Next  Friend — Abatement — Practice. 

Objection  that  the  next  friend  had  not  been  regularly  ap- 
pointed must  be  taken  by  a  plea  in  abatement.  Carroll  v, 
Montgomery,  278. 

EXCUSABLE  HOMICIDE.     See  '^Instructions." 

EXECUTED  CONTRACTS.     See  "Frauds,  Statute  of;"  "Contracte." 

EXECUTORY    CONTRACTS.        See    "Frauds.    Statute    of;"    "Con- 
tracts." 

EXECUTORS.     See  "Administrators;"  "Wills." 

Indemnity    Bond — Surety — Wrongful    Levy — Sheriff — Process — 
Trespass. 

Where  a  Sheriff  commits  a  trespass  in  seizing  property  not 
subject  to  his  process,  the  claimant  may  elect  to  sue  either 
on  his  official  bond  or  the  bond  of  indemnity.  Martin  v. 
Buffaloe,  305. 

EXECUTIONS.     See  "Attachment;"  "Judgment;"  "Answer;"  "Limi- 
tations of  Actions." 

Sale — Judgment — Mortgages — Junior  Lienors —  Senior  Lienors 
— MarsJialing  Assets — Equity. 

An  execution  sale  of  real  property  for  less  than  its  value 
should  be  set  aside  in  equity  at  the  instance  of  a  subse- 
quent mortgagee  who  had  tendered  the  amount  of  the  judg- 
ment.   James  v.  Markham,  380. 

128 45 
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EXECUTIONS— Coneinued. 

Execution  Against  the  Person — The  Code,  sees,  447  and  448,  sub- 
div.  S. 

An  execution  may  issue  against  the  person  under  The  Code, 
sees.  447  and  448,  subdiv.  3,  after  one  against  his  property 
has  been  returned  unsatisfied.     Carroll  v.  Montgomery,  278. 

Indemnity  Bond — Surety — Trespass. 
A  Sheriff  can  not  relieve  the  sureties  on  an  indemnity  bond 
from  liability  to  the  endamaged  party  for  the  wrongful  levy 
of  an  execution.    Martin  v.  Buffaloe,  305. 

EXEMPTIONS.     See  "Homestead." 

EXPRESS  MALICE.     See  "Malice;"  "Homicide." 

EXPULSION  FROM  CHURCH.     See  "Elections." 


FEDERAL  COURTS— See  "Nonsuit;"  "Another  AcUon  Pending;" 
"Foreign  Corporations;"  "Corporations;"  "Removal  of 
Causes." 

FEES: 

Attorney's  Fees. 
A  provision  in  a  promissory  note  for  attorney's  fees  in  case 
of  suit  on  note  is  invalid.    Exchange  Bank  v.  Lumber  Co., 
193. 

Jurisdiction — Justices  of  the  Peace — Attorney* s  Fees, 
A  provision  in  a  promissory  note  for  attorney's  fees  in  the 
event  of  failure  to  pay  without  suit  is  no  part  of  the  princi- 
pal debt,  and  when  the  amount  of  the  note  and  interest  Is 
less  than  $200,  a  Justice  of  the  Peace  has  jurisdictioiL 
Bank  v.  Land  and  Lumber  Co.,  193. 

Conflict  of  Laws — When  Lex  Fori  Oovems — tfegotiable  Instrm- 
ments — Attomey*s  Fees. 
The  validity  of  a  provision  in  a  note  for  attomesr's  fees  «ze> 
cnted  and  payable  in  Qeorgia,  must  be  determined  by  tli« 
laws  of  North  Carolina.  ExdTumge  Bank  v.  Lumber  Oo^ 
193. 

FELLOW  SERVANT.    See  "Master  and  Servant;"  "Jurisdiction;" 
FELONY.     See  "Rape." 
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FIDELITY  AND   GUARANTY   INSURANCE.     See   "Principal   and 
Surety." 

Insurance — Bond — Breach — Principal  and  Surety — Cashier — In- 
structio7is. 
In  an  action  on  surety  bond«  an  instruction  that  the  care  and 
supervision  required  of  officers  of  a  bank  was  such  as  ordi- 
narily prudent  men  would  give,  was  correct.  Bank  v.  Com- 
pany, 366. 

Bond — Breach — Notice — Principal  and  Surety — Cashier. 
Where  the  plaintift,  in  action  on  a  surety  bond,  within  a 
reasonable  time  and  with  due  diligence,  under  the  circum- 
stances, gives  notice  of  the  default  of  its  cashier,  it  is  a 
sufficient  compliance  with  the  reauirement  of  immediate 
notice.    Bank  v.  Company ,  366. 

Bond — Breach — Notice — Principal  and  Surety — Cashier. 
Where  a  surety  company  on  bond  of  cashier  is  not  notified 
immediately  of  default  of  the  cashier,  it  does  not  suffer  by 
the  delay.    Bank  v.  Company,  366. 

Bond — Construction — Principal  and  Surety — Surety  Company. 
A  surety  bond  should  be  construed  most  strongly  against  the 
company  and  most  favorably  to  its  general  intent  and  essen- 
tial purpose.    Bank  v.  Company,  366. 

FILING— See  "Appeal  Bond." 

FINES  AND  PENALTIES: 

Puhlic  Schools — The  Constitution,  Art.  9,  sec  5 — The  Code,  sec 
SS20. 
Fines  and  penalties  collected  by  municipal  officers  for  viola- 
tion of  ordinances  belong  to  the  common  school  fund  of  the 
county.    School  Directors  v.  Asheville,  249. 

Bonds — Penal — Interest — The  Code,  sec.  5S0. 
The  recovery  upon  a  penal  bond  can  not  exceed  the  penalty 
named  therein,  though  the  excess  is  for  interest  on  the 
amount  of  the  defalcation  after  breach  of  the  bond.    Sewing 
Machine  Co.  v.  Seago,  158. 

Limitations  of  Actions — Puhlic  Schools — The  Code,  sec.  155,  suh- 
sec.  1. 
An  action  by  a  county  board  of  school  directors  for  fines  and 
penalties  collected  by  a  city  is  barred  within  three  years. 
School  Directors  v.  Asheville,  249. 

Constitutional  Law — Vested  Right — Judgment  of  Justice  of  the 
Peace— Penalty— The    Constitution,  Art.  XTV,  sec  7 — The 
Code,  sec.  1870. 
A  Judgment  of  a  Justice  of  the  Peace  for  a  penalty,  though  ap- 
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FINES  AND  FE^AhTlES— Continued. 

pealed  from,  is  a  vested  right,  and  can  not  be  divested  br 
legislative  enactment.    Dunham  v,  Anders,  207. 

FORECLOSURE  OF  MORTGAGE: 

Purchase  hy  Agent  of  Mortgagee. 
Where  agent  of  mortgagee  purchases  land  at  sale  under  mort- 
gage by  agreement  with  mortgagor,  the  mortgagor  to  have 
ten  days  in  which  to  redeem,  a  purchaser  from  the  agent 
acquires  the  land  free  from  any  trust  in  favor  of  the  mort- 
gagor.    Sherrod  v.  Vass,  49. 

FOREIGN  CORPORATIONS: 

Taxation — Capital  Stock — Assessment. 
A  non-resident  corporation  is  liable  for  taxation   for  such 
proportion  of  its  capital  stock  as  the  value  of  its  tangible 
property  within  the  State  bears  to  the  value  of  all  its  tangi- 
ble property.    Commissioners  v.  Steamship  Co.,  558. 

Removal  of  Causes — Domestic  Corporations — Acts  1899,  ch.  62. 
A  corporation  chartered  under  act  of  Congress,  for  the  District 
of  Columbia,  having  domesticated  under  Acts  1899,  eh.  62. 
can  not  remove  a  cause  from  the  State  courts  to  the  Federal 
Courts,  when  sued  by  a  citizen  of  the  State  as  a  domestic 
corporation  and  no  federal  Question  is  disclosed.  Layden 
V.  Endowment  Bank,  546. 

Corporations — Domestic  Corporations — Insurance  Companies — 
''Craig  Act"— Acts  1899,  ch.  62. 
A  fraternal  insurance  company,  incorporated  under  act  of 
Congress,  for  the  District  of  Columbia,  becomes  a  domestic 
corporation  by  complying  with  Acts  1899,  ch.  62.  Layden  v. 
Knights  of  Pythias,  546. 

FORMER  ADJUDICATION: 

Res  Judicata — Rehearing. 
It  is  not  allowable  to  rehear  a  cause  by  raising  on  a  second 
appeal  the  same  points  decided  on  a  former  appeal.  Kramer 
V.  Railroad,  269. 

Appeal — Former  Appeal. 
An  appeal  on  a  point  decided  on  a  former  appeal  will  not  be 
allowed.    Wright  v.  Railroad,  77. 

Res  Judicata — Trespass. 
A  point  decided  in  a  suit  against  one  trespasser  is  not  res 
judicata  as  to  the  same  point  in  an  action  against  a  oo- 
trespasser.    Martin  v.  Buffaloe,  306. 
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FORMER  APPEAL.     See  "Appeal." 

FRATERNAL  INSURANCE  COMPANY.  See  "Corporations;"  "For- 
eign Corporations;"  "Insurance." 

FRAUD.  See  "Considerations;"  "Release;"  "Presumption;"  "Con- 
tracts;" "Marriage  Settlements;"  "Fraudulent  Convey- 
ances." 

Fraudulent    Conveyances — Mortgages — Subsequent    Creditors — 
Prior  Mortgagees — Evidence. 
The  facts  in  this  case  are  insufficient  to  be  submitted  to  the 
Jury  on  the  question  as  to  whether  a  mortgage  was  fraudu- 
lent as  to  subseQuent  creditors.    Messick  v.  Fries,  450. 

Public  Lands^— Entry  and  Orant-— Collateral  Attack — Trespass. 
A  grant  of  land  lying  in  a  county  to  which  the  entry  laws 
apply  can  not  be  attacked  collaterally  for  fraud  or  mistake 
in  procuring  such  grant.    Dosh  v.  Lumber  Co.,  84. 

Arrest  and  Bail — Agent — The  Code,  sec.  291,  subdivs.  1  and  2. 
An  insolvent  defendant  may  be  arrested  in  a  civil  action  for 
money   received   and   fraudulently   misapplied.    Carroll   v. 
Montgomery,  278. 

Release — Consideration — Seal — Railroads — Negligence — Personal 
Injuries — Burden  of  Proof — Presumption. 
Where,  in  an  action  against  a  railroad  for  injuries,  the  de- 
fendant sets  up  an  alleged  release  from  the  plaintiff,  which 
recites  no  consideration,  and  the  evidence  in  support  of 
plaintiff's  allegation  of  fraud  and  mistake  in  signing  the 
release  and  want  of  consideration,  was  uncontradicted,  the 
burden  is  upon  the  defendant  to  rebut  the  presumption  of 
fraud  arising  from  want  of  consideration.  Boutten  v.  Rail- 
road, 337. 

AssignTnent  for  Benefit  of  Creditors — Misstatements — Exaggera- 
tions. 

Wilful  misstatements  and  exaggerations  by  an  assignor  as  to 
the  value  of  his  property,  in  the  absence  of  other  evidence, 
does  not  vitiate  a  deed  of  assignment  for  the  benefit  of 
creditors.     Company  v.  Sparger,  446. 

Assignment  for  Benefit  of  Creditors — Presumptions — Preference 
— Relatives. 

Debts  preferred  in  an  assignment  for  the  benefit  of  near 
relatives  raises  no  presumption  of  fraud,  nothing  else  ap- 
pearing to  show  fraud.     Company  v.  Sparger,  446. 

Assignments  for  Benefit  of  Creditors — Registration — Evidence. 
The  fact  that  a  deed  of  assignment  was  prepared  and  kept  to 
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FRAUD— Con«nu€d. 

be  registered  in  the  event  of  proceedings  against  the  as- 
signor is  not  evidence  of  fraud.    Company  v.  Sparger,  446. 

Assignments  for  Benefit  of  Creditors — Preferred  Creditors — 
Badge  of  Fraud. 
The  relationship  of  the  parties,  in  an  assignment  for  the 
benefit  of  creditors,  while  a  circumstance  to  be  considered, 
does  not  amount  to  a  badge  of  fraud.  Bank  v.  Bridgers, 
322. 

Rape — Personating  Husband — The  Code,  sec.  JIOS. 
A  person  who,  by  his  acts  or  conduct,  induces  a  woman  to 
believe  he  is  her  husband  and  has  intercourse  with  her,  is 
guilty  of  a  felony.     State  v.  Matthetos,  121  N.  C,  604;  State 
V.  Williams,  573. 

Evidence — Competency — Parol  Evidence — Deeds. 

Evidence  to  vary  and  contradict  the  terms  of  a  deed  is  com- 
petent upon  the  question  whether  there  was  fraud  in  mak- 
ing the  deed.     Cutler  v.  Lumber  Co.,  477. 

Cancellation   of  instruments — Deed — Sufficiency  of  Evidence- 
Fraud  in  Treaty — Fraud  in  Factum-— Contract. 
Evidence  in  this  case  as  to  fraud  in  making  a  deed  was  suffi- 
cient to  submit  to  the  Jury.     Cutler  v.  Lumher  Co.,  477. 

FRAUDS,  STATUTE  OF: 

Contracts — Executed — Executory. 
The  statute  of  frauds  applies  to  executory  contracts,  but  not 
to  executed  contracts.    Brinkley  v.  Brinkley,  503. 

FRAUDULENT  CONVEYANCES: 

Mortgages — Subsequent    Creditors — Prior   Mortgages — Evidence 
— Fraud. 
The  facts  in  this  case  are  insufficient  to  be  submitted  to  the 
jury  on  the  question  as  to  whether  a  mortgage  was  fraudu- 
lent as  to  subsequent  creditors.    Messick  v.  Fries,  450. 

Marriage  Settlements — Husband  and  Wife — Deed — Promise  in 
Consideration  of  Marriage — Marital  Rights — Parol  Contract. 
Where  a  man  deeds  land  to  his  children  without  considera- 
tion, after  having  promised  to  convey  the  same  to  a  woman 
in  consideration  of  marriage,  the  deed,  although  registered 
before  marriage,  is  void.     Brinkley  v.  Brinkley,  503. 
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GENERAL  ASSEMBLY.     See  "Acts;"  "Statutes;"  "The  Code." 

GUARANTY: 

Banks  and  Banking — National  Banks — Ouaranty — Ultra  Vires, 
A  contract  of  guaranty  by  a  National  bank  can  not  be  avoided 
on  the  ground  of  ultra  vires.    Hutchins  v.  Bank,  72. 

GUARANTY  INSURANCE.  See  "fidelity  and  Guaranty  Insurance." 

GUARDIAN  AD  LITEM.     See  "Waiver;"  "Clerks  of  Courts." 

Homestead — Infants — Waiver. 
A  guardian  ad  litem  can  not  waive  the  homestead  rights  of 
infant  heirs»  especially  when  there  is  no  consideration  there- 
for.    Bpence  v.  Qoodioin,  273. 

Homestead — Estovpel. 

Where  a  guardian  ad  litem  permits  an  order  to  be  entered  for 
sale  of  the  homestead  of  the  infant  heirs,  they  may  after- 
wards, and  before  sale,  assert  their  rights.  Spence  v.  Good- 
win,  273. 

H 

HARMLESS  ERROR: 

Error — Evidence. 

Where  evidence  erroneously  admitted  could  not  have  damaged 
a  party,  its  admission  was  harmless  error.  Jennings  v. 
Hinton,  214. 

HEIRS.     See  "Wills." 
HOLOGRAPH  WILLS.     See  "Wills." 

HOMESTEAD: 

Guardian  ad  Litem — Estoppel. 
Where  a  guardian  ad  litem  permits  an  order  to  be  entered  for 
sale  of  the  homestead  of  the  infant  heirs,  they  may  after- 
wards, and  before  sale,  assert  their  rights.     8pence  v.  Good- 
win, 273. 

Infants — Guardian  ad  Litem — Waiver. 

A  guardian  ad  litem  can  not  waive  the  homestead  rights  of 
infant  heirs,  especially  when  there  is  no  consideration  there- 
for.    Spence  v.  Goodwin,  273. 

Infants — The  Constitution,  Art.  JO,  sec.  3. 
The  infant  heirs  are  entitled  to  a  homestead  in  the  land  of 
their  father,  though  they  own  other  real  estate.    Spence  v. 
Goodwin,  273. 
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HOMICIDE: 

Instructions — Excusable  Homicide — Request  of  Jury  for  Instruc- 
tions. 
Failure  of  the  Court  to  define  excusable  homicide  on  reqneat 
of  Jury  is  error,  although  the  Court  had  preYiously  in- 
structed the  Jury  as  to  excusable  homicide.  State  v.  Hart- 
ness,  577. 

Manslaughter — Eviden  ce — Sufflciencu — Officer. 
The  charge  of  the  trial  Judge  in  this  case  that,  if  the  lurj  be- 
lieved the  evidence  of  the  defendant,  he  was  guilty  of  man- 
slaughter, is  correct.    State  v.  Stancilly  606. 

Jury — Peremptory  Challenges — Special  Venire — Trial — The  Code, 
sec.  1199. 
Where,  upon  the  trial  of  an  indictment  for  murder,  the  Solid- 
tor  states  that  he  should  ask  only  for  a  verdict  of  man- 
slaughter, no  special  venire  was  necessary,  and  the  defend- 
ant is  not  entitled  to  more  than  four  peremptory  challenges. 
State  V.  Hunt,  584. 

Evidence — Malice — Declarations. 
On  a  trial  for  murder  the  declaration  of  the  defendant  that  he 
Intended  to  go  to  a  party  and  "raise  some  hell"  is  com- 
petent to  show  malice,  where  the  deceased  was  at  the  party. 
State  V.  Hunt,  584. 

Evidence — Sufficiency — Excusable  Homicide — Self-defence. 
Charge  of  trial  Judge  in  this  case,  that  there  was  no  evidence 
of  excusable  homicide  in  self-defence,  was  correct    State  v. 
McCourry,  594. 

Evidence — Manslaughter — Instructions. 
Charge  that  if  deceased  only  took  a  rock  from  his  pocket 
without  attempting  to  throw  it,  or  without  prisoner  seeing 
him  draw  it,  would  not  reduce  the  killing  to  manslaughter, 
was  proper.     State  v.  McCourry,  594. 

Arrest — Arrest  Without  Warrant. 

The  Superintendent  of  a  convict  gang,  not  known  to  be  an 
officer,  has  no  right  to  shoot  or  kill  one  who.  having  com- 
mitted petty  larceny  and  having  escaped  from  prison,  is  run- 
ning away  to  avoid  arrest.     State  v.  Stancill,  606. 

Presumption — Malice — Express  Malice — Deadly  Weapon. 
The  reauested  Instruction  in  this  case  on  the  doctrine  of  ex- 
press malice  arising  from  the  use  of  a  deadly  weapon  was 
properly  modified  by  the  Court.     State  v.  McCourry,  594. 

Evidence — Murder — First  Degree — Second  Degree — Instructions. 

A  refusal  to  charge  that  in  no  view  of  the  evidence  can  the 
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HOMICIDE— Contmufti. 

jury  find  a  verdict  of  guilty  of  murder  in  the  first  degree, 
will  not  be  reviewed  when  the  prisoner  was  found  guilty 
only  of  murder  in  the  second  degree. 

Evidence — Declarations — Res  Gestae. 

Declarations  in  the  immediate  presence  of  a  prisoner,  at  the 
instant  the  fatal  blow  is  given,  charging  him  with  having 
given  it,  are  part  of  the  res  gestae  and  therefore  competent 
evidence.    State  v.  McCourry,  594, 

HOSPITALS  AND  ASYLUMS: 

Indigent  Insane — The  Code,  sec.  2278 — Acts  1899,  ch.  i,  sec,  4i. 
Under  The  Code,  sec.  2278,  and  Acts  1899,  ch.  1,  sec.  44,  an  in- 
sane person  able  to  pay  expenses  at  the  State  Hospital  is 
not  entitled  to  free  admission.    Hospital  v.  Fountain,  23. 

HUSBAND  AND  WIFE.     See  "Judicial  Sales;"  "Married  Women;" 
"Estoppel." 

Separate  Property  of  Wife — Glioses  in  Action — Promissory  Note 
— Assignment — En  dorsement. 
The  indorsement  and  transfer  of  her  note  by  a  married  woman 
without  the  consent  of  her  husband  does  not  invest  the  title 
in  the  Indorsee.     Vann  v.  Edwards,  425. 

Assignment — Married    Women — Separate    Property — Negotiable 
Instruments — The  Constitution,  Art.  10,  sec.  6. 
The  delivery  of  a  note  to  the  endorsee  after  it  has  been  en- 
dorsed in  blank  by  the  wife,  the  owner  and  the  husband,  is  a 
sufiicient  conveyance.     Coffin  v.  Smith,  252. 

Separate  Estate — Ejectment — Trusts. 
Where  a  marriage  has  taken  place  since  186S,  a  husband  who 
invests  money  of  his  wife  in  land,  taking  title  to  himself, 
becomes  a  trustee  for  her.     Ray  v.  Long,  90. 

Negotiable  Instruments — Presumptions — Possession. 

The  possession  of  a  note  by  an  indorsee  of  a  married  woman 
is  presumed  to  be  lawful,  the  note  having  been  In  posses- 
sion of  husband  after  the  indorsement.  Vayin  i\  Edwards, 
425. 


I 


IMPROPER  REMARKS  OF  COUNSEL.     See  "Arguments  of  Coun- 
sel;" "New  Trial." 

IN  LOCO  PARENTIS.     See  "Contract." 
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INCONTIXENCY.     See  "Slander." 

INDEMNITY  BONDS.     See  "Bonda" 

INDIGENT  INSANE.     See  "Hospitals  and  Asyloma" 

INDICTMENT: 

Quashal — Discharge  o/  Prisoner. 
Wbere  an  indictment  of  one  aciainst  whom  there  is  a  well- 
iTOunded  suspicion  of  crime  is  quashed,  it  is  proper  for  the 
Court  to  refuse  his  motion  for  discharge.    State  v.  HewUn, 
571. 

Water  and  Watercourses — Navigable  Waters — Obstructing  Water- 
courses— The  Code,  sec.  lltS. 
An  indictment  charging  a  person  with  unlawfully  obstnictiiis 
a  navigable  stream  can  be  maintained  at  common  law,  bat 
can  not  be  maintained  under  The  Code,  sec.  1123.    State  v 
Baum.  600. 

Abortion — Su^iency — The  Code,  sec.  976. 
An  indictment  under  The  Code,  sec.  976,  denouncing,  advisiaf 
and  procuring  a  woman  to  take  a  drug  to  produce  a  wltr 
carriage,  need  not  charge  the  overt  acts  committed.    State 
V.  Crews.  581. 

Abortion — The  Code,  sec.  97o. 

Under  The  Code,  sec.  975,  It  is  not  necessary  to  charge  or  prove 
that  the  accused  procured  the  drug.     State  v.  Crevs,  581. 

Abortion — Intent — The  Code,  sec.  975. 

Intent  being  the  chief  ingredient  in  the  offence  of  abortion, 
the  word  noxious  need  not  be  used  in  the  indictment  State 
V.  Crews.  581. 

INFANTS.     See  "Estoppel;"  "Partition;*'  "Judgment;"   "Waiver;" 
"Clerks  of  Courts;"  "Trusts;"  "Limitations  of  Actions." 

yext  Friend — Exceptions  and  Objections — Trial  Judge. 

Defendant  can  not  object  to  the  next  friend  appointed  by  the 
trial  Judge.     Carroll  v.  Montgomery,  278. 

yext  Friend — Abatement — Exceptions  and  Objections — Practice. 
Objection  that  a  next  friend  had  not  been  regularly  appointed 
must  be  taken  by  a  plea  in  abatement.     Carroll  v    Mont- 
gomery, 278. 

Homestead — Guardian  ad  Litem — Estoppel. 

Where  a  guardian  ad  litem  permits  an  order  to  be  entered  for 
sale  of  the  homestead  of  the  infant  heirs,  they  may  after- 
wards, and  before  sale,  assert  their  rights.  Spence  v.  Good- 
win.  273. 
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Homestead — The  Constitution,  Art  10,  sec.  S. 

The  infant  heirs  are  entitled  to  a  homestead  in  the  land  of 
their  father,  though  they  own  other  real  estate.  Spence  v, 
Goodwin,  273. 

Homestead — Chuardian  ad  Litem — Waiver. 
A  guardian  ad  litem  can  not  waive  the  homestead  rights  of  in- 
fant heirs,  especially  when  there  is  no  consideration  there- 
for.    Spence  v.  GoodvHn,  273. 

INJUNCTIONS : 

Estoppel. 
An  order  dismissing  a  temporary  injunction  is  no  har  to  a 
permanent  injunction  after  the  final  hearing.    Reyhum  v. 
Sawyer,  8. 

Public  Nuisance — Burden  of  Proof. 
To  restrain  an  alleged  nuhlic  nuisance,  it  must  he  irreparable 
and  immediate,  and  must  affect  the  complainant  injuriously 
in  some  manner  peculiar  to  himself.    Reyhtirn  v.  Sawyer,  8. 

Appeal. 

An  appeal  from  an  order  dismissing  a  temporary  injunction 
does  not  continue  the  injunction.    Reyburn  v.  Sawyer,  8. 

INNOCENT  WOMEN.     See  "Slander." 

INSANE.     See  "Hospitals  and  Asylums." 

INSOLVENCY.     See  "Arrest  and  Bail;"   "Administrator." 

INSTRUCTIONS.     See  "Malice." 

Erroneous — Exceptions  and  Objections. 

The  defendant  can  not  complain  of  instructions,  although 
erroneous,  if  more  favorable  to  him  than  the  law  justifies  or 
those  asked.     State  v.  Hunt,  584. 

Abortion. 
The  Court  need  not  give  a  charge  in  the  very  words  asked. 
State  V.  Crews,  581. 

Homicide — Excusable  Homicide — Request  of  Jury  for  Instruc- 
tions. 
Failure  of  the  Court  to  define  excusable  homicide  on  request 
of  jury  is  error,  although  the  Court  had  previously  in- 
structed the  Jury  as  to  excusable  homicide.  State  v.  Hart- 
ness,  577. 

Part  Erroneous — Part  not  Erroneous — Trial. 
Where  part  of  a  requested  instruction  is  erroneous,  the  Court 
may  refuse  to  give  the  instruction.  Vanderbilt  v.  Brown,  498. 
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Issues — Triah 
A  general  instruction  that  plaintiff  "can  not  recover"  is  im- 
proper in  this  State,  as  a  case  is  submitted  on  special  issuea 
Vanderhilt  v.  Brown,  498. 

Appeal — Exceptions  and  Objections — Supreme  Court,  Rule  ft. 
An  exception  to  a  charge  which  fails  to  point  out  q^ecificaUj 
the  errors  complained  of  will  not  be  considered.    Carson  v. 
Railroad,  95. 

Presumptions. 

Where  no  exception  to  the  charge  is  sent  up,  it  is  presamed 
to  be  correct    Porter  v.  White,  42. 

Exceptions  and  Objections — Appeal. 

Instructions  can  not  be  objected  to  for  the  first  time  on  ap- 
peal.   Barrett  v.  McCrummen,  81. 

Special  Instructions — Trial. 
It  is  the  duty  of  the  trial  Judge  to  set  out  specifically  in  the 
case  on  appeal  the  charge  he  gave  in  lieu  of  the  instruction 
requested.    Bennett  v.  Telegraph  Co.,  103. 

Defense — Evidence. 

The  Court  will  not  charge  on  a  point  not  relied  on  in  the  trial 
and  as  to  which  no  evidence  was  introduced.  Carson  v. 
Railroad,  95. 

INSURANCE.     See  "Fidelity  and  Guaranty  Insurance;"  "Power  of 
Attorney." 

Vested  Rights — Recovery  of  Premiums — Remedy. 

» 

Where  a  mutual  benefit  association  violates  its  contract,  the 
most  practical  remedy  of  a  member  is  to  bring  action  for  the 
premiums  paid,  with  interest  thereon.  Strauss  v.  Life  At- 
sociation,  465. 

Contract — Mutual  Benefit  Associations — Vested  Rights. 
A  mere  general  consent  by  a  member  of  a  mutual  benefit  aseo- 
ciation  to  the  amendment  of  its  by-laws  and  constitution 
does  not  authorize  such  a  change  as  will  destroy  his  vested 
rights.     Strauss  v.  Life  Association,  465. 

Contract — Mutual  Benefit  Association — Vested  Rights. 
A  mere  general  consent  by  a  member  of  a  mutual  benefit  asso- 
ciation to  the  amendment  of  its  by-laws  and  constitution 
does  not  authorize  such  a  change  as  will  destroy  his  vested 
rights.     Simmons  v.  Life  Association,  469. 

Vested  Rights — Recovery  of  Premiums — Remedy. 
Where  a  mutual  benefit  association  violates  its  contracts,  the 
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most  practical  remedy  of  a  member  is  to  bring  action  for 
the  premiums  paid,  with  interest  thereon.  Simmons  v.  Life 
Association,  469. 
Corporations — Foreign  Corporations — Domestic  Corporations — 
Insurance  Companies — ''Craig  Act" — Acts  1899,  ch,  62. 
A  fraternal  insurance  company,  incorporated  under  act  of 
Congress,  for  the  District  of  Columbia,  becomes  a  domestic 
corporation  by  complying  with  Acts  1899,  ch.  62.  Layden 
V.  Endowment  Rank,  546. 

Proxy — Estoppel — Vested  Rights, 
A  resolution  passed  at  a  meeting  of  a  mutual  benefit  associa- 
tion depriving  a  member  of  vested  rights  under  his  insur- 
ance contract,  does  not  bind  him  by  reason  of  his  proxy  be- 
ing sent  to  the  meeting.    Hill  v.  Life  Association,  463. 

Financial  Secretary  —  Local  Lodge  —  Supervision  —  Effect  — 
Agency. 
The  financial  secretary  of  a  local  lodge  of  a  beneficial  associa- 
tion is  the  agent  of  the  supreme  lodge,  and  his  failure  to 
transmit  money  received  for  assessments  does  not  forfeit  a 
policy.    Bragaw  v.  Supreme  Lodge,  354. 

Agency — Beneficial  Associations — By-Laws. 
A  provision  in  the  by-laws  of  a  beneficial  association  that  one 
shall  become  a  member  of  it,  subject  to  the  power  of  the 
association  to  change  its  by-laws,  does  not  authorize  the 
association  to  change  its  contract  with  policy-holders  at  will. 
Bragaw  v.  Supreme  Lodge,  354. 

Adjusting  Loss — Waiver, 
An  adjuster  of  an  insurance  company  may,  by  his  acts  or  dec- 
larations, waive  a  requirement  as  to  proof  of  loss,  especially 
as  to  time.    Strauss  v.  Insurance  Co.,  64. 

Use  of  Property  Contrary  to  Policy, 
An  insurance  agent  may  issue  a  permit  to  operate  a  mill  at 
night,  though  the  policy  prohibits  operation  of  the  mill  at 
that  time.    Strauss  v.  Insurance  Co.,  64. 

Title  to  Property  Insured. 
The  purchaser  of  property  on  credit,  the.  vendor  retaining  no 
lien  thereon,  has  an  insurable  interest  therein.    Strauss  v. 
Insurance  Co.,  64. 

Power  of  Attorney — Irrevocable — Acts  1899,  ch.  54, 
A  power  of  attorney  made  in  conformity  with  Acts  1899,  ch. 
54,  sec.  62,  subd.  3,  is  irrevocable.    Biggs  v.  Life  Assoda- 
tion,  5. 
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Process — Service. 

Service  of  process  upon  State  Insurance  Commissioner  is 
valid  notwithstanding  the  insurance  company  attempted  to 
annul  the  power  of  attorney  conferred  upon  him  under  Acts 
1899,  ch.  64,  sec.  62,  subd.  3,  and  did  not  domesticate  under 
Acts  1899,  ch.  62.    Biggs  v.  Life  Association,  5. 

Pledges  —  Fiduciary  Relations  —  Contracts  —  Sale  —  Burden  of 
Proof — Collateral  Secretary — Assignments. 
Where  a  married  woman  assigns  to  the  mortgagee  of  her  hus- 
band an  insurance  policy  upon  the  life  of  her  husband  as 
collateral  security  for  the  mortgage  debt,  the  law  presumes 
fraud  in  a  subsequent  absolute  sale  of  the  policy  to  the  mort- 
gagee, and  the  burden  is  upon  him  to  show  that  the  pur- 
chase was  hona  fide  and  for  a  fair  consideration.  Jennings 
V.  Hinton,  214. 

INTENT.     See  "Questions  for  Jury." 

Abortion — Indictment — The  Code,  sec.  975. 

Intent  beiilg  the  chief  ingredient  in  the  offence  of  abortion, 
the  word  noxious  need  not  be  used  in  the  indictment  State 
V.  Crews,  581. 

INTEREST.     See    "Municipal    Securities;"    "Bonds,"    "Clerks   of 
Courts." 

Lex  Loci  Contractus — Lex  Loci  Solutionis — Conflict  of  Laws. 
Money  loaned  in  Virginia  on  real  estate  in  North  Carolina  is 
governed  by  the  rate  of  interest  in  North  Carolina.    Faiton 
V.  Orandy,  438. 

Usury — Negotiable  Instruments — Purchaser  Without  Notice. 
A  note  embracing  usurious  interest  is  void  m  the  hands  of  a 
purchaser  before  maturity  and  without  notice.    Poison  v. 
Orandy,  438. 

INTIMIDATION  OF  VOTES.     See  "BlecUons." 

ISSUES.     See  "Answer;"  "Pleadings." 

Instructions — Trial. 
A  general  instruction  that  plaintiff  "can  not  recover"  is  iiD* 
proper  in  this  State,  as  a  case  is  submitted  on  special  issaes. 
Vanderbilt  v.  Brown,  498. 

Carriers. 
The  issue   submitted   in   this  case   under  the  evidence  was 
proper  in  an  action  against  a  carrier  for  the  loss  of  goods. 
Manufacturing  Co.  v.  Railroad,  281. 
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Proof— Trial. 

Refusal  of  Court  to  submit  an  issue  on  which  there  Is  no 
proof,  is  not  erroneous.    Porter  v.  White,  42. 


JOINDER  OF  ACTIONS.     See  "Actions;"  "Demurrer." 

JUDGE.     See    "Pleading;"     "Referees;"    "Questions    for    Court;" 
"Deeds;"  "Argument  of  Counsel;"  "Evidence." 

Judgment — Setting  Aside — Discretion  of  Court — Review  by  Su- 
preme Court — Appeal. 
The  trial  Court  may  set  aside  a  judgment  at  the  term  at 
which  it  is  rendered,  and  this  discretion  is  not  reviewable 
on  appeal.    Hardy  v.  Hardy,  178. 

Infants — Next  Friend — Exceptions  and  Objections — Trial  Judge. 
Defendant  can  not  object  to  the  next  friend  appointed  by  the 
trial  Judge.    Carroll  v.  Montgomery,  278. 

Instructions — Special  Instructions — Trial. 

It  is  the  duty  of  the  trial  Judge  to  set  out  specifically  in  the 
case  on  appeal  the  charge  he  gave  in  lieu  of  the  instruction 
requested.    Bennett  v.  Telegraph  Co.,  103. 

Amendment — Pleading — Demurrer — Discretion — Practice. 

It  is  solely  within  the  discretion  of  the  trial  Judge  to  allow 
an  amendment  to  a  complaint  after  a  demurer  thereto  has 
been  sustained,  or  to  dismiss  the  action.  Woodcock  v.  Bos- 
tic,  243. 

JUDGE  OF  SUPERIOR  COURT.     See  "Public  Offices;"   "Appoint- 
ment." 

JUDGMENTS: 

Action — Tort — Negligence — Contract. 
Where  an  obligation  to  do  a  particular  act  exists  and  there  is 
a  breach  of  that  obligation  and  a  conseauent  damage,  an 
action  on  the  case,  founded  on  tort,  will  lie.  and  a  judgment 
thereon  should  be  so  entered.    Fisher  v.  Company,  375. 

Assignment — Judgment  Creditors — Insolvents — Junior  Creditors. 
A  judgment  creditor  of  an  Insolvent  can  not  be  comi>elled  to 
assign  his  judgment  to  junior  creditors  who  ofPer  to  pay 
the  judgment  debt.    James  v.  Markham,  380. 

Estoppel. 
A  judgment  which  provides  that  Issues  relating  to  usury  are 
reserved  by  consent  to  be  passed  on  by  referee  does  not 
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estop  the  raising  of  the  question  of  usury  before  a  referee. 
Faison  v.  Orandy,  438. 

Estoppel — Res  Judicata — Trespass. 
An  unsatisfied  judgment  against  one  trespasser  is  no  bar  to  a 
suit  against  another  for  the  sajne  trespass.    Martin  v.  Bvf- 
faloe,  306. 

Constitutional  Law — Vested  Right — Judgment  of  Justice  of  the 
Peace — Penalty — The  Constitution,  Art.  XIV,  sec.  7— The 
Code,  sec.  1870. 
A  Judgment  of  a  Justice  of  the  Peace  for  a  penalty,  though 
appealed  from,  is  a  vested  right,  and  can  not  be  divested  by 
legislative  enactment.    Dunham  v.  Anders,  207. 

Attachment — The  Code,  sec.  S70. 
Where  a  person  in  possession  of  property  is  not  a  party  to  the 
attachment  suit,  the  plaintiff,  in  addition  to  a  Judgment  for 
his  debt,  is  not  entitled  to  a  Judgment  for  such  property, 
but  must  proceed  under  section  370  of  The  Code.  Electric 
Co.  V.  Engineering  Co.,  199. 

Decree — Estoppel — Res  Judicata — Ejectment. 
A  decree  not  appealed  from  is  an  estoppel  upon  the  parties 
thereto  and  those  claiming  under  them,  though  it  may  be 
erroneous  in  law.    Weeks  v.  McPhail,  130. 

Collateral  Attack. 
A  decree  can  not  be  impeached  collaterally  en  the  ground 
that  one  recited  therein  as  a  party  was  not  a  party,  or  was 
an  infant.    Weeks  v.  McPhail,  130. 

Attachment — Execution — Title. 
A  sale  under  an  execution  issuing  upon  a  Judgment  on  an 
attachment  only  passes  the  right  of  the  defendant  In  at- 
tachment.   Electric  Co.  v.  Engineering  Co.,  199. 

Estoppel — Partition — Infant — The  Code,  sec.  286. 
One  who  Joins  an  infant  in  a  petition  for  partition  is  bound 
by  the  Judgment,  though  it  is  not  approved  by  the  Judge  of 
the  Court    Lindsay  v.  Beaman,  189. 

Service  of  Process — Summons — Warrant  of  Attachment — Jus- 
tices of  the  Peace— The  Code,  sees.  2U,  211,  218,  219,  S50. 
Where  a  Justice  issued  a  summons  and  warrant  of  attach- 
ment, and  publication  of  the  warrant  was  made,  but  the 
summons  was  not  served,  a  Judgment  rendered  thereon  is 
void  for  insufi9ciency  of  service  of  summons.  Ditmore  v. 
Chins,  325. 

Partnership — Individual  Liability. 
Where  a  partnership  is  sued,  no  Judgment  can  be  had  against 
the  individual  members.    Barrett  v.  McCummen,  81. 
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Supreme  Court — The  Code,  sec.  957. 
The  Supreme  Court  will  render  such  judgment  as  shall  ap- 
pear to  be  proper   from  Inspection   of  the   whole  record. 
Manufacturing  Co.  v.  Hobha,  46. 

Setting  Aside — Discretion  of  Court — Review  by  Supreme  Court — 
Appeal. 
The  trial  Court  may  set  aside  a  judgment  at  the  term  at 
which  it  is  rendered,  and  this  discretion  is  not  reviewable 
on  appeal.    Hardy  v.  Hardy,  178. 

JUDGMENT  LIEN.     See  "Liens;"  "Vendor  and  Purchaser." 

JUDICIAL  SALES: 

Husband  and  Wife — Married  Women — Estoppel. 

Married  women  have  no  power  to  agree  to  an  irregular  sale  of 
land  by  commissioners  so  as  to  estop  them  from  claiming 
against  title  under  the  sale.     Vanderbilt  v.  Brown,  498. 

Commissioners — Confirmation — Title — Ejectment. 
A  purchaser  at  a  judicial  sale  acquires  no  right  before  con- 
firmation of  the  sale.     Vanderbilt  v.  Brown,  498. 

JUNIOR  CREDITORS.     See  "Assignments." 

JUNIOR  LEINORa.     See  "Mortgage;"  "Assignments." 

JURISDICTION.     See  "Master  and  Servant;"  "Presumption." 

Railroads — Fellow-Servants — Private  Laws  1897,  ch.  56. 

The  fellow-servant  Act  of  1897  is  applicable  to  the  employee 
of  "any  railroad  operating  in  this  State,"  and  is  not  limited 
to  injuries  received  in  this  State.     Williams  v.  Railroad,  286. 

Exceptions  and  Objections — Supreme  Court. 

Exception  to  the  jurisdicticn  may  be  made  for  the  first  time 
In  the  Supreme  Court.    Nichols  v.  Nichols,  108. 

Divorce — Affidavit — The  Code,  sec.  1287. 
All  the  requisites  mentioned  in  the  affidavit  required  by  sec. 
1287  of  The  Code  are  mandatory,  and  a  failure  to  set  out 
these  averments  in  the  affidavit  ousts  the  Superior  Court  of 
jurisdiction.    Nichols  v.  Nichols. 

Justices  of  the  Peace — Attorney's  Fees. 

A  provision  in  a  promissory  note  for  attorney's  fees  in  the 
event  of  failure  to  pay  without  suit  is  no  part  of  the  princi- 
pal debt,  and  when  the  amount  of  the  note  and  interest  Is 
less  than  $200,  a  Justice  of  the  Peace  has  jurisdiction. 
Exchange  Bank  v.  Lumber  Co.,  193. 
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JURY.     See  "InBtructions." 

Peremptory  Challenges — Homicide — Special  Venire — Trial — The 
Code,  sec.  1199. 
Where,  upon  the  trial  of  an  indictment  for  murder,  the  Solici- 
tor states  that  he  should  ask  only  for  a  verdict  of  man- 
slaughter, no  special  venire  was  necessary,  and  the  defend- 
ant is  not  entitled  to  more  than  four  peremptory  challengea. 
State  V.  Hunt,  584. 

JUSTICES  OF  THE  PEACE.     See    "Assignments    for    Benefit    of 
Creditors." 

Assignments  for  Benefit  of  Creditors — Justices  of  the  Peace — 
Seal. 
The  seal  of  a  Justice  of  the  Peace  is  not  essential  to  the 
validity  of  an  assignment  for  the  benefit  of  creditors.     Com^ 
pany  v.  Sparger,  446. 

Jurisdiction — Attorney's  Fees.^ 
A  provision  in  a  promissory  note  for  attorney's  fees  in  the 
event  of  failure  to  pay  without  suit  is  no  part  of  the  princi- 
pal debt,  and  when  the  amount  of  the  note  and  interest  is 
less  than  $200,  a  Justice  of  the  Peace  has  jurisdiction.  Ex- 
change  Bank  v.  Lumber  Co.,  193. 


LANDLORD  AND  TENANT: 

Title — Estoppel. 
A  tenant  can  not  deny  the  landlord's  title  during  the  tenancy, 
and  this  rule  is  not  affected  by  the  fact  that  the  building 
stands  upon  rented  ground.    Pool  v.  Lamb,  1. 

LANDS.    See  "Boundaries." 

LAW.    See  "Constitutional  Law;"  "Criminal  Law." 

LAWYER.    See  "Attorney  and  Client." 

LEGACIES  AND  DEVISES.     See  "Wills." 

Boundaries — Description — Legacies  and  Devises — Wills — Bfeot- 
Tttentm 
A  devise  of  certain  tracts  of  land  east  of  a  road  passes  ns 
part  of  such  tracts  west  of  such  road.    Peebles  v.  Cfraham, 
218. 

LEGATEE.    See  "Wills." 

LEGISLATURE.     See  "Acts;"  "Statutes." 
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LESSEE.    See  "Railroad;"  ''NegUgence." 

LESSOR.     See  "Railroads;"  "Negligence." 

LEX  FORI.     See  "Conflict  of  Laws." 

LEX  LOCI  CONTRACTUS.     See  "Interest;"  "Conflict  of  Laws." 

LEX  LOCI  SOLUTIONIS.    See  "Interest;"  "Conflict  of  Lands." 

LIBEL  SLANDER: 

Evidence — Allegations — Surplusage. 

Allegations  in  complaint  of  good  character  and  innocence  of 
plaintiff  are  superfluous,  and  though  not  denied  by  the  de- 
fendant, are  incompetent  as  evidence.    Oattis  v.  Kilgo,  402. 

Pleading — Complaint — Answer. 
The  failure  of  defendant  to  deny  the  allegations  of  complaint 
of  good  character  of  plaintiff  and  his  innocence  of  charges 
made  does  not  amount  to  an  admission  that  the  publication 
complained  of  was  false.     Chittis  v.  Kilgo,  402. 

Privileged  Communications — Questions  for  Court. 
Where  a  publication  is  privileged,  or  conditionally  privileged, 
whether  there  is  intrinsic  or  extrinsic  evidence  of  malice, 
is  a  question  of  law  for  the  Court.     Qattis  v.  Kilgo,  402. 

Malice — Privileged  Communications — Evidence. 

The  alleged  libelous  statements  herein  set  forth  do  not  bear 
such  clear  evidence  of  malice  on  their  face  as  to  entitle  them 
to  be  considered  by  the  jury  as  evidence  of  malice.  Gattis 
V.  Kilgo,  402. 

Privileged  Communications — Questions  for  Court. 

The  facts  being  uncontroverted,  it  is  a  question  for  ^he  Court 
whether  a  publication  is  privileged.    Gattis  v.  Kilgo,  402. 

Malice, 

It  is  not  necessary  that  malice  of  defendant  should  be  against 
the  plaintiff  personally,  but  malice  will  oe  Inferred  If  the 
publication  is  not  made  in  good  faith.    Gattis  v.  Kilgo,  402. 

Privileged  Communications. 
Where  charges  are  brought  against  a  college  president  his 
defense  of  himself  before  the  college  trustees  is  a  privi- 
leged communication.    Cfattis  v.  Kilgo,  402. 

Privileged  Communications — Malice — Burden  of  Proof. 
Where  a  quallfiedly  privileged  publication  Is  admitted  by  de- 
fendant, the  burden  of  proof  Is  on  the  plaintlft  to  show 
malice  In  the  publication.    Gattis  v.  Kilgo,  402. 

Qualified  Privilege, 
This  case  was  properly  tried  as  one  of  qualified  privilege. 
Gattis  V.  Kilgo,  402. 
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LIBEL  SLANDER— ConWni/ed. 

Malice — Privileged  Communications, 
That  one  who  puhlishes  a  privileged  communication  is  in- 
different to  the  consequences,  does  not  show  malice.    QatUs 
V.  Kilgo,  402. 

Privileged  Communications — Questions  for  Court. 
Whether  a  speech  hy  the  president  of  a  college,  made  daring 
an  investigation  of  charges  against  him,  is  a  privileesd 
communication,  is  a  question  of  law.    Qattis  v.  KUgo,  402. 

Damages — Evidence, 

Before  damages  can  be  recovered  by  one  by  reason  of  words 
spoken  or  published  of  him  in  his  profession  or  office,  he 
must  have  been  actually  engaged  in  the  work  of  his  pro- 
fession at  the  time  the  words  were  written  or  spoken. 
Gattis  v.  Kilgo,  403. 

Malice — Qualified  Privilege — Instructions — Privileged  Communi- 
cations. 
The  instruction  in  this  case  was  correct  as  to  malice  in  com 
munications  qualifledly  privileged.    Gattis  v.  Kilgo,  402. 

LIENS: 

Vendor  and  Purchaser — Purchase-Money — Contract — Judgment 
Lien — Priority, 
Where  a  person  conveys  property,  reserving  title  in  himself 
until  payment,  a  judgment  creditor  of  the  purchaser  has  no 
lien  on  the  land  as  against  that  of  a  claimant  under  the 
vendor.     Taylor  v.  Capehart,  292. 

LIFE  ESTATES.     See  "Estates." 

LIFE  TENANT.     See  "Remainder;"  "Estates;"  "Limitations  of  Ac- 
tions." 

LIFE  TENANT.     See  "Deeds;"  "Estates." 

LIMITATIONS.    See  "Carriers;"  "Bills  of  Lading;"  "Willa" 

LIMITATIONS  OF  ACTIONS: 

Agents — Trusts — Infants. 
Where  an  agent  collects  rents  for  infants,  the  statute  of  limi- 
tations does  not  run  against  the  trust.    Carroll  v.  Mont- 
gomery,  278. 

Remainders — Life  Tenant — Estates — Wills. 
Where  a  life  tenant  wrongfully  conveys  land  in  fee,  limita- 
tions do  not  run  against  the  remaindermen  until  the  death 
of  the  life  tenant.    Gri3n  v.  Thomxu,  310. 
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LIMITATIONS  OF  ACTIONS -Ccm«»tt€d. 

Foreclosure  of  Mortgages — Pei^sonal  Liability — Administrator — 
Surety. 
Property  mortgaged  by  an  administrator  to  a  surety  to  secure 
him  against  loss  may  be  subjected  to  payment  of  estate 
debts,  though  the  personal  liability  of  the  surety  is  barred. 
Hooker  v.  Yellotvley,  297. 

Remainders — Stock. 
The  statute  of  limitations  does  not  run  against  one  holding  a 
remainder  in  stock,  in  an  action  for  the  wrongful  transfer 
of  the  same,  until  the  death  of  the  person  holding  life  in- 
terest.   Wooten  V.  Railroad,  119. 

Pleading — Judgment — Execution — The  Code,  sec.  1S8. 
An  answer  that  "the  defendant  pleads  the  statute  of  limita- 
tion/' to  a  motion  for  leave  to  issue  execution,  is  insufficient 
as  a  plea  of  the  statute  of  limitation.    Heyer  v.  Riven- 
bark,  270. 

Fines  and  Penalties — Public  Schools — The  Code,  sec.  155,  sub- 
sec.  1. 
An  action  by  a  County  Board  of  School  Directors  for  fines  and 
penalties  collected  by  a  city  is  barred  within  three  years. 
School  Directors  v.  Asheville,  249. 

Time  of  Commencing  Actions — Reversal  of  Judgment — J^onsuit 
— The  Code,  sec.  166. 
The  Code,  sec.  166,  authorizes  the  commencement  of  a  new 
action  or  the  same  cause  of  action  within  one  year  after 
reversal  of  Judgment  on  appeal,  though  the  first  complaint 
was  insufficient  to  state  a  cause  of  action.  Woodcock  v. 
Bostic,  244. 

Amendment — Demurrer. 

When  a  demurrer  to  a  complaint  is  sustained,  but  a  motion 
to  dismiss  is  refused  and  an  amended  answer  allowed  to  be 
filed — the  amendment  not  stating  a  new  cause  of  action — 
it  is  a  continuation  of  the  same  action  and  the  statute  of 
limitation  ceased  to  run  at  the  beginning  of  the  original 
action  and  not  at  the  filing  of  the  amendment.  Woodcock  v. 
Bostic,  244. 

Trespass — Damages — Acts  1HV3,  ch.  152 — Acts  1895,  ch.  224. 
Where  the  period  of  limitation  is  lessened,  the  time  within 
which  an  action  not  barred  must  be  commenced  is  the  bal- 
ance of  the  time  unexpired  according  to  the  law  as  it  stood 
when  the  amendatory  act  passed,  provided  it  shall  never  ex- 
ceed the  time  allowed  by  the  new  statute.  Carson  v.  Rail- 
road, 95. 
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LIMITATIONS  OF  ACTIONS— Conlmiied. 

Another    Action    Pending — Dismistal    and    Nonsuit — Federal 
Court 9 — The  Code,  sees.  Li2,  166 — Demurrer, 
One  takiiis  a  nonsuit  in  a  Federal  Court  is  entitled  to  bring  a 
new  action  in  the  State  Court  within  one  year  thereafter. 
Fleming  r.  Railroad,  80. 

Possession. 
The  statute  of  limitations  has  no  application  to  a  party  In 
possession  who  brin^  suit  to  have  a  deed  absolute  upon 
its  face  declared  a  mortgage.    Porter  v.  White,  42. 

A'eic  Prow  we — The  Code,  sec.  172. 
An  acknowledgment  and  promise,  in  order  to  sustain  an  action 
under  The  Code,  sec.  172,  must  be  express*  specific,  and 
unconditional.     Cooper  v.  Jones,  40. 

LIQUIDATED  DAMAGES.     See  "Damages." 

LOCAL  liODGE.     See  "Insurance;"  "Agency." 

LOCATION.     See  "Boundaries;"  "Questions  for  Jury." 

LOGS  AND  LOGGING: 

Contracts — Validity. 
A  contract  for  the  sale  of  standing  timber  which  allows  the 
purchaser  an  indefinite  time  in  which  to  cut  and  remoTe 
the  same  is  void  for  uncertainty.    Manufacturing  Co.  v. 
Hobbs,  46. 

LOSS  OF  GOODS.     See  "Carriers;"  "Evidence;"  "Burden  of  Proof;" 
"Presumptions;"  "Issues." 

LOSS  OF  MENT.\L  POWER.     See  "Damages;"  "Eridence." 


M 
MALICE: 

Evidence — Homicide — Declarations. 

On  a  trial  for  murder  the  declaration  of  the  defendant  that  be 
intended  to  go  to  a  party  and  "raise  some  bell"  is  competent 
to  show  malice,  where  the  deceased  was  at  the  party.  State 
r.  Hunt,  584. 

M u rder — Presu  mption — Express  Malice — Deadly  Weapon. 

The  requested  instruction  in  this  case  on  the  doctrine  of  ex- 
press malice  arising  from  the  use  of  a  deadly  weapon  was 
properly  modified  by  the  Court     State  v.  McCourry,  594. 

Libel  and  Slander. 
It  is  not  necessarv  that  malice  of  defendant  should  be  against 
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MALICE-^Confinued. 

the  plaintiff  personally,  but  malice  will  be  inferred  if  the 
publication  is  not  made  in  good  faith.    Onttis  v.  Kilgo,  408. 

Lihel    and    Slander — Privileged     Communications — Burden    of 
Proof. 
Where  a   qualifiedly   privileged   publication   is   admitted   by 
defendant,  the  burden  of  proof  is  on  the  plaintiff  to  show 
malice  in  the  publication.     Oattis  v.  Kilgo  402. 

Libel  and  Slander — Qualified  Privilege — Instructions — Privileged 
Com  mnnications. 
The  instruction  in  this  case  was  correct  as  to  malice  in  com- 
munications qualifiedly  privileged.    Oattis  v.  Kilgo,  402. 

Libel  and  Slander — Privileged  Communications — Evidence. 
The  alleged  libelous  statements  herein  set  forth  do  not  bear 
such  clear  evidence  of  malice  on  their  face  as  to  entitle 
them  to  be  considered  by  the  jury  as  evidence  of  malice. 
Gattis  v.  Kilgo,  403. 

Libel  and  Slander — Privileged  Communications. 

That  one  who  publishes  a  privileged  communication  is  indif- 
ferent to  the  consequences,  does  not  show  malice.  Oattis  v. 
Kilqo,  402. 

MALICIOUS  PROSECUTION: 
Probable  Cause. 

An  action  for  malicious  prosecution  can  not  be  sustained 
where  a  verdict  and  Judgment  of  conviction  have  been  had 
in  a  coiirt  of  competent  jurisdiction.     Price  v.  Stanley,  38. 

MANSLAUGHTER.     See  "Evidence;"  "Homicide." 

MAP.     See  "Deeds;"  "Registration." 

MARITAL  RIGHTS.     See  "Marriage  Settlements;"  "Husband  and 
Wife." 

MARRIED   WOMAN.     See   "Assignments;"   "Husband   and   Wife;" 
"Negotiable  Instruments." 
Contract — Common  Law — Presumptions — Mortgages. 

In  the  absence  of  proof  to  the  contrary,  the  contract  of  a  mar- 
ried woman  made  in  New  .Tersey  will  be  presumed  to  be 
void,  as  at  common  law.     Terry  v.  Robbins,  140. 

MARRIED  WOMEN.     See  "Pledges;"  "Assignments;"  "Husband  and 
Wife;"  "Negotiable  Instruments." 

Husband  and  Wife — Estoppel — Judicial  Sales. 

Married  women  have  no  power  to  agree  to  an  irregular  sale  of 
land  by  commissioners  so  as  to  estop  them  from  claiming 
against  title  under  the  sale.     Yanderbilt  v.  Brown,  498. 
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MARRIED  WOMEN— Cow tiwwed. 

Husband  and  Wife — Separate  Property  of  Wife — Chosen  in  Ac- 
tion— Promissory  Vote — Assignment — Endorsement . 
The  indorsement  and  transfer  of  her  note  by  a  married  woman 
without  the  consent  of  her  husband  does  not  invest  the  title 
in  the  indorsee.     Yann  v,  Edwards^  425. 

MARRIAGE.     See  "Husband  and  Wife." 

MARSHALING  ASSETS.     See  "Mortgages;"  "Assignments." 

MARRIAGE  SETTLEMENTS: 

Husband  and  Wife — Fraudulent  Conveyances — Deed — Promise  in 
Consideration  of  Marriage — Marital  Rights — Parol  Contract. 
Where  a  man  deeds  land  to  his  children  without  considera- 
tion, after  having  promised  to  convey  the  eame  to  a  woman 
in  consideration  of  marriage,  the  deed,  although  registered 
before  marriage,  is  void.    Brinkley  v.  Brinkley,  503. 

MASTER  AND  SERVANT.     See  "Damages;"  "Negligence;"  "Rail- 
roads." 

» 

^'x'fhitirnci — Railroads — Personal  Injuries — Assumption  of  Risk 

An  einiloyee  of  a  railroad  injured  while  loading  timber  on  a 

car  by  a  piece  of  timber  falling  on  him.  assumed  the  risk 

and   is   not  entitled   to   recover   therefor.    Bryan   v.  Com- 

vany,  387. 

Railroads — Jurisdiction — Fellow-Servants — Private    Laws    1897, 

ch.  56. 

The  fellow-servant  Act  of  1897  is  applicable  to  the  employee 

of  "any  railroad  operating  in  this  State,"  and  is  not  limitel 

to  injuries  received  In  this  State.  Williams  v.  Railroad^  286. 

yegligence — Railroads — Assumption  of  Risk — Private  Acts  1891 , 
ch.  56. 
Private  Acts  1897,  ch.  56,  renders  inapplicable  the  doctrine  of 
assumption  of  risk  in  the  case  of  an  engineer  injured  bv 
defective  appliances,  the  defects  being  known  to  him.  Coley 
t\  Railroad,  534. 

Employer  and  Employee — Overseer — Personal  Injuries. 

Where  owner  of  a  mill  employs  an  ill-tempered  overseer,  he 
will  be  liable  for  violent  handling  of  a  boy  employed  under 
overseer.     Lamb  v.  Liftman,  361. 

Employer  and  Employee — Overseer — Personal  Injuries — Bosses. 
It  is  the  duty  of  the  master  not  to  employ  incompetent  ove^ 
seers.     Lamb  v.  Liftman,  361. 

Carri  crs — Neg  I  ige7ice — Person  al  In  juries — Trespassers. 
A  railroad  company  is  responsible  for  an  injury  caused  by  the 
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MASTER  AND  SERVANT— Con«wMed.  . 

wrongful  act  of  its  employee,  while  acting  in  the  general 
scope  of  his  employment,  whether  such  act  is  wilful,  wanton 
and  malicious,  or  merely  negligent.    Oook  v.  Railroad,  333. 

Railroads  — Fellow-Servant  — Personal  Injuries  — Jurisdiction  — 
PresuTnption — "Negligence. 
It  will  not  be  presumed  that  the  doctrine  of  non-liability  for 
the  acts  of  fellow-servants  obtains  in  another  State.    WiK 
Hams  V.  Railroad,  286. 

Negligence — Personal  Injuries — Employer  and  Employee — Dam- 
ages. 
Tools  of  orainary  and  everyday  use,  which  are  simple  in 
structure,  requiring  no  skill  in  handling — such  as  hammers 
and  axes — not  obviously  defective,  do  not  impose  a  liability 
upon  employer  for  injuries  resulting  from  such  defects. 
Martin  v.  Manufacturing  Co.,  264. 

Railroads — Negligence — Personal  Injuries — Damages. 

The  doctrine  of  fellow  servant  does  not  apply  to  a  brakeman 
who  is  injured  in  consequence  of  a  defective  road-bed  caused 
by  the  negligence  of  the  road  master.  Wright  v.  Rail- 
road, 77. 

MEASURE  OF  DAMAGES.  See  "Damages;"  "Vendor  and  Pur- 
chaser." 

MENTAL  ANGUISH.     See  "Damages;"  "Evidence." 

MENTAL  ANGUISH.  See  "Telegraphs;"  "Presumptions;"  "Dam- 
ages." 

MESSAGE.     See  "Telegraphs." 

MISCARRIAGE.     See  "Abortion;"  "Indictment." 

MISJOINDER  OP  ACTIONS.     See  "Actions;"  "Demurrer." 

MISSTATEMENTS.  See  "Assignment  for  Benefit  of  Creditors;" 
"Fraud." 

MISTAKE.     See  "Release;"  "Burden  of  Proof;"  "Fraud." 

MORTGAGES.  See  "Foreclosure  of  Mortgages;"  "Deeds;"  "Princi^ 
pal  and  Surety;"  "Administrator*"  "Fraudulent  Convey- 
ances;" "Novation;"  "Payments;"  "Questions  for  Jury;" 
"Contracts;"  "Married  Women." 

Evidence — Parol  Evidence — Contract — Written  Contract. 

Where  the  purchaser  of  mortgaged  property  entered  into  a 
written  contract  to  indemnify  the  mortgagor  and  the  mort- 
gagee against  loss,  the  mortgagee  having  assigned  the  notes 


MORTG  AUES— CoB/imied. 

and  mortgages  far  value,  evideiice  of  a  sabMaoent  parti 
condition  to  tbe  contract  of  indcmnltr  between  the  par 
chaaer  and  one  of  tbe  iiarties  iDdemnlfled  )b  Lnadmladble. 
Wootlcock  r.  Baltic,  243. 
Pl^'tge* —Fiduciary    Relatione —CoitiracU — Bul^ — BHrdn    at 
Proof— Collateml  Seotrtly— JstifntMenf. 
Wbere  B  married  woman  assigns  to  the  mortgagee  of  ber  hus- 
band an  insurance  poller  upon  tbe  life  of  ber  bntiiaad  as 
collateral  secaiitr  for  the  mortgage  debt,  tbe  law  presmnes 
fraud  in  a  subseqnent  absolate  sale  of  the  policy  to  tlie  nwrt- 
gagee.  and  tbe  burden  U  upon  blm  to  show  that  tbe  por- 
cbaee  was  bona  fide  and  for  a  fair  consideration.    Jenmingt 
t:  Hinlon.  214. 
Xotice — Deed — Deritee. 
A  registered  deed  mar  be  declared  a  mortgage,  thoa^  the 
land  is  beld  by  the  devisee  of  the  grantee  in  the  deed.    Tir- 
ler  r    Hhite,  42. 
Wilneiitet—Compelenry — The  Code,  tec.  590. 
The  sons  of  a  grantor,  in  a  deed,  which  grantor  is  suing  the 
heirs  of  tbe  grantee  to  have  such  deed  declared  a  mortgage, 
are  not  incompetent  witnesses  under  The  Code,  sec.  590,  to 
show  trensactioos  t>etween  the  grantor  and  grantee.    Porter 
r.  White.  42. 
Contrm't — Term  > — Etten  ce. 

Where  suit  is  brought   to  have  a  deed  absolute  on   Its  (ace 
declared  a  mortgage,  tbe  time  for  redemption  Is  not  of  the 
eESpnce  of  the  contract.     Porter  i:  White,  42. 
Ejc  I'liiiii — Salt' — Jii-Jgrnent — Junior  lAenori — Senior  Lienori — 
ilarshnling  Assfis— BflMily. 
..Vu  execution  sale  of  real  property  for  less  than  its  valae 
should  be  set  a^ide  in  equity  at  the  instance  of  a  subsequent 
mortgagee  who  bad  tendered  tbe  amount  of  tbe  judgment 
Jtinirg   I-.   ilarkham.  380. 
D^^.',,-_.l|,so;«(c  OH  Face. 

nt  to  warrant  a  Qnding  that  a 
In  fact  a  mortgage.    Porter 

V.   llTii.'c.  42. 
MVXICIPAI.  CORPORATIONS: 

I)i,/i-l-s-  lnieri-st~Tbe  Cortstitulion.  Art.  7,  sec.  T. 

Wh^re  the  Com  miss  loners  of  a  town  are  authorize  to  fund  its 
bonded  Indelitedness  at  a  higher  rate  of  Interest  than  the 
oi'i!;ina1  bonds  bore,  the  portion  of  the  act  auttaorliing  the 
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MUNICIPAL  CORPORATIO  NS-Conemu^d. 

increased  rate  of  Interest  without  a  vote  of  the  electors  Is 
void  as  contrary  to  Art.  7,  sec.  7,  of  the  Constitution,  and 
only  the  principal  of  the  bonds  and  interest  from  maturity 
of  bonds  can  be  recovered.    Broadfoot  v.  Fayetteville,  529. 

MUNICIPAL  SECURITIES: 

Municipal  .Corporations  — Bonds  — Interest  — The  Constitution, 
Art.  Ylly  sec.  7. 
Where  the  Commissioners  of  a  town  are  authorized  to  fund 
its  bonded  indebtedness  at  a  higher  rate  of  interest  than 
the  original  bonds  bore,  the  portion  of  the  act  authorizing 
the  Increased  rate  of  Interest  without  a  vote  of  the  electors 
is  void  as  contrary  to  Art.  VII,  sec.  7,  of  the  Constitution, 
and  only  the  principal  of  the  bonds  and  Interest  from  matur- 
ity of  bonds  can  be  recovered.  Broadfoot  v.  Fayetteville,  629. 

MURDER.     See  "Homicide." 

MUTUAL  BENEFIT  ASSOCIATION.     See  "Insurance." 
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NATIONAL  BANKS.     See  "Banks  and  Banking." 

NAVIGABLE   WATERS.     See   "Evidence;"    "Waters    and    Water- 
courses;" "Indictment." 

NEGLIGENCE,     oee  "Master  and   Servant;"   "Contributory  Negli- 
gence;"  "Railroads." 

Master  and  Servant — Railroads — Assumption  of  Risk — Private 
Acts  1897,  ch.  56. 
Private  Acts  1897,  ch.  56,  renders  inapplicable  the  doctrine  of 
assumption  of  risk  in  the  case  of  an  engineer  Injured  by 
defective  appliances,  the  defects  being  known  to  him.  Coley 
V.  Railroad,  534. 

Master  and  Servant — Railroads — Personal  Injuries — Assumption 
of  Risk.  • 
An  employee  of  a  railroad  injured  while  loading  timber  on  a 
car  by  a  piece  of  timber  falling  on  him,  assumed  the  risk 
and  is  not  entitled  to  recover  therefor.  Bryan  v.  Rail- 
road, 387. 

Master  and  Servant — Railroads — Personal  Injuries — Evidence — 
Sufficiency. 
The  evidence  In  this  case  is  not  sufficient  to  be  submitted  to 
jury  on  the  question  of  negligence.    Bryan  v.  Railroad,  387. 


782  INDEX. 


NEGLIGENCE  -  Continued, 

Master  and  Servant — Railroads — Personal  Injuries — Damages. 

The  doctrine  of  fellow  servant  does  not  apply  to  a  brakeman 

who  Is  injured  in  consequence  of  a  defeetiye  road-bed  caused 

by  the  negligence  of  the  road   master.    Wright  v.   Bail- 

road,  77. 

Railroads — Personal  In  juries — Passengers — Evidence. 

The  evidence  in  this  case  is  insufficient  to  show  negligence  on 
part  of  a  railroad  for  injuries  to  a  passenger.  Bkinner  v. 
Railroad,  435. 

Release — Consideration — Fraud — 8eal — Railroad — Personal  In- 
juries. 
In  an  action  against  a  railroad  for  injuries,  evidence  that  a 
release  by  the  plaintiff  was  without  consideration  and 
fraudulent,  was  sufficient  to  warrant  the  submission  of  the 
case  to  the  Jury.    Boutten  v.  Railroad,  337. 

Master  and  Servant — Employer  and  Employee — Overseer — Per 
sonal  Injuries. 
Where  owner  of  a  mill  employs  an  ill-tempered  overseer,  he 
will  be  liable  for  violent  handling  of  a  boy  employed  under 
overseer.    Lamb  v.  lAttman,  361. 

Evidence — Sufficiency — Nonsuit — Personal  Injuries — Railroads — 
Master  and  Servant — Questions  for  Jury. 
Evidence  in  this  case  on  the  question  of  negligence  should 
have  been  submitted  to  the  jury.    Fleming  v.  Lumber  Co. 

Railroads — Trespasser. 

It  is  not  error  to  refuse  to  charge  that  a  railroad  owes  no  duty 
to  a  trespasser,  except  not  to  injure  him  wantonly  or  wil- 
fully.   Perry  v.  Railroad,  471. 

Railroads — Lessor — Lessee. 

The  lessor  of  a  railroad  is  liable  for  the  negligence  of  the 
lessee  in  the  operation  of  the  road.    Perry  v.  Railroad,  471. 

Et'idence — Sufficiency — Nonsuit — Street  Railways — Personal  In- 
hirip.s. 
Evidence  in  this  case  as  to  damages  resultipg  from  a  collision 
of  a  street  car  with  a  vehicle  should  have  been  submitted  to 
the  Jury.    Moore  v.  Company,  455. 

Master  and  Servant — Employer  and  Employees-Overseer — Per- 
sonal Injuries — Bosses. 
It  Is  the  duty  of  the  master  not  to  employ  incompetent  over- 
seers.    Lamb  v.  Littman,  361. 

Evidence — Confiicting — Questions  for  Jury — Trial. 
Where  there  is  a  conflict  of  evidence  as  to  whether  a  person 
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was  injured  by  jumping  from  the  train,  the  question  should 
be  submitted  to  the  Jury.     Cook  v.  Railroad^  333. 

Carriers — Personal  Injuries — Master  and  Servant — Trespassers. 
A  carrier  owes  ordinary  care  to  one  stealing  a  ride  on  Its 
train. .  Cook  v.  Railroad,  333. 

Carriers — Personal  Injuries — Master  and  Servant — Trespassers, 

A  railroad  company  is  responsible  for  an  injury  caused  by  the 

wrongful  act  of  its  employee,  while  acting  in  the  general 

scope  of  his  employment,  whether  such  act  is  wilful,  wanton 

and  malicious,  or  merely  negligent.    Cook  v.  Railroad,  333. 

Personal  Injuries — Master  and  Servant — Employer  and  Em- 
ployee— Damages, 
Tools  of  ordinary  and  everyday  use,  which  are  simple  in  struc- 
ture, requiring  no  skill  in  handling — such  as  hammers  and 
axes — not  obviously  defective,  do  not  impose  a  liability  upon 
employer  for  injuries  resulting  from  such  defects.  Martin 
V.  Manufacturing  Co.,  264. 

Railroads — Track — Trestle — Personal  Injuries, 
Where  a  person  on  a  trestle  is  struck  by  a  train,  it  is  negli- 
gence not  to  stop  and  care  for  him.    Whitesides  v.  Rail- 
road, 229. 

Employer  and  Employee — Personal  Injuries — Damages. 
An  employer  is  not  liable  for  injuries  to  an  employee  occur- 
ring upon  work  done  outside  of  the  scope  of  his  employ- 
ment at  request  of  another  employee  who  had  no  authority 
to  make  the  request.     Martin  v.  Mfg.  Co.,  264. 

Railroads — Track—  Trestle. 

It  is  negligence  on  the  part  of  the  employees  on  a  train, 
where  a  person  on  a  trestle  is  struck  without  their  knowl- 
edge.    Whitesides  v.  Railroad,  229. 

Evidence — Sufficiency — Railroads — Questions  for  Jury. 
The  evidence  in  this  case  is  sufficient  to  have  been  submitted 
to  the  jury  on  the  question  whether  the  defendant  was 
negligent  in  not  seeing  the  intestate  of  plaintlft  on  the 
trestle,  or.  if  it  saw  him,  in  not  stopping  and  caring  for 
him     Whitesides  v.  Railroad,  229. 

Corporations — Wrongful  Transfer  of  Stock  hy  Executor — Proxi- 
mate Cause. 
The  wrongful  transfer  by  executors  of  stock  In  a  corporation, 
making  possible  subsequent  transfers,  is  the  proximate 
cause  of  the  loss  of  such  stock  through  such  subsequent 
transfers.    Wooten  v.  Railroad,  119. 
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Damages — Measure  of. 

The  measure  of  damages  for  the  negligent  construction  of  a 
railroad,  is  the  difference  in  the  valae  of  the  land  with  the 
railroad  constructed  as  it  was,  and  what  would  have  been 
its  value  had  the  road  been  properly  constructed.  Carton 
V.  Railroad,  95. 

Damages — Measure  of — Evidence. 

In  an  action  for  damages  for  the  negligent  construction  of  a 
railroad,  evidence  as  to  the  market  value  of  the  land  belom 
and  since  the  construction  of  the  road,  is  inadmissible. 
Carson  r.  Railroad,  95. 

Parties — Death  by  Wrongful  Act — Parent  and  Child — The  Code, 
se^s.  J'fDi  and  1.^99. 
A  father  can  not  maintain  an  action  in  his  individual  capacity 
for  the  death  of  his  son  by  wrongful  act.    KiUiam  v.  JtoiJ- 
road.  261. 

Contributory    Segligence — Personal    Injuries — Railroads — Tres- 
passer on  Track. 
This  action   for  injuries  received  on  a  railroad  track  was 
properly  dismissed  under  the  evidence.    Olenn  v.  Railroads 
184. 

Con tribut ory  Xegligence — Rai Iroads — Nonsuit. 
Upon  the  evidence  in  this  case  the  plaintiff  was  properly  non- 
suited.     Upton  r.  Railroad,  173. 

NEGOTIABLE  INSTRUMENTS.     See  "Fees;"  "Conflict  of  Laws." 

Husband  and  Wife — Presumptions — Possession, 
The  possession  of  a  note  by  an  indorsee  of  a  married  woman 
is  presumed  to  be  lawful,  the  note  having  been  in  ponBcc 
sion    of    husband    after    the    endorsement.    Yann    v,    Ed- 
trards,  425. 

Husband  and  Wife — Separate  Property  of  Wife — Chases  in  Ac- 
tion— Promissory  Note — Assignment — Endorsement. 
The  indorsement  and  transfer  of  her  note  by  a  married  wo- 
man without  the  consent  of  her  husband  does  not  invsit 
the  title  in  the  indorsee.     Vann  v.  Edv?ards,  425. 

Usury — Personal  Defense. 
The  plea  of  usury  being  a  personal  plea,  can  be  taken  adrur 
tage  of  only  by  the  borrower  or  debtor  or  other  perMm 
directly   connected  vnth  the  transaction,   upon   whom  th« 
burden  of  the  usury  falls.    Faison  v.  Chrandy,  438. 

Usury — Interest — Purchaser  Without  Notice. 
A  note  embracing  usurious  interest  is  Toid  in  the  hands  of  a 
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purchaser  before  maturity  and  without  notice.    Faison  v. 
Grandy,  438. 

Evidence — Parol — Endorsement, 
The  endorsement  of  a  note  may  be  explained  as  between  the 
immediate  parties.     Coffin  v,  Smithy  252. 

Assignment — Married    Women — Husband    and    Wife — Separate 
Propel' ty — The  Constituti07i,  Art.  X,  sec.  6. 
The  delivery  of  a  note  to  the  endorsee  after  it  has  been  en- 
dorsed in  blank  by  the  wife,  the  owner  and  the  husband, 
is  a  sufficient  conveyance.     Coffin  v.  Smith,  252. 

NEW  ACTIONS.     See  "Limitations  of  Actions." 

NEW  PROMISE.     See  "Limitiations  of  Actions." 

NEW  TRIAL: 

Arguments  of  Counsel— -New  Trial — Improper  Remarks  of  Coun- 
sel—Trial. 
The   improper   remarks   of   counsel   in   this   case   constitute 
ground  for  a  new  trial.    Perry  v.  Railroad,  471. 

Appeal — Record — Defect — Practice — Supreme  Court. 

Where,  upon  appeal  from  a  ruling  upon  a  sufficiency  of  de- 
scription of  land  conveyed  in  a  deed,  it  appears  from  the 
case  on  appeal  that  the  entire  description  as  contained  in 
the  deed,  and  upon  the  sufficiency  of  which  the  ruling  was 
made,  is  not  set  out,  a  new  trial  will  be  granted.  Roseman 
V.  Hoke,  154. 

Unintelligible  Record — Appeal  Supreme  Court. 
Where,  in  the  case  on  appeal  as  made  up  by  the  trial  Judge, 
there  is  confusion  in  the  arrangement  of  the  evidence,  ser- 
eral  deeds  and  papers  of  importance  lacking,  an(t  some  In- 
consistency in  the  rulings  of  the  Court,  a  new  trial  will  be 
ordered.     Vanderbilt  v.  Pickelsimer,  556. 

NEXT  FRIEND.     See  "Infants;"  "Abatement." 

NON-RESIDENT  CORPORATION.     See  "Taxation;"  "Foreign  Cor- 
porations;" "Stock." 

NONSUIT: 

Evidence — Sufficiency — Negligence  —  Personal     Injuries  —  Rail- 
road— Master  and  Servant — Questions  for  Jury. 
Evidence  in  this  case  on  the  question  of  negligence  should 
have   been    submitted   to   the   Jury.    Fleming   v.   Lumber 

Co.,  532. 
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Evidence — Sufficiency — Railroads — Personal   Injuries — Oontrihu- 

tory  Negligence. 

Evidence  in  this  case  as  to  contributory  negligence  of  an 

employee  was  sufficient  to  preclude  a  recovery,  and  the 

plaintiff  was  properly  nonsuited.    Stewart  v.  Railroad,  517. 

Dismissal — Evidence — Construction — Trial — Acts  1897,  ch.  109 — 
Acts  ]S9y,  ch.  131— Street  Railways. 
On  a  motion  for  nonsuit  the  evidence  must  be  construed  in 
the  light  most  favorable  to  the  plaintiff,  both  as  to  effect 
and  credibility.    Moore  v.  Street  Railroad,  455. 

Negligence — Contributory  Negligence — Personal  Injuries — Rail- 
roads— Trespasser  on  Track. 
This  action  for  injuries  received  on  a  railroad   track  was 
properly    dismissed    under   the    evidence.    Glenn   v.   Raih 
road,  184. 

Dismissal — Appeal. 
A  plaintiff  may  at  any  time  before  verdict,  in  deference  to  an 
intimation  of  the  Court,  submit  to  a  nonsuit,  either  as  to 
the  whole  or  a  part  of  the  defendants,  or  as  to  one  or  more 
causes  of  action,  and  appeal.    Weehs  v.  McPhail,  134. 

Contributory  Negligence — Evidence. 
In  case  of  nonsuit  evidence  of  contributory  negligence  should 
not  be  considered.    Whitesides  v.  Railroad,  229. 

Another    Action    Pending — Dismissal    and    Nonsuit — Federal 
Courts — The  Code,  sees.  142,  166 — Demurrer. 
One  taking  a  nonsuit  in  a  Federal  Court  is  entitled  to  bring  a 
new  action  in  the  State  Court  within  one  year  thereafter. 
Fleming  v.  Railroad,  80. 

Negligence — Contributory  Negligence — Railroads. 
Upon  the  evidence  in  this  case  the  plaintiff  was  properly 
nonsuited.     Upton  v.  Railroad,  173. 

NOTICE.    See  "Usury;"  "  Service  of  Process;"  "Attachment." 

Succession — Descent — Distribution — The  Code,  sec.  1442. 
Real  property  conveyed  by  an  heir  after  the  lapse  of  two  years 
from  the  death  of  the  intestate  is  liable  to  payment  of  the 
debts  of  the  intestate,  provided  the  purchaser  has  notice  of 
the  debts.    Hooker  v.  Yellowley,  297. 

Sheriffs — Indemnity  Bond — Surety — The  Code,   sec.   597 — Tres- 
pass— Writing. 
Notice  to  sureties  on  an  indemnity  bond  that  the  Sheriff  has 
been  sued  for  the  wrongful  levy  of  an  execution  need  not  he 
in  writing.    Mai'tin  v.  Buffaloe,  305. 
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Deed — Mortgage — Devisee. 
A  registered  deed  may  be  declared  a  mortgage,  though  the 
land  IS  held  by  the  devisee  of  the  grantee  in  the  deed. 
Porter  v.  White,  42. 

NOTICE  OF  LOSS.     See  "Carriers;"  "Bills  of  Lading." 

NOVATION: 

Contract — Payment — Intent — Questions  for  Jury — Mortgages, 
Whether  a  bond  given  in  payment  of  an  installment  upon  a 
mortgage  is  a  novation,  is  a  question  for  the  Jury.    Terry 
V.  Bobbins,  140. 

NUISANCE: 

Injunction — Public  Nuisance — Burden  of  Proof, 

To  restrain  an  alleged  public  nuisance,  it  must  be  irrepara- 
ble and  immediate,  and  must  affect  the  complainant  inju- 
riously in  some  manner  peculiar  to  himself.  Reybum  v. 
Sawyer,  8. 


o 

OBJECTIONS.     See  "Exceptions  and  Objections." 

OBSTRUCTING    WATERCOURSES.       See    "Waters    and    Water- 
Courses;"  "indictment." 

OFFICERS.    See  "Homicide;"  "Evidence;"  "Public  Officers;"  "Ap- 
pointment." 


OFFICERS  OF  BANKS.    See  "Fidelity  and  Guaranty  Insurance. 
OVERSEERS,    bee  "Master  and  Servant." 


M 


PARENT  AND  CHILD: 

Parties — Negligence — Death  by  Wrongful  Act — The  Code,  sees, 
im  and  1499. 
A  father  can  not  maintain  an  action  in  his  individual  capa- 
city for  the  death  of  his  son  by  wrongful  act.    Killian  v. 
Railroad,  261. 

PAROL  CONTRACT.     See  "Contract." 

PAROL  EVIDENCE.    See  "Contracts;"  "Mortgages;"  "Evidence." 
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PARTIES.     See  "Estoppel;"  "Judgments/' 

yegligence — Death   by  Wrongful  Act — Parent  and  Child — The 
Code,  sees,  1498  and  1499. 
A  father  can  not  maintain  an  action  in  his  individual  ca- 
pacity for  the  death  of  his  son  by  wrongful  act.    Killian 
V.  Railroad.  261. 

PARTNER.       See    "Partnership:"    "Receiver;"    "Ejectment;"   "Bs- 
toppel." 

PARTITION: 

Adverse  Possession — Color  of  Title. 

The  record  of  partition  proceedings  is  color  of  title»  and  pos- 
session for  seven  years  thereunder  gives  a  good  title.  Lind- 
say V.  Beaman,  189. 

Estoppel — Record. 
When  land  is  incorporated  and  assigned  in  a  decree  in  par- 
tition proceedings  with  the  knowledge  and  consent  of  the 
parties  thereto,  the  administrators  of  one  of  the  parties  Is 
estopped  from  denying  that  the  land  was  not  originally 
included  in  the  petition.    Lindsay  v.  Beaman^  189. 

Evidence — Documentary — Record — The  Coae,  sec.  1897. 
The  record  of  partition  proceedings  is  admissible  in  evidence 
though  not  recorded  as  required  by  sec.  1897  of  The  Code. 
Lindsay  v.  Beaman^  189. 

Estoppel — Judgment — Infant — The  Code,  sec.  286. 

One  who  joins  an  infant  in  a  petition  for  partition  is  bound 
by  the  judgment,  though  it  is  not  approved  by  the  Judge  of 
the  Court.    Lindsay  v.  Beaman,  189. 

Evidence — Documentary — Petition — Verification. 

It  is  not  necessary  that  a  petition  for  partition  should  be 
verified  to  make  it  competent  evidence.  Lindsay  v.  Bea- 
man, 189. 

Verification — Petition — Pleading. 
It  is  not  necessary  to  verify  a  petition  for  partition.    Lindr 
say  V.  Beaman,  189. 

Report  of  Commissioner's — Exceptions — Time  for  FiHnff--Th€ 
Code,  sec.  189fi. 
Exceptions  to   report  of  commissioners  appointed  to  main 
partition  of  land  must  be  filed  within  twenty  days  aftar 
report  is  filed.    Floyd  v.  Reok,  10. 

PARTNERSHIP: 

Right  of  Surviving  Partner— Receiver. 
It  is  the  duty  of  a  surviving  partner  to  close  up  the  attain  of 
the  firm.    Hodgin  v.  Bank,  110. 
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PARTNERSHIP— Continued. 

Payment  of  Debts. 

A  surviving  partner  is  not  compelled  to  pay  the  debts  pro  rata 
or  in  any  prescribed  order.    Hodgin  v.  Bank,  110. 

Torts. 
If  one  partner  commits  a  tort,  the  partnership  will  not  be 
bound,  unless  it  be  either  authorized  or  adopted  by  the  firm, 
or  be  within  the  proper  scope  of  business  of  the  partner- 
ship.    Barrett  v.  McCrummen,  81. 

Individual  Liability. 
Where  a  partnership  is  sued,  no  judgment  can  be  had  against 
the  individual  members.    Barrett  v.  McCrummen,  81. 

Kviden  ce — Huificiency. 
Where  there  is  not  any  sufficient  evidence  on  a  point  to  sub- 
mit to  the  Jury,  the  Court  should  so  charge.    Barrett  v. 
McCrummen,  81. 

PASSENGERS.     See  "Negligence;"  "Evidence." 

PATENTS.     See  "Contracts;"  "Considerations." 

PAYMENTS: 

Novation — Contract — Intent — Questions  for  Jury — Mortgages, 
Whether  a  bond  given  in  payment  of  an  installment  upon  a 
mortgage  is  a  novation,  is  a  question  for  the  jury.     Terry 
V.  Robbins,  140. 

Partnership — Payment  of  Debts. 
A  surviving  partner  is  not  compelled  to  pay  the  debts  pro 
rata  or  in  any  prescribed  order.    Hodgin  v.  Bank,  110. 

Attorney  and  Client — Contract. 
Where  attorney  of  plaintift  came  into  possession  of  money  be- 
longing to  defendant,  and  it  was  agreed  by  defendant  and 
the  attorney  that  the  money  should  be  paid  to  the  plain- 
tiff, agreement  constituted  payment  to  plaintiff.  Millhiser 
V.  Marr,  318. 

PENAL  BOND.     See  "Bonds;"  "Penalties." 

PENALTIES.    See  "Damages;"  "Pines  and  Penalties." 

PENITENTIARY.     See  "State  Prison;"  "State." 

PEREMPTORY  CHALLENGES.     See  "Jury." 

PERSONAL  DEFENSE.     See  "Usury." 

PERSONAL  INJURIES.  See  "Carriers;"  "Contributory  Negli- 
ence:"  "Negligence;"  "Master  and  Servant;"  "Railroads;"  "Re- 
lease." 

PERSONAL  PROPERTY.     See  "Wills." 
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PERSONAL  REPRESENTATIVES.     See  "Willa." 

PERSONATING  HUSBAND.     See  "RaDe:"  "Fraud." 

PETITION     FOR     PARTITION.     See  *  Verification :"  "  Pleadingsr 
"Evidence." 

PHYSICAL  SUFFERING.     See  ''Damages." 

PLAT.     See  "Deeds;"  "Registration." 


ft 


PLEAS  AT  LAW.    See  "Umitations  of  AcUons;"  "Pleadings.* 
Usuru — yegotiable  Instruments — Personal  Defense. 
The  plea  of  usury  being  a  personal  plea,  can  be  taken  advan- 
tage of  only  by  the  borrower  or  debtor  or  other  person 
directly  connected  with  the  transaction,  upon  whom  the 
burden  of  usury  falls.    Faison  v.  Orandy,  438. 

PLEADINGS.     See  "Abatement;"  "Exceptions  and  Objections;"  "Ac- 
tions." 

Answer. 
An  allegation  in  an  answer  that  the  defendant  has  no  infor- 
mation of  facts  alleged  in  a  certain  paragraph  of  the  com- 
plaint, and  that  he  demands  proof  thereof,  is  not  sufficient 
to  put  such  facts  in  issue.    Woodcock  v.  Bostic,  243. 

Answer. 
An  allegation  in  answer  that  defendant  has  no  knowledge 
of  facts  alleged  in  a  certain  paragraph  of  the  complaint 
is  not  suificient  to  put  such  facts  in  issue.    Woodcock  t*. 
Bostic,  243. 

Limitations  of  Actions — Time  of  Commencing  Actions — Reversal 
of  Judgment — Nonsuit — The  Code,  sec.  166. 
The  Code,  sec.  166,  authorizes  the  commencement  of  a  new 
action  or  the  same  cause  of  action  within  one  year  after 
reversal  of  Judgment  on  appeal,  though  the  first  complaint 
was  insufficient  to  state  a  cause  of  action.  Woodcock  v. 
Bostic,  244. 

Contradictory  Defenses — The  Code,  sec.  245. 
uontradictory   defenses   are   permissible   under   sec   245  of 
The  Code.    Upton  v.  Railroad,  173. 

Filing  Replication  after  Verdict. 
It  is  discretionary  with  the  Court  to  permit  a  replication  to 
be  filed  after  verdict.    Strauss  v.  Ins.  Co^  64. 

Evidence — Lihel  and  Blander — Allegations — Surplusage, 
Allegations  in  complaint  of  good  character  and  innocence  of 
plaintiff  are   superfluous,   and  though  not  denied  by  de- 
fendant, are  incompetent  as  evidence.    Oattis  v,  KUgo,  401 
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PLEADINGS— Confinwed. 

Lihel  and  Slander — Complaint  and  Answer. 
The  failure  of  defendant  to  deny  the  allegations  of  complaint 
of  good  character  of  plaintiff  and  his  innocence  of  charges 
made  does  not  amount  to  an  admission  that  the  publica- 
tion complained  of  was  false.    Oattis  v.  Kilgo,  403. 

Verification — Partition — Petition, 
It  is  not  necessary  to  verify  a  petition  for  partition.    lAndr- 
say  V.  Beaman,  189. 

POLlCY-HOLDERb.    See  "Insurance." 


POSSESSION.     See    "Assignments;"    "Dower;"    "Color   of    Title; 
"Negotiable  Instruments;"  "Limitations  of  Actions." 


POWER  OF  ATTORNEY: 

Irrevocable — Insurance — Acts  1899,  ch,  54- 
A  power  of  attorney  made  in  conformity  with  Acts  1899,  ch. 
54,  sec.  62,  subdlv.  3,  is  Irrevocable.    Biggs  v.  Life  Asso- 
ciation, 5. 

PRACTICE.     See  "Abatement;"  "Amendment;"  "Appeal;"  "Demur- 
rer;" "Exceptions  and  Objections;"  "New  Trial." 

PREFERRED  CREDITORS.     See  "Assignments  for  Benefit  of  Cred- 
itors;" "Fraud." 

PREFERRED  DEBT.     See  "Assignments  for  Benefit  of  Creditors." 

PRESUMPTIONS : 

Railroads — Master  and  Servant — Fellow-Servant — Personal  In- 
juries— Jui'isdictio7i — Negligence. 
It  will  not  be  presumed  that  the  doctrine  of  non-liability  for 
the  acts  of  fellow-servants  obtains  in  another  State.    Wil- 
liams V.  Railroad,  286. 

Release — Con.sideration — Fraud — Seal — Railroads — Negligence — 
Personal  Injuries — Burden  of  Proof — Presumption. 
Where,  in  an  action  against  a  railroad  for  injuries,  the  defend- 
ant sets  up  an  alleged  release  from  the  plaintifT,  which  re- 
cites no  consideration,  and  the  evidence  In  support  of 
plaintiff's  allegation  of  fraud  and  mistake  in  signing  the 
release  and  want  of  consideration,  was  uncontradicted,  the 
burden  is  upon  the  defendant  to  rebut  the  presumption  of 
fraud  arising  from  want  of  consideration.  Boutten  v. 
Railroad,  337. 

Contract — Married  Women — Common  Law — Mortgages. 

In  the  absence  of  proof  to  the  contrary,  the  contract  of  a 
married  woman  made  in  New  Jersey  will  be  presumed  to 
be  void  as  at  common  law.     Terry  v.  Robhins,  140. 
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PRESUMPTIONS— Con«nM«d. 

Principal  and  Surety — Contribution — Parol  Evidence, 
Co-principals  and  co-sureties  are  presumed  to  assume  equal 
liability,  but  this  presumption  may  be  rebutted  by  parol 
evidence.     Sviith  v.  Carr,  150. 

Telegraphs — Mental   Anguish — Damages — Relationship   of  Par- 
ties. 
Mental  anguish  will  not  be  presumed  from  failure  of  father- 
in-law  to  be  at  funeral  of  daughter-in-law,  but  is  a  matter 
of  proof.     Bennett  v.  Telegraph  Co.,  103. 

Instructions. 
Where  no  exception  to  the  charge  is  sent  up,  it  is  presumed 
to  be  correct.    Porter  v.  White,  42. 

Negotiable  Instruments — Husband  and  Wife — Possession, 
The  possession  of  a  note  by  the  indorsee  of  a  married  woman 
is  presumed  to  be  lawful,  the  note  having  been  in  posses- 
sion  of    husband    after    the    indorsement.     Vann   v.   Ed- 
wards, 425. 

Pledges — Fiduciary  Relations  —  Contracts — Sale — Burden  of 
Proof — Collateral  Security. 
Where  a  married  woman  assigns  to  the  mortgagee  of  her 
husband  an  insurance  policy  upon  the  life  of  her  husband 
as  collateral  security  for  the  mortgage  debt,  the  law  pre- 
sumes fraud  in  a  subsequent  absolute  sale  of  the  policy  to 
the  mortgagee,  and  the  burden  is  upon  him  to  show  that 
the  purchase  was  bona  fide  and  for  a  fair  consideration. 
Jennings  v.  Hinton,  214. 

Seal — Co7isideration . 
The  presumption  of  consideration  from  a  seal  is  liable  to 
rebuttal  even  where  a  consideration  is  recited  in  the  deed. 
Bout  ten  r.  Railroad,  337. 

Assignments  for  Ben  fit  of  Creditors — Preferences — Relatives- 
Fraud. 
Debts  preferred  in  an  assignment  for  benefit  of  near  rela- 
tives raises  no  presumption  of  fraud,  nothing  else  appear- 
ing to  show  fraud.    Friedemcald  Co.  v.  Sparger,  446. 

Murder — Malice— Express  Malice — Deadly  Weapon. 

The  requested  instruction  in  this  case  on  the  doctrine  of  ex- 
press malice  arising  from  the  use  of  a  deadly  weapon  was 
properly  modified  by  the  Court     State  v.  McCourry,  594. 

Libel  and  Slander — Malice. 

It  is  not  necessary  that  malice  of  defendant  should  be  against 
the  plaintiff  personally,  but  malice  will  be  inferred  if  the 
publication  is  not  made  in  good  faith.    Gattis  v.  Kilgo,  403. 
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PRESUMPTIONS-Con«nM€d. 

Evidence — Principal — Surety — The  Code,  sec.  1345 — Bheriff. 
In  an  action  in  tort  on  an  indemnity  bond,  a  Judgment  against 
a  Sheriff  for  trespass  is  not  presumptive  evidence  against 
the  surety.     Martin  v.  Buff  aloe,  306. 

Tax  Titles — Notice — Evidence — Acts  of  1897,  ch.  169,  sees,  64^  6$ — 
Ejectment. 
A  tax  deed  is  not  presumptive  evidence  that  the  notice  re- 
quired of  the  purchaser  under  Acts  1897,  ch.  169,  sees.  64 
and  65,  was  given.     King  v.  Cooper,  347. 

Deeds — Seal  —  Evidence  —  Competency  —  Sheriff's  Deeds  —  Tax 
Titles. 
Where  a  Sheriff's  deed  has  been  lost  and  the  copy  on  the 
registration  books  is  offered  in  evidence  but  has  no  seal 
thereto,  the  law  will  not  presume  that  the  words  "Given 
under  my  hand  and  seal,"  that  the  original  bore  a  seal. 
Strain  v.  Fitzgerald,  396. 

Carriers — Loss  of  Goods — Burden  of  Proof. 
Among  the  connecting  lines  of  railway,  that  one  in  whose 
hands    goods    are    found    damaged    is    presumed    to    have 
caused  the  damage,  and  the  burden  is  upon  it  to  rebut  the 
presumption.     Mfg.  Co.  v.  Railroad,  281. 

PREMIUMS.     See  "Insurance;"  "Contract." 

PRINCIPAL  AND  AGENT.     See  "Agency." 

PRINCIPAL  AND  SURETY: 

Limitation  of  Actions — Foreclosure  of  Mortgages — Personal  Lia- 
bility— Administrator — Surety. 
Property  mortgaged  by  an  administrator  to  a  surety  to  secure 
him  against  loss  may  be  subjected  to  payment  of  estate 
debts,  though  the  personal  liability  of  the  suretv  is  barred. 
Hooker  v.  Yellowley,  297. 

Evidence—  Presumptions — The  Code,  sec.  JSio — Sheriff. 

In  an  action  in  tort  on  an  indemnity  bond,  a  judgment  against 
a  Sheriff  for  trespass  is  not  presumptive  evidence  against 
the  surety.     Martin  v.  Buff  aloe,  306. 

Administrator — E.Tecutors — Bond. 
A  mortgage  given  by  an  administrator  to  a  surety  on  his  bond 
to  secure  the  latter  against  loss  inures  to  the  benefit  of  the 
creditors  of  the  estate.     Hooker  v.  Yellowley,  297. 

Sv  ccession — A  d  m  inisi  rat  or — Insolvency. 

Estate  creditors  are  entitled  to  have  the  real  estate  of  intestate 
conveyed   after  two  years  with   notice   to   purchaser,   sub- 


PRINCIPAL  AND  SURETY-ConftniMd. 

jected  to  aatiBfacUoD  ot  their  judgments,  irrMpecUve  ot  tbe 
Bolvenc?  or  liability  of  the  surety  or  bond  of  administrator. 
Hooker  v.  Yellowlev,  297. 
Contribution — Presumption — Porol  Evidence. 
Co-principals  and  co-sureties  are  presumed  to  assume  eqnal 
llabiltty.   but  this   presumption  may  be   rebutted   by   parol 
evidence.    Smith  v.  Carr,  160. 
Bond — Surety    Company — Fidelity   and   Ouaranty    Inaurance— 
Actt  1809.  ch.  30,  gee.  S. 
tinder  Actx  1899,  ch.  30,  sec.  5,  a  surety  company  can  be  re- 
leased from  Its  liability  on  a  bond  only  by  getting  off  the 
bond.    Bank  v.  Company,  366. 

PRIOR  MORTGAGES.     See  "Fraudulent  Conveyances." 
PRIORITY.    See  "Liens. " 
PRISONERS.    See  "ludjctment." 
PRIVILEGED  COMMUNICATIONS: 
Libel   and   Slander. 
""■ere  charges  are  brought  sgalnet  a  college  president  Iiis 
efense  of  himself  t>etore  the  college  trustees  is  a  pririleg^d 
immuuication.     Qattia  v.  Kiloo,  403. 

and  Slander — (Questions  tor  Court. 

ether  a  speech  by  the  president  ot  a  college,  made  during 
n  investigation  ot  charges  against  htm,  is  a  priTlIeged  coin- 
lunlcatlon.  is  a  auestion  of  law.    Oattii  v.  Kiloo,  40S. 

and  Slander — Malice — Evidence. 

i  alleged  libelous  statements  herein  set  forth  do  not  bear 
iich  clear  evidence  of  malice  on  their  face  as  to  entitle  tbem 
]  be  considered  by  the  jury  as  evidence  ot  malice.  Oattit 
.  KHgo.  403. 

and  Slander — Malice — Qualified  Privilege — Initructiont. 
i  instnictiOD  iu  this  case  was  correct  as  to  malice  In  com- 
lunicatiODS  qimlinedly  privileged.     Oallis  v.  Kilgo.  40!. 

ati'i  Slonilfr — .Wo lice— Burden  ot  Proof. 
ere  a  qualifiedly  privileged  publication  Is  admitted  by  de- 
endant.  the  burden  of  proof  is  on  the  plaintiff  to  show 
laliee  in  the  iiublicatlon.    Octtis  v.  Kilgo.  402. 

anil  Slniidei — Quesliona  for  Court. 

ere  a  publication  is  privileged,  or  conditionally  privileged, 

rhether  there  is  intrinsic  or  extrinsic  evidence  ot  malice.  Is 

question  ot  law  for  the  Court,    aattia  v.  Kilgo.  403. 

ail.'.  .Vander^Malice. 
Hi  one  who  publishes  a  privileged  communication  is  indif 


INDEX.  745 


PRIVILEGED  COMMUNICATIONS  -^Continued. 

ferent  to  the  consequences,  does  not  show  malice.    CHittis  v. 
Kilgo,  402. 

Libel  and  Slander — Questions  for  Court. 

The  facts  being  iincontroverted,  it  is  a  Question  for  the  Court 
whether  a  publication  is  privileged.    Gattis  v.  Kilgo,  403. 

PROBABLE  CAUSE.     See  "Malicious  Prosecution." 

Malicious  Prosecution. 
An  action   for  malicious  prosecution   can   not   be   sustained 
where  a  verdict  and  judgment  of  conviction  have  been  had 
in  a  court  of  competent  Jurisdiction.    Price  v.  Stanley,  88. 

PROBATE.     See  "Deeds; "  "Clerks  of  Courts." 

PROCESS.     See  "Service  of  Process;"  "Attachment;"  "Judgment;" 
"Executors;"  "Bonds." 

Service — Insurance. 
Service  of  process  upon  State  Insurance  Commissioner  is  valid 
notwithstanding  the  insurance  company  attempted  to  an- 
nul the  power  of  attorney  conferred  upon  him  under  Acts 
1S99»  ch.  54,  sec.  62.  subd.  3.  and  did  not  domesticate  under 
Acts  1899,  ch.  62.    Biggs  v.  Life  Association,  5. 

PROMISE  IN  CONSIDERATION  OF  MARRIAGE.     See  "Marriage 
Settlements." 

PROMISSORY  NOTES.     See  "Negotiable  Instruments;"  "Husband 
and  Wife;"  "Pees;"  "Justices  of  the  Peace." 

PROOF.     See  "Issues." 

PROXIMATE  CAUSE.     See  "Corporations;"  "Stock;"  "Negligence." 

PROXY.     See  "Insurance;"  "Estoppel;"  "Contract." 

PUBLIC  LANDS: 

Entry  and  Grant — Collateral  Attack — Trespass. 
A  grant  of  land  lying  in  a  county  to  which  the  entry  laws 
apply  can  not  be  attacked  collaterally  for  fraud  or  mistake 
in  procuring  such  grant.     Dosh  v.  Lumber  Co.,  84. 

PUBLIC  NUISANCE.     See  *' Nuisance." 

PUBLIC  OFFICERS: 

Appointment  to  an  Office  Not  Yet  in  Existence.  Invalid — Courts — 
Larceny. 
Appointment  of  a  Judge  of  Superior  Court  prior  to  date  when 
the  act  creating  the  Judicial  District  takes  effect,  is  invalid. 
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and  a  motion  in  arrest  of  Judgment  by  a  person  convicted  of 
larceny,  on  the  ground  that  the  Court  was  illegally  con- 
stituted, should  have  been  allowed.    State  v.  Shuford,  588. 

Homicide — Manslaughter — Evidence — 8uf/lciency — Officer. 

The  charge  of  the  trial  Judge  in  this  case  that,  if  the  Jury 
believed  the  evidence  of  the  defendant,  he  was  guilty  of 
manslaughter,  is  correct.     State  v.  Stancill.  606. 

Arrest— Without  Warrant — Officer — The  Code,  sec.  1126. 

The  Superintendent  of  a  convict  gang  is  not  such  an  officer  as 
contemplated  by  The  Code,  sec.  11 2G.     State  v.  Stancill,  606. 

PUBLIC  SCHOOLS: 

Fines  and  Penalties — Public  Schools — The  Constitution,  Art.  IX, 
sec.  r, — The  Code,  sec.  3820. 
Fines  and  penalties  collected  by  municipal  officers  for  viola- 
tion of  ordinances  belong  to  the  common  school  fund  of  the 
county.     School  Directors  v.  Asheville,  249. 

PUBLICATION.     See  "Attachment;"  "Service  of  Process." 
PURCHASE-MONEY.     See  "Vendor  and  Purchaser;"  "Contracts," 

PURCHASER  WITHOUT  NOTICE.     See  "Usury;"  'Interest;"  "Ne- 
gotiable Instruments." 

Q 

QUALIFIED  PRIVILEGE.     See  "Libel  and  Slander;"  "Trial." 
QUANTITY.     See  "Boundaries." 
QUASHAL.     See  "Indictment." 

QUESTIONS  FOR  COURT: 

Libel  and  Hlander — Privileged  Communications. 

Where  a  publication  is  privileged,  or  conditionally  privileged, 
whether  there  is  intrinsic  or  extrinsic  evidence  of  malice,  is 
a  question  of  law  for  the  Court.     Gattis  v.  Kilgo.  403. 

Boundaries — Location — Qxiestion  for  Jury — Questions  for  Court 
— Devises — Ejectment. 
The  Court  should  instruct  the  jury  w^hat  are  boundaries,  and 
the  .iury  should  And  and  locate  them.     Peebles  v.  Graham, 

218. 

Libel  and  Slander — Privileged  Commnications. 

The  facts  being  uncontroverted,  it  is  a  Question  for  the  Court 
whether  a  publication  is  privileged.     Gattis  v.  Kilgo,  403. 
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Railroads — Negligence — Contrihutory  Negligence. 

Where  there  is  no  conflict  in  the  evidence,  the  question  of 
contributory  negligence  is  for  the  Court.  Miller  v.  Rail- 
road, 26. 

Lihel  and  Slander — Privileged  Communications. 
Whether  a  speech  by  the  president  of  a  college,  made  during 
an  investigation  of  charges  against  him,  is  a  privileged 
communication,  is  a  question  of  law.     Cfattis  v.  Kilgo,  402. 

Boundaries — Location — Question  for  Jury — Devises — Ejectment. 
The  Court  should  instruct  the  Jury  what  are  boundaries,  and 
the  jury  should  find  and  locate  them.    Peebles  v.  OraTutm, 
218. 

QUESTIONS  FOR  JURY: 

Rape — Fraud — Personating  Husband — The  Code,  sec.  IIOS. 
A  person  who,  by  his  acts  or  conduct,  induces  a  woman  to  be- 
lieve he  is  her  husband  and  has  intercourse  with  her.  is 
guilty  of  a  felony.    State  v.  Williams,  573. 

Argument  of  Counsel — Evidence. 

Statement  by  trial  Judge  that  he  did  not  remember  evidence 
commented  on  by  the  State  Solicitor  was  a  proper  ruling  on 
an  objection  to  such  argument.    State  v.  McCourry,  594. 

Negligence — Master  and  Servant — Railroads — Personal  Injuries 
— Evidence — Sufficiency. 
The  evidence  in  this  case  is  not  sufiicient  to  be  submitted  to 
Jury  on  the  question  of  negligence.    Bryan  v.  Company,  387. 

Contributory  Negligence — Prudence — Questions  for  Jury. 
Whether  an  engineer  was  guilty  of  contributory  negligence  in 
using  drain-pipe  as  a  grab-iron,  in  trying  to  get  upon  an 
engine,  is  a  question  for  the  Jury.     Coley  v.  Railroad,  534. 

Evidence — Conflicting — Questions  for  Jury — Trial. 

Where  there  is  a  conflict  of  evidence  as  to  whether  a  person 
was  injured  by  jumping  from  the  train,  the  question  should 
De  submitted  to  the  jury.     Cook  v.  Railroad,  333. 

Wills — Holograph — Evidence — The  Code.  sec.  2136. 
Facts  in  this  case  held  suflScient  to  submit  to  the  Jury  on  the 
question  whether  the  paper-writing  was  found  among  the 
"valuable  papers"  of  the  deceased.     In  re.  Sheppard's  Will. 
100. 

Evidence — Conflicting. 
Where  there  is  conflicting  evidence  as  to  a  matter,  it  should 
be  left  to  the  jury.    In  re.  Snoto*s  Will,  100. 


QUESnONS  FOB  JOEY— CtmKnued 

Cancellation  of  Jn»tramenta — Fraud — Deed  Sufficiency  of  Evi- 
dence— Froud  in  Treatv — Fraud  in  Factum — Contract. 
Evlieoce  iu  this  case  as  to  fraud  In  makinK  a  ^eed  was  bdIO- 
dent  to  submit  to  the  Jury.    Cutler  v.  Luinber  Co..  477, 
yovati  on — Cont  ract — Pay  m  en( — Intent — Mortgage!. 

Whether  a  bond  given  In  payment  of  an  Installment  npon  a 
mortgage  1b  a  novation.  Is  a  question  for  the  Jury.     Terry  v. 
Robbint.  140. 
Evidence — SujJTcien  cy — Nontuit — Ueg  liff ence — Pergonal    Tnjuriei 
— Railroads — Matter  and  Servant. 
Evidence  In  this  case  on  the  question  of  nesUgenc«  sbonld 
have  been  submitted  to  the  Jury-     FJemina  V.  Litmlier  Co., 
S32. 
Negligence — Evirtence — Sufficiency— Roilroodt. 

The  evidence  In  this  case  Is  aufOclent  to  bave  been  eubmltted 
to  the  Jury  on  the  question  whether  the  defendant  was 
negUsent  in  not  aeeing  the  intestate  of  plaintiff  on  the 
trestle,  or,  if  it  saw  him,  In  not  stopping  and  caring  tor 
him.    Wftifeside*  v.  Railroad,  229. 


R 

RAILROADS.     See  "Master  and  Servant;"  "Damages,"  "Contribu- 
tory Negligence;"  "Con  el  deration." 
Mailer  and  Servant — Feiioio-Seruont — Pergonal  Injuriei — Jufw- 
diction — Pres«  m  p(  i  on — Negligence. 
It  will  not  be  presumed  that  the  doctrine  of  uon-liabllitv  for 
the  acts  of  fellow-servants  obtains  in  another  State.    Wil- 
liams V.  Railroad,  28e. 
XefJiifjencF— Cnn(ri6u(ory  Xegligence. 
A   person  wbo,  seeing  an  engine  standing  near  a  croaaliig 
letting   off   steam   In   the   usual    manner,    drlvee   acroaa   In 
front  of  it,  can  not  recover  for  personal  injuries  caused  by 
his  horse  becoming  frightened  and  running  away.    Ifiller  r. 
Railroad.   26. 
Jurisdiction — Fetloic-Burvanls — Private  Laics  tS97.  ck.  dS. 

The  fellow-servant  Act  of  1897  is  applicable  to  the  employee  of 

"any  railroad  operating  in  this  State."  and  is  not  limited  to 

injuries  received  in  this  State.     William*  v.  Railroad,  28S. 

Ripht-nf-Way^Damages — Pergonal  Injuries. 

A  railroad,  by  permitting  the  use  of  Its  right-of-way  for  pnbllc 

travel,  does  not  thereby  become  liable  for  an  injury  to  a 
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person,  caused  by  a  defect  in  said  right-of-way.    Neal  v. 
Railroad,  143. 

Lessor — Lessee — Negligence. 

The  lessor  of  a  railroad  is  liable  for  the  negligence  of  tlie 
lessee  in  the  operation  of  the  road.    Perry  v.  Railroad,  471. 

Negligence — Trespasser. 

It  is  not  error  to  refuse  to  charge  that  a  railroad  owes  no 
duty  to  a  trespasser  except  not  to  injure  him  wantonly  or 
wilfully.    Perry  v.  Railroad,  471. 

RAPE: 

Fraud — Personating  Husband — The  Code,  sec.  IIOS. 
A  person  who,  by  his  acts  or  conduct,  induces  a  woman  to  be- 
lieve he  is  her  husband  and  has  intercourse  with  her.  is 
guilty  of  a  felony.    State  v.  Williams,  573. 

Evidence — Sufficiency — The  Code,  sec.  IIOS. 
The  facts  in  this  case  held  sufficient  to  submit  to  jury  as  to 
guilt  of  defendant.    State  v.  Williams,  573. 

REAL  ESTATE.    See  "Boundaries." 

REASONABLE  TIME.     See  "Contracts;"  "Waiver." 

RECEIVER: 

Partnership — Right  of  Surviving  Partner. 
It  is  the  duty  of  a  surviving  partner  to  close  up  the  affairs  of 
the  firm.    Hodgin  v.  Bank,  110. 

RECORDS.     See  "Appeal;"  "New  Trial;"  "Supreme  Court;"  "Judg- 
ment" 

Evidence — Documentary  Evidence — Admissibility — Trial. 
A  certified  copy  of  a  petition  in  a  suit  is  admissible  in  evi- 
dence upon  proof  of  the  loss  of  the  original  record.    Weeks 
V.  McPhail,  130. 

Evidence — Documentary — Partition — The  Code,  sec.  1897. 
The  record  of  partition  proceedings  is  admissible  in  evidence 
though  not  recorded  as  required  by  sec.  1897  of  The  Code. 
Lindsay  v.  Beaman,  189. 

RECOUPMENT.    See  "Set-ofT  and  Counter-claim." 

RECOVERY  OF  PREMIUMS.    See  "Contract;"  "Insurance. 

REDEMPTION.     See  "Foreclosure  of  Mortgages. 
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REFERENCES: 

Referee — Report — Review  by  Superior  Court  Judge. 

In  passing  upon  the  report  of  a  referee,  the  Judse  of  the  Su- 
perior Court  must  review  the  findings  of  the  referee.  Holt 
V.  Johnson,  67. 

Estoppel — Judgment. 
A  judgment  which  provides  that  Issues  relating  to  usury  are 
reserved  by  consent  to  be  passed  on  by  referee  docs  not 
estop  the  raising  of  the  Question  of  usury  before  a  referee. 
Faison  v.  Orandy,  438. 

REGISTRATION.     See    "Assignments    for    Benefit    of    Creditors;*' 
'*Fraud;"  "Evidence." 

Deeds — Map — Plat — Dedication. 
A  map  or  plat  referred  to  in  a  deed  becomes  a  part  of  the 
deed  and  need  not  be  registered.     Collins  v.  Land  Co.,  563. 

REHEARHING: 

Former  Adjudication — Res  Judicata. 

It  is  not  allowable  to  rehear  a  cause  by  raising  on  a  second 
appeal  the  same  points  decided  on  a  former  appeal.  Kramer 
V.  Railroad,  269. 

Appeal — Review — Assignment  of  Error — Exceptions  and  Objec- 
tions. 
Where  no  exception  is  taken  in  trial  Court  to  a  ruling,  and 
no  error  is  assigned  upon  rehearing,  the  Supreme  Court  will 
not  review  the  ruling.    Faison  v.  Orandy,  438. 

RELATIONSHIP  OF  PARTIES.     See  "Telegraphs." 

RELATIVES.     See  "Assignments  for  Benefit  of  Creditors;"  "Fraud." 

RELEASE: 

Presumptions — Seal — Consideration, 
The  presumption  of  consideration  from  a  seal  Is  liable  to  re- 
buttal, even  where  a  consideration  is  recited  in  the  deed. 
Boutten  v.  Railroad,  337. 

Consideration — Fraud — Seal  — Railroad  — Negligence  — Personal 
Injuries. 
In  an  action  against  a  railroad  for  Injuries,  evidence  that  a  re- 
lease by  the  plaintiff  was  without  oonslderation  and  fraudu- 
lent, was  suflScient  to  warrant  the  submission  of  the  case 
to  the  jury.    Boutten  v.  Railroad,  337. 

Consideration — Fraud — Seal — Railroads  — Negligence  — Personal 
Injuries — Burden  of  Proof — Presumption. 
Where,  in  an  action  against  a  railroad  for  injuries,  the  defend- 
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RELEASE— Conhnwed. 

ant  sets  up  an  alleged  release  from  the  plaintiff,  which  re- 
cites no  consideration,  and  the  evidence  in  support  of  plain- 
tiff's allegation  of  fraud  and  mistake  in  signing  the  release 
and  want  of  consideration,  was  uncontradicted,  the  burden 
is  upon  the  defendant  to  rebut  the  presumption  of  fraud 
arising  from  want  of  consideration.  Boutten  v.  Railroad, 
337. 

REMAINDERS.     See  "Deeds;"  "Estates." 

Limitation  of  Actions — Life  Tenant — Estates — Wills. 
Where  a  life  tenant  wrongfully  conveys  land  in  fee,  limitar 
tions  do  not  run  against  the  remaindermen  until  the  death 
of  the  life  tenant.     Oriffln  v.  Thomas,  310. 

Wills— Life  Estate, 
When  a  testator  devises  land  to  his  son  with  a  limitation  over 
to  his  daughters,  provided  the  son  dies  without  heirs,  the 
son  dying  without  children,  can  not  by  wiU  give  his  wife  a 
life  estate  with  the  remainder  to  a  third  party.  Sain  v. 
Baker,  256. 

Estates — Wills — Sale  of  Contingent  Remainder. 

The  Courts  will  not  decree  a  sale  of  land  where  it  is  limitea 
in  remainder  to  persons  not  in  esse.  Hodges  v.  Lipscomb,  57. 

Liife  Tenant — Warranty. 

Remaindermen  are  not  chargeable  with  the  breach  of  war- 
ranty in  a  fee-simple  deed  wrongfully  made  by  the  life 
tenant.     Griffin  v.  Thomas,  310. 

REMEDY.     See  "Insurance;"  "Contract" 

REMOVAL  OF  CAUSES : 

Foreign  Corporations — Domestic  Corporations — Acts  1899,  ch.  6t, 
A  corporation  chartered  under  act  of  Congress,  for  the  Dis- 
trict of  Columbia,  having  domesticated  under  Acts  1899,  ch. 
62,  can  not  remove  a  cause  from  the  State  Courts  to  the 
Federal  Courts,  when  sued  by  a  citizen  of  the  State  as  a 
domestic  corporation  and  no  federal  question  is  disclosed. 
Layden  v.  Endowment  Rank,  546. 

RENTS: 

Dofoer. 
A  widow  who  has  taken  dower  in  another  State,  has  no  inter- 
est in  rents  from  the  estate  of  deceased  husband.    Carroll 
V.  Montgomery,  278. 
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REPLICATION.     See  "Pleading." 

REPORT  OF  OFFICERS.    See  "Carriers;"  "Evidence." 

REPORT  OF  REFEREES.     See  "References." 

REQUESTED  INSTRUCTIONS.     See  "InstrucUons." 

RIPARIAN    RIGHTS.    See    "Boundaries;"    "Waters    and    Water- 


courses." 


REPRESENTATIONS.     See  "Estoppel." 

RES     GESTAE.    See    "Evidence;"     "Homicide;"     "Declaration;" 
"Agency." 

RES  JUDICATA.    See  "Former  Adjudication;"  "Rehearing;"  "Judg- 
ment;" "Trespass." 
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RESIDUARY  LEGATEE.     See  "Wills." 
RESOLUTION.    See  "Insurance;"  "Estoppel." 
RESTRAINING  ORDER.      See  "Injunction." 
REVIEW.    See  "Appeal;"  "Rehearing." 
RIGHT-OF-WAY.    See  "Railroads." 


SALES.  See  "Mortgages;"  "Insurance;"  "Assignments;""  Judicial 
Sales;"  "Fraudulent  Conveyances;"  "Fraud;"  "Bxecution." 

Vendor  and  Vendee — Delivery  to  Carrier — Bill  of  Lading, 
Delivery  of  goods  by  a  vendor  to  a  common  carrier  is  a  de- 
livery to  the  vendee,  and  this  rule  is  not  affected  by  failure 
of  vendor  to  furnish  vendee  a  bill  of  lading.    Hunter  v. 
Randolph^  91. 

SCHEDULE  OF  PREFERRED  DEBTS.  See  "Assignments  for  Ben- 
efit of  Creditors." 

SCHOOLS.    See  "Public  Schools. 

SEAL.  See  "Justice  of  the  Peace;"  "Assignments  for  Benefit  of 
Creditors;"  "Deeds;"  "Presumptions;"  "Evidence;"  "Tie- 
leases;"  "Consideration." 

SECURITIES.    See  "Municipal  Securities." 

SELF-DEFENCE.    See  "Homicide;"  "Evidence." 

SEPARATE  ESTATE.    See  "Husband  and  Wife." 

SEPARATE  INSTRUMENTS.    See  "Deeds;"  "Contracts." 
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SEPARATE  PROPERTY  OF  WIPE.  See  "Husband  and  Wife;" 
"Married  Women;"  "Negotiable  Instruments;"  "Assign- 
ments." 

SERVICE  OF  PROCESS.     See  "Process;"  "Insurance." 

Process — Summons — PuMication — The    Code,    sec,    2t8 — Attach- 
ment. 
The  Code,  sec.  218,  does  not  require  the  issuance  and  return 
of  summons  not  served  as  a  basis  for  publication  of  sum- 
mons.   Best  V.  Company,  351. 

Attachment — Publication  of  Summons. 
Where,  in  attachment,  it  appears  from  the  whole  record  that 
the  statute  has  been  substantially  complied  with,  the  action 
will  not  be  dismissed,  nor  the  attachment  dissolved.    Best 
V.  Company,  351. 

Summons — Warrant  of  Attachment — Judgment — Justices  of  the 
Peace--The  Code,  sees.  2U,  217,  218,  219,  $50. 
Where  a  Justice  issued  a  summons  and  warrant  of  attach- 
ment and  publication  of  the  warrant  was  made,  but  the  sum- 
mons was  not  served,  a  judgment  rendered  thereon  is  void 
for  insufficiency  of  service  of  summons.  Ditmore  v.  Goins, 
325. 

Attachment — Publication  of  Summons — Cure  of  Defects — Ali€LS 
Order — Notice  of  Warrant  of  Attachment — The  Code,  sec. 
352. 
Where  a  publication  of  summons  in  attachment,  began  July 
11,  1900,  was  defective  in  not  containing  notice  also  of  the 
warrant  of  attachment,  an  alias  order  of  publication,  duly 
made  prior  to  the  November  Term,  cured  the  defect.  Best 
V.  Company,  351. 

SERVICES.     See  "Contract." 

SESSION  LAWS.     See  "Statutes." 

SET-OFF  AND  COUNTER-CLAIM: 

The  Code,  sec.  2U,  subsecs.  1  and  2. 
A   counter-claim   must   exist   at   the   commencement   of   the 
action  and  must  be  connected  with  the  subject  of  the  action 
or  arise  out  of  tbe  transaction  complained  of.    Oriffln  v. 
Thomas,  310. 

SETTING  ASIDE  JUDGMENT.     See  "Judgment;"  "Judge.' 

SHERIFF.    See  "Execution;"  "Bonds." 

SHERIFF'S  DEED.    See  "Deeds." 
12« 48 
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SLANDER.     See  "Ubel  and  Slander." 

Slander  — Incon tinency  — Inn ocent  Woman  — BestiaUty  — Indict' 
ment — QvashaJ — The  Code,  sec.  II IS. 
Charging  a  woman  with  having  had  sexual  interconrae  with  a 
male  dog  amounts  to  a  charge  of  incontinency.     State  v. 
He^cJin,  571. 

SPECIAL  ISSUES.     See  "Issues"* 

SPECIAL  VENIRE.     See  "Jury;"  "Homicide." 

SPECULATIVE  DAMAGES.     See  "Damages." 

STATE  PRISON: 

8tate*8  Suabilitu — Torts — The  Code,  sec.  66S. 
The  State  Prison,  being  an  agency  of  the  State,  can  not  be 
sued  unless  such  authority  is  expressly  given  by  statute. 
Moody  V.  State  Prison,  12. 

STATE  HOSPITAL.    See  "Hospital  and  Asylums." 

STATEMENTS.     See  "Estoppel." 

STATES: 

Suability — Torts — State  Prison — The  Code,  sec.  66S. 
The  State  Prison,  being  an  agency  of  the  State,  can  not  be 
sued  unless  such  authority  is  expressly  given  by  statute. 
Moody  V.  State  Prison,  12. 

STATUTE  OP  LIMITATIONS.    See  "Limitations  of  Actions." 

STATUTES.     See  "Acts." 

Constitution — Constitutional  Law. 
A  part  of  an  act  may  be  constitutional  and  a  part  unconstitn- 
tional.    Broadfoot  v.  Fayetteville,  529. 

STOCK.    See  "Corporations." 

Corporations — Wrongful  Transfer  of  Stock  by  Executor — Negli- 
gence— Proximate  Cause. 
The  wrongful  transfer  by  executors  of  stock  in  a  corporation, 
making  possible  subsequent  transfers,  is  the  proximate 
cause  of  the  loss  of  such  stock  through  such  subsequent 
transfers.     Wooten  v.  Railroad,  119. 

Taxation — Foreign  Corporations — Capital  Stock — Assessment. 
A  non-resident  corporation  Is  liable  for  taxation  for  such 
proportion  of  its  capital  stock  as  the  value  of  its  tangible 
property  within  the  State  bears  to  the  value  of  all  its  tangi- 
ble property.     Commissioners  v.  Steamship  Co.,  558. 
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STOCK—Coniinued, 

Limitations  of  Actions — Remainders, 
The  statute  of  limitations  does  not  run  against  one  holding  a 
remainder  in  stock,  in  an  action  for  the  wrongful  transfer 
of  the  same,  until  the  death  of  the  person  holding  life  in- 
terest   Wooten  17.  Railroadf  119. 

Corporations — Wrongful  Transfer  of  Stock  by  Executor. 
Where    an    executor    wrongfully    transfers    specifically    be- 
queathed slock  to  a  purchaser,  the  corporation  would  not  be 
liable  in  the  absence  of  reasonable  grounds  to  believe  such 
transfer  was  not  proper.    Wooten  v.  Railroad,  119. 

Corporations — Transfer  of  Stock — lAahility  For. 
Where  a  transfer  of  stock  of  a  corporation  is  made  on  its 
books  by  an  executor,  the  corporation  is  fixed  with  knowl- 
edge of  the  will  and  its  contents.    Wooten  v.  Railroad,  119. 

Taxation  —  Assessment  —  County  Commissioners  —  Corporation 
Commissioners — Corporation — Acts  1899,  ch.  15,  sec.  S9 — Cap- 
ital Stock. 
Under  Acts  1899,  ch.  15,  sec.  39,  assessment  of  taxes  on  the 
capital  stock  of  a  steamboat  company  must  be  made  by  the 
Corporation  Ck)mmission,  and  not  by  the  Ck)unty  Commis- 
sioners.   Commissioners  v.  Steamship  Co.,  558. 

STREET  RAILWAYS.    See  "Evidence;"  "Nonsuit;"  "Negligence." 

SUABILITY.    See  "States;"  "State  Prison." 

SUBSEQUENT  CREDITORS.    See  "Fraudulent  Conveyances." 

SUCCESSION: 

Descent  and  Distribution — Deeds — The  Code,  sec  1442. 
A  deed  conveying  timber  on  land  inherited  by  the  grantors  is 
void  as  to  creditors  of  intestate  if  made  within  two  years 
after  the  granting  of  letters  testamentary.    Camp  Manufao- 
turing  Co.  v.  Liverman,  52. 

Descent — Distribution — Notice — The  Code,  sec.  1442. 

Real  property  conveyed  by  an  heir  after  the  lapse  of  two 
years  from  the  death  of  the  intestate  is  liable  to  pasrment 
of  the  debts  of  the  Intestate,  provided  the  purchaser  has 
notice  of  the  debts.    Hooker  v.  Tellowley,  297. 

SUFFICIENCY  OF  EVIDENCE.  See  "Vendor  and  Purchaser;"  "Con- 
tract." 

SUMMONS.    See  "Service  of  Process;"  "Attachment." 
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SUPERIOR  COURT.     Sec  "Appointment;"  "Jurisdiction;"  •*PubUc 
Officers;"  "References:"  "Rehearing." 

Public  Officers — Appointment  to  an  Office  Sot  Yet  in  Existence, 
Invalid — Courts — Larcen  y. 
Appointment  of  a  Judge  of  Superior  Court  prior  to  date  when 
the  act  creating  the  Judicial  District  takes  effect  is  invalid, 
and  a  motion  in  arrest  of  judgment  by  a  person  convicted  of 
larceny,  on  the  ground  that  the  Court  was  illegally  consti- 
tuted, should  have  been  allowed.    State  ir.  Shuford,  588. 

SUPREME  COURT: 

Appe4il — Appellate  Court — Exceptions  and  Objections — Ex  Mero 
Motu. 
The  Supreme  Court  will,  on  appeal,  take  notice  ex  mero  motu 
of  the  failure  of  the  Corporation  Commission  to  assess  taxes 
as  required  by  law,  though  they  had  been  assessed  by  the 
County  Commissioners.  Commissioners  v.  Steamship  Co., 
558. 

Jurisdiction — Exceptions  and  Objections. 

Exception  to  the  Jurisdiction  may  be  made  for  the  first  time 
in  the  Supreme  Court.    Nichols  v.  Nichols,  108. 

Judgment — The  Code,  sec.  957. 
The  Supreme  Court  will  render  such  judgment  as  shall  ap- 
pear to  be  proper  from   inspection  of  the  whole   record. 
Manufacturing  Co.  v.  Hobbs,  46. 

SURETY.    See  "Bonds;"  "Evidence;"  "Execution;"  "Principal  and 
Surety." 

SURETY  COMPANY.     See  "Principal  and  Surety;"  "Bonds." 

SURPLUSAGE.    See  "Pleadings." 

SURVIVING  PARTNER.     See  "Partnership;"  "Receiver." 

SWAMPS.     See  "Water  and  Watercourses." 


TAXATION: 

Foreign  Corporations — Capital  Stock — Assessment. 
A   non-resident  corporation   is   liable  for  taxation   for  such 
proportion  of  its  capital  stock  as  the  value  of  its  tangible 
property  within  the  State  bears  to  the  value  of  all  Its  tangi- 
bel  property.     Commissioners  v.  Steamship  Co.,  558. 
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TAXATION-  Continued. 

Assessment — County  Commissioners — Corporation  Commission^ 
ers — Stock — Corporation — Acts  1S99,  ch.  15,  sec.  S9 — Capital 
Stock. 
Under  Acts  1899,  ch.  15,  sec.  39,  assessment  of  taxes  on  the 
capital  stock  of  a  steamboat  company  must  be  made  bj 
the  Corporation  Commission,  and  not  by  the  County  Com- 
missioners.    Commissioners  v.  Steamship  Co.,  558. 

TAX  TITLES.     See  "Deeds." 

Presumptions — Notice — Evidence — Acts  of  1897,  ch.  169,  sees.  64, 
65 — Ejectment. 
A  tax  deed  is  not  presumptive  evidence  that  the  notice  re- 
quired of  the  purchaser  under  Acts  1897,  ch.  1G9,  sees.  64 
and  65,  was  given.    King  v.  Cooper,  347. 

TELEGRAPHS: 

Relationship  of  Parties. 

The  relationship  of  the  parties  need  not  be  disclosed  in  the 
message,  where  the  telegram  relates  to  sickness  or  death. 
Bennett  v.  Telegraph  Co.,  103. 

Mental  Anguish — Damages — Relationship  of  Parties — Presump- 
tion. 
Mental  anguish  will  not  be  presumed  from  failure  of  father- 
in-law  to  be  at  funeral  of  daughter-in-law,  but  is  a  matter  of 
proof.    Bennett  v.  Telegraph  Co.,  103. 

TEMPORARY  INJUNCTION.     See  "Injunction." 

TESTAMENTARY  CAPACITY.     See  "Wills." 

THE  CODE.     See  "Statutes." 

Sec.  104,  subsec.  12.  Disqualifications  of  Superior  Court  Clerk. 

Land  Go.  v.  Jennett,  3. 

Sec.  105    Waiver  of  disqualification  by  Clerk.    Land  Co.  v. 

Jennett,  3. 

Sec.  155,  subsec.  1.    Limitation  of  Actions.  School  Directors  v, 

Asheville,  249. 

Sec.  166.  When  judgment  reversed,  etc.,  plaintiff  may  com- 
mence new  action.    Woodcock  v.  Bostic,  243, 

Sec.  172.  Acknowledgment  or  new  promise  must  be  in  writ- 
ing.    Cooper  V.  Jones,  40. 

Sec.  205.     Summons.     Ditmore  v.  Coins,  325. 

Sec.   218.     Service  of  summons  by  publication.    Ditmore  v. 

Coins,  325. 

Sec.  219.  Manner  of  service  of  summons  by  publication.  Dit- 
more V.  Gains,  325. 

Sec.  244  (2).     Counter-claim.     Oriffin  v.  Thomas,  310. 
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THE  CODE— Continued, 

Sec.  245.     Several  defences.     Upton  v.  Railroad,  173. 

Sec.  257.    Pleadings  to  be  subscribed  and  verified.    Lindsay  v, 

Beaman,  189. 
Sec.  272.    Amendments  after  allowance  of  demurrer.    Weeks 

V.  McPhaih  134. 
Sec.   274.    Relief  in  case  of  mistake,  surprise  or  excusable 

neglect.    Hardy  t\  Hardy,  178. 
Sec.  276.     Errors  or  defects  in  pleadings  or  amendments  not 

substantiated  to  be  disregarded.    Best  v.  B.  and 

A,  Co.,  351. 
Sec.  278.    Provisions  of  The  Code  applicable  to  special  pro- 
ceedings.   Lindsay  v,  Beaman,  189. 
Sec.  291  (1),  (2).    Cases  in  which  person  may  be  arrested  in 

civil  cases.     Carroll  v.  Montgomery,  278. 
Sec.  350.    In  attachment  warrant  to  accompany  summons,  or 

to  be  issued  afterward.    Ditmore  v.  Ooins,  325 
Sec.  352.    How  warrant  of  attachment  served.    Best  v.  Ameri^ 

can  Co.,  351:  Ditmore  v.  Chins,  325. 
Sec.  370.    Judgment  in  attachment,  how  satisfied.    Electric 

Co.  V.  Engineering  Co.,  199. 
Sec.  379  (2).    Receiver.     Vann  v.  Edwards,  425. 
Sec.  413.    Judge  to  explain  law,  but  to  express  no  opinion  on 

facts.     Boutten  v.  Railroad,  337. 
Sec.  440.     Execution.    Heyer  v.  Rivenhark,  270. 
Sec.  443.     Execution  against  a  married  woman.    Tann  v.  Ed- 
wards, 425. 
Sec.  447.    In  what  cases  execution  may  be  Issued  against  the 

person.     Carroll  v.  Montgomery,  278. 
Sec.  448  (3).    Form  of  execution.  Carroll  v.  Montgomery,  278. 
Sec.  590.    When  party  may  be  examined  and  when  not.    PoT" 

ter  V.  White,  42;  Lindsay  v.  Beaman,  189. 
Sec.  597.    How  notices  and  other  papers  are  served.    Martin 

V.  Buftaloe,  305. 
Sec.  663.     Powers  of  corporations.    Moody  v.  Prison,  12. 
Sec.  832.     By  whom  summons  issued.    Ditmore  v,  CHHns,  325. 
Sec.  875.    Appeal;  execution.    Dunham  v,  Anders,  207. 
Sec.  882.     Execution  of  judgment,  how  stayed.    Dunham  v 

Anders,  207. 
Sec.   883.    Appellant  from   Justice's  court  may  give   under- 
taking.   Dunham  v.  Anders,  207. 
Sec.    884.    Undertaking   by   appellant   from    Justice's   court. 

Dunham  v.  Aiiders,  207. 
Sec.    885.    Undertaking   by   appellant   from   Justice's   court 

DunJiam  v,  Anders,  207. 
Sec.  909.    Form  16.    Ditmore  v,  Ooins,  325. 
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THE  CODE-rCantinued. 

Sec.  957.    Supreme  Court  to  render  Judgment  on  review  of 

record.    Mfg.  Co.  v.  Hobbs,  46. 
Sec   976.    Abortion.    State  v.  Crews,  681. 
Sec.  1103.    Rape.    State  v.  Williams,  573. 
Sec.   1123.    Penalty   for  obstruction   of  watercourses.    State 

V.  Baum,  600. 
Sec.  1126.    Persons  summoned  by  officer  must  assist    in  the 

arrest.    State  v.  Standlh  606. 
Sec.    1124     Persons   present   at   brecu^hes   of   the    peace   to 

arrest  offenders.     State  v.  Standll,  606. 
Sec.  1126.    Peace  officers  may  arrest  in  certain  cases  without 

warrant.    State  v.   Standll,   606. 
Sec.  1129.    Persons  in  whose  presence  infamous  crime  is  com- 
mitted may  arrest  offender.    State  v.  Standll, 

606. 
Sec.    1131.    Felons   fleeing   from   Justice   may   be   outlawed. 

State  V.  Standll,  606. 
Sec.  1199.    Challenges.    State  v.  Hunt,  584. 
Sec.  1280.    How  conveyances  of  real  estate  to  be  construed. 

Griffin  v.  Thomas,  310. 
Sec.   1285.     Causes  for  which   marriages  may   be   dissolved. 

Setzer  v.  Setzer,  170. 
Sec.   1287.    Affidavit  to  be  filed  with  complaint  in  divorce. 

Nichols  t\  Nichols,  108. 
Sec.  1325.     Estates  in  tail  converted  into  fee  simple.    Hodges 

V.  Lipscomb,  57. 
Sec.  1327.    Estates.    Sain  v.  Baker,  256. 
Sec.  1345.    'In  suits  on  bonds  of  officers  or  trustees,  evidence 

against  principal  admissible  against  sureties. 

Martin  v.  Buffaloe,  305. 
Sec.    1442.    When    conveyance   by   heir   or   devisee   is   void. 

Hooker  v.  Yellowley,  297;    Camp  Mfg.  Co.  v. 

Liverman,  52. 
Sec.  1498.    Action  for  wrongful  act  or  neglect  causing  death. 

Killian  v.  Railroad,  261. 
Sec.  1499.    Measure  of  damages  for  death  by  wrongful  act. 

Killian  v.  Railroad.  261. 
Sec.  1500.    How  recovery  for  death  by  wrongful  act  to  be 

applied.    Killian  v.  Railroad,   261. 
Sec.  1826.    Power  of  wife  to  contract     Yann  v.  Edwards,  425. 
Sec.  1834.    What  leases,  etc.,  by  wife  are  valid,  and  what  not, 

without   private    examination.      Yann   v.    Ed- 
wards, 426. 
Sec.  1896.    Report  of  commissioners.    Floyd  v.  Rook,  10. 
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THE  CODE— Continued, 

Sec.  1897.    Effect  of  decree  of  confirmation  of  report  of  com.- 

missioners  to  partition  land.    Lindsay  v.  Bea- 

man,  189. 
Sec.  1923.    Procedure  as  in  special  proceedings.    Lindsay  v. 

Beaman,  189. 
Sec.  2136.    Wills  of  real  and  personal  estate,  how  executed. 

In  re  Sheppard's  Will.  54. 
Sec.  2278.    Indigent  insane  to  have  priority  of  admission  to 

asylum.    Hospital  v.  Fountain,  23. 
Sec.  2715.    Intimidation  of  voters.    State  v.  Rogers,  576. 
Sec.   2751.    What  lands  subject  to  entry.    Dosh  v.  Lumber 

Co.,  84. 
Sec.  3443.    Convicts  attempting  to  escape,  or  resisting  guard, 

may  be  disciplined.    State  v.  Stancill,  606. 
Sec.   3820.    Violation   of   ordinance   a   misdemeanor.    School 

Directors  v.  Asheville,  249. 

TIMBER.     See  "Logs  and  Logging." 

TITLE.    See   "Attachment;"    "Judgment;"   "Judicial    Sales;"   "Bb- 
toppel;"  "Landlord  and  Tenant;"  "Tax  Titles." 

TORTS.    See    "States;"    "State   Prison;"    "AcUons;"    "Contracts;" 
"Partnership.' 
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TRACK.     See  "Negligence. 

TRANSCRIPT.    See  "Costs;"  "Appeal." 

TRESPASS.    See  "Assignment  for  Benefit  of  Creditors,"  "Bonds;"* 
"Notice;"   "Public   Lands;"    "Limitation   of   Actions;"    "NegU- 

gence;"  "Railroads." 

Former  Adjudication — Res  Judicata. 
A  point  decided  in  a  suit  against  one  trespasser  is  not  res 
judicata  as  to  the  same  point  in  an  action  against  a  co- 
trespasser.    Martin  v.  Buffaloe,  306. 

Judgment — Estoppel — Res  Judicata. 
An  unsatisfied  judgment  against  one  trespasser  is  no  bar  to 
a  suit  against  another  for  the  same  trespass.    Martin  v. 
Buffaloe,  306. 

Execution — Indemnity  Bond — Surety. 
A  Sheriff  can  not  relieve  the  sureties  on  an  Indemnity  bond 
from  liability  to  the  endamaged   party  for  the  wrongful 
levy  of  an  execution.    Martin  v.  Buffaloe,  305. 

Execution — Indemnity  Bond — Surety — Wrongful  Levy — Sheriff — 
Process. 
Where  a  Sheriff  commits  a  trespass  in  seizing  property  not 
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TRESPASS— Conhnwed. 

subject  to  his  process,  the  claimant  may  elect  to  sue  either 
on  his  official  bond  or  the  bond  of  indemnity.  Martin  v. 
Buffaloe,  305. 

TRESPASSERS.  See  "Carriers;"  "Negligence;"  "Master  and 
Servant." 

TRESTLE.     See  "Negligence;"  "Railroads." 

TRIAL.  See  "Argument  of  Counsel;"  "Appeal;"  "Evidence;" 
"Judge;"  "Jury;"  "Instructions;"  "Record;"  "New  Trial;" 
"Nonsuit;"  "Privileged  Communication;"  "Questions  for  Jury;" 
"Questions  for  Court;"  "Exceptions  and  Objections;"  "Issues;" 
"Verdict." 

lAbel  and  Slander — Qualified  Privilege. 

This  case  was  properly  tried  as  one  of  qualified  privilege. 
Gattis  V.  KilgOy  402. 

TRIAL  JUDGE.     See  "Judge." 

TRUSTS: 

Limitation  of  Actions — Agents — Trusts — Infants. 
Where  an  agent  collects  rents  for  infants,  the  Statute  of 
Limitations   does   not   run   against   the  trust    Carroll  v. 
Montgomery,  278. 

Husband  and  Wife — Separate  Estate — Ejectment. 
Where  a  marriage  has  taken  place  since  1868,  a  husband  who 
invests  money  of  his  wife  in  land,  taking  title  to  himself, 
becomes  a  trustee  for  her.    Ray  v.  Long,  90. 


u 

ULTRA  VIRES.    See  "Banks  and  Banking;"  "Contract. 
UNINTEJLLIGIBLB  RECORD.     See  "New  Trial;"  "Appeal. 
USURY.    See  "Fees;"  "Conflict  of  Laws;"  "Estoppel. 
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Negotiable  Instruments — Personal  Defense. 
The  plea  of  usury  being  a  personal  plea,  can  be  taken  advan- 
tage of  only  by  the  borrower  or  debtor  or  other  person 
directly  connected  with  the  transaction,  upon  whom  the 
burden  of  the  usury  falls.    Faison  v.  Orandy,  438. 

Interest — Negotiable  Instruments — Purchaser  Without  Notice. 
A  note  embracing  usurious  interest  is  void  in  the  hands  of  a 
purchaser  before  maturity  and  without  notice.    Faison  v. 
Orandy,  438. 
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VENDOR  AND  PURCHASER: 

Purchase  Money — Contract — Judgment  Lien — Priority. 
Where  a  person  conveys  property,  reserving  title  to  himself 
until  payment,  a  judgment  crediitor  of  the  purchaser  has 
no  lien  on  the  land  as  against  that  of  a  claimant  under 
the  vendor.     Taylor  v.  Capehart,  292. 

Betterments. 
The  vendor  is  not  entitled  to  damages  for  betterments  placed 
on  land  before  the  contract  for  the  sale  of  the  land,  the 
contract  having  been  repudiated  by  the  vendor.    North  v, 
Bunn,  196. 

Betterments  hy  Vendor — Measure  of  Damages. 
The  measure  of  damages  for  failure  of  vendor  to  convey  land 
under  a  parol  contract  is  the  value  of  the  land  as  in- 
creased by  the  betterments.    North  v.  Bunn,  196. 

Breach  of  Contract — Evidence — Buffldency. 
The  facts  in  this  case  held  sufficient  to  constitute  a  contract 
to  sell  the  land  and  that  there  was  a  breach  thereof  by 
the  defendant.    Dowdy  v.  White,  17. 

VENDOR  AND  VENDEE.     See  *  Sales." 

VENIRE.     See  "Jury;"  "Homicide." 

VERDICT.     See  "Pleading." 

Burden  of  Proof — Directing  Verdict. 
A  verdict  can  not  be  directed  in  favor  of  one  upon  whom 
rests  the  burden  of  proof.    Boutten  v.  Railroad,  337. 

Directing  Verdict — Trial. 
Where  the  answer  denies  all  the  allegations  of  the  complaint, 
it  is  error  to  direct  a  verdict  for  the  plaintiff.    Mfg.  Co.  v. 
Railroad,  281. 

VERIFICATION: 

Partition — Petition — Pleading. 

It  is  not  necessary  to  verify  a  petition  for  partition.    Lind- 
say V.  Beaman,  189. 

Evidence — Documentary — Partition — Petition. 
It  is  not  necessary  that  a  petition  for  partition  should  be 
verified  to  make  it  competent  evidence.    Lindsay  v.  Bea- 

man,  189. 


VESTED     RIGHTS.       See  "Insurance;"   "Estoppel;"   "Contract; 
'Constitutional  Law;"  "Fines  and  Penalties." 
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VOTERS.     See  "Elections." 


INDEX.  768 


W 

WAIVER: 

Homestead — Infants — CHiardian  ad  Litem. 
A  guardian  ad  litem  can  not  waive  the  homestead  rights  of 
infant   heirs,   especially   when   there   is   no   consideration 
therefor.    Spence  v,  Qoodtoin,  273. 

Infantns — Guardian  ad  Litem — The  Code,  sec.  105. 
Waiver  under  The  Code,  sec.  106,  of  disqualification  of  Clerk 
of    Superior   Court   must   appear   affirmatively.    Question- 
able whether  a  guardian  ad  litem  can  make  such  a  waiver. 
Land  Co.  v.  Jennett,  3. 

Contracts — Reasonable  Time. 
The  rights  of  a  purchaser  under  a  contract  for  the  sale  of 
growing  timber  allowing  a  reasonable  time  to  remove  it 
are  waived  by  failure  to  commence  to  remove  for  tliirteen 
years.    Mfg.  Co.  v.  Hohbs,  46. 

Appeal — Exceptions — Waiver. 
A  defective  averment  of  a  good  cause  of  action  is  cured  by  a 
failure  to  demur  thereto.    Bennett  v.  Telegraph  Co.,  103, 

Insurance — Adjusting  Loss. 
An  adjuster  of  an  insurance  company  may,  by  his  acts  or 
declarations,    waive   a   requirement   as   to   proof   of   loss, 
especially  as  to  time.    Strause  v.  Ins.  Co.,  64. 

WARRANT.     See  "Arrest" 

WARRANT  OF  ATTACHMENT.     See  "Attachment." 

WARRANTY.     See  "Remainaers." 

Breach  of  Warranty — Action — Eviction  of  Grantee. 
A  cause  of  action  for  breach  of  warranty  of  title  to  real 
estate  does  not  arise  until  after  eviction  of  grantee.    Grif- 
fin V.  Thomas,  310. 

Remainders — Life  Tenant — Warranty. 
Remaihdermen  are  not  chargeable  with  the  breach  of  war- 
ranty in  a  fee-simple  deed  wrongfully  made  by  the  life- 
tenant.    Griflln  v.  Thomas,  310. 

WATERS  AND  WATERCOURSES: 

Boundaries — Deeds — Construction — Riparian  Rights — Water  and 
Watercourses — Swamps — Trespass. 
Where  a  deed  calls  for  points  on  bank  of  swamp  and  thence 
along  the  swamp,  title  of  grantee  extends  no  further  than 
banks  of  swamp.    Rowe  v.  Lumber  Co.,  301. 
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WATERS  AND  WATERCOURSES— ConWntied. 

Navigable  Waters — Indictment — Obstructing  Watercourses — 
The  Code,  sec.  1123, 
An  indictment  charging  a  person  with  unlawfully  obstruct- 
ing navigable  stream  can  be  maintained  at  common  law, 
but  can  not  be  maintained  under  The  Code,  sec  1123.  State 
V.  Baum,  600. 

Evidence — Sufficiency — Navigable  Waters, 
Charge  of  Court  that  if  the  jury  believed  the  evidence,  the 
stream  was  navigable  and  the  defendant  guilty  of  unlaw- 
fully obstructing  it,  was  proper,  under  the  evidence  in  this 
case.    State  v,  Baum,  600. 


WIDOW.     See  "Dower." 
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WILLS.     See  "Limitations  of  Actions;"  "Remainders;"  "Estates. 

Construction — Beneficiaries. 
Where  a  testator  devises  real  property  to  children  of  his  son, 
to  be  divided  after  death  of  such  son,  only  those  children 
who  were  born  at  the  time  of  testator's  death  were  enti- 
tled to  take  under  the  will,  the  title  to  the  devisees  passing 
immediately  on  death  of  testator.    Wise  v.  Leonhardt,  289. 

Beneficiaries — Construction. 
A  devise  of  real  property  to  the  grandchildren  of  testator,  to 
be  divided  at  death  of  father  of  children,   entitles  only 
such  as  were  living  at  death  of  testator.    Wise  v.  Leon- 
hardt,  289. 

Residuary  Legatee — Personal  Property. 
A  person  made  residuary  legatee  as  to  all  personal  property 
does  not  take  land  which  the  testator  fails  to  devise.    Sain 
v:  Baker,  256. 

Limitations— ''Beirs''—"  Children.*' 
Where  a  testator  devises  land  to  his  son  with  a  limitation 
over  to  his  daughters,  provided  the  son  dies  without  heirs, 
the  word  "heirs"  is  construed  to  mean  "children."    Sain 
V.  Baker,  256. 

Limitation — The  Code,  sec.  1327, 
A  devise  of  land  to  a  son  with  a  limitation  over  to  three 
daughters,  provided  the  son  dies  before  his  wife  and  without 
heirs,   is   good,   though   the   devisor   dies   before   the   son. 
Sain  V.  Baker ^  256. 

Life  Estate. 
When  a  testator  devises  land  to  his  son  with  a  limitation  over 
to   his    daughters,    provided    the    son   dies   without   heirs, 
the  son  dying  without  children,  can  not  by  will  give  his 
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WILLS— Continued. 

wife  a  life  estate  with  the  remainder  to  a  third  party. 
Sain  V.  Baker,  256. 

Boundaries  —  Description  —  Legacies     and     Devises  —  Wills  — 
Ejectment. 
A  devise  of  certain  tracts  of  land  east  of  a  road  passes  no 
part  of  such  tracts  west  of  such  road.    Peebles  v,   Qra- 
ham,  218. 

Estates — Sale  of  Contingent  Remainder. 

The  Courts  will  not  decree  a  sale  of  iand  where  it  is  limited 
in  remainder  to  persons  not  in  esse.  Hodges  v.  Lips- 
comb, 57. 

Right  to  Devise — Beneficiary. 

Where  interest  on  money  is  bequeathed,  the  principal  to  be 
paid  to  the  personal  representative  of  the  beneficiary  at 
her  death,  said  beneficiary  may  dispose  of  the  same  by  will. 
Lyon  V.  Bank,  76. 

Construction— "Personal  Representatives.'' 
The  words  "personal  representatives,"  as  used  in  the  will  In 
this  case,  mean  the  executor  or  administrator,  not  the  next 
of  kin.     Lyon  v.  Bank,  75. 

Testamentary  Capacity — Execution — Attesting  Witnesses. 
In  making  a  will  the  testator  must  actually  see,  or  be  in  a 
position  to  see,  not  only  fhe  witnesses,  but  the  will  itself, 
at  the  time  of  signing  the  same.    In  re  Snow's  Will,  100. 

Construction — Bequest  to  Charity. 
A  provision  in  a  will  that  a  church  is  to  be  built  from  certain 
funds  will  not  fail  because  there  is  not  sufficient  amount  of 
the  funds  to  build  a  church  as  large  as  directed  by  the 
testator.    Paine  v.  Forney,  237. 

Holograph — Evidence — Questions  for  Jury — The  Code,  sec.  2IS6. 

Facts  in  this  case  held  sufficient  to  submit  to  the  jury  on  the 

question  whether  the  paper-writing  was  found  among  the 

"valuable  papers"  of  the  deceased.  In  re  Sheppard's  Wilh  54. 

WITNESSES.     See   "Wills." 

Comptency — The  Code,  sec.  590. 
The  sons  of  a  grantor,  in  a  deed,  which  grantor  is  suing  the 
heirs  of  the  grantee  to  have  such  deed  declared  a  mortgage, 
are  not  incompetent  witnesses  under  The  Code,  sec.  590,  to 
show  transactions  between  the  grantor  and  grantee.  Porter 
V.  White,  42. 

WRITING.     See  "Notice;"  "Trespass." 

WRONGFUL  DEATH.     See  "Negligence." 
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